


I C S I D

1989 ANNUAL REPORT

ﬂ:“ International Centre for
\/ Settlement of Investment Disputes



Table of Contents

Page
3 Letter of Transmittal
4 Introduction by the Secretary-General
6 Membership
6 Disputes before the Centre
9 Panels of Conciliators and of Arbitrators
10 Publications
12 Promotional Activities
13 Twenty-Second Annual Meeting of the
Administrative Council
13 Finance
Annexes
14 1. List of Contracting States and Signatories
of the Convention
16 2. Resolutions of the Administrative Council
17 3. Report and Financial Statements
20 4. Publications of ICSID




International Centre for Settlement of
Investment Disputes

September 5, 1989
Dear Mr. Chairman:

Pursuant to Administrative and Financial Regulation 5(4), 1
hereby submit to the Administrative Council for its approval the
Armual Report on the operation of the International Centre for
Settlement of Investment Disputes required by Article 6(1)(g) of
the Convention on the Settlement of Investment Disputes be-
tween States and Nationals of Other States. This Annual Report
covers the fiscal year July 1, 1988 to June 30, 1989.

The report includes the audited financial statements of the
Centre, presented pursuant to Administrative and Fimancial Reg-
ulation 19.

Sincerely yours,

H =

Ibrahim F.I. Shihata
Secretary-General

Mr. Barber B. Conable

Chairman

Administrative Council

International Centre for Settlement of Investment Disputes




Introduction by the
Secretary-General

During 1988/1989, membership in ICSID
continued to grow with the ratification of the
ICSID Convention by Honduras and Turkey. In
addition, Tonga signed the Convention, bring-
ing the number of signatories to 98 countries.

A new arbifration case was also registered
during the year. In two other arbitration cases,
the parties settled their dispute before the ren-
dering of an award. These brought to eleven
the number of ICSID cases to have been set-
tled or discontinued, as compared to nine that
have given rise to awards. This high proportion
of settlements is further encouraging evidence
of the ability of the ICSID system to facilitate the
resolution of disputes on terms agreed by the
parties.

In one arbitration case, there had been an
award which was annulled and then followed
by a second award rendered by a different
ICSID tribunal to which the parties had resub-

mitted their dispute in accordance with the
Convention. At the beginning of fiscal year
1989, the parties instituted annulment proceed-
ings against this second award, and the second
anmulment proceedings are now pending. This
situation is clearly a matter for concern, but
fortunately it remains an exceptional one.

The confidence that parties have in ICSID
as a neutral and effective dispute-settlement
mechanism was demonstrated In various ways
during the year. The already widespread use
of ICSID clauses in investment contracts contin-
ued to expand, with the Centre responding to
numerous requests for assistance in drafting
such clauses. In addition, a further national
investment law referring to ICSID was enacted
in 1988/1989, while the number of bilateral
investment treaties with similar references n-
creased to well over 150. It may also be men-
tioned that there were in the year several new




instances of the ICSID Secretary-General
being designated by parties as the appointing
authority of arbitrators for non-ICSID proceed-
ings.

In the course of the year, the Centre is-
sued a variety of new publications. These in-
cluded two issues each of the Cenftre’s
newsletter and of the ICSID Review-Foreign
Investment Law Journal. In addition, three re-
leases of the Centre's collections of Investment
Laws of the World and of Investment Treaties
were issued during 1988/1989. Together,
these collections now contain the texts of the
basic investment legislation of some 80 coun-
tries and of some 260 bilateral investment trea-
ties. A detailed ICSID Bibliography, which
includes references to over 300 publications
relating to ICSID, was also compiled and pub-
lished by the Secretariat. Finally, the Centre
continued to be active in the area of promo-

tional activities, taking part iIn a number of
arbitration conferences, and co-sponsoring, for
the sixth time, with the International Chamber
of Commerce Court of Arbifration and the
American Arbitration Association, the annual
joint colloquium on international arbitration.

Overall, 1988/1989 was a year in which
the Centre continued to consolidate and build
upon its achievements in seeking to further its
objective of promoting international investment
for development through appropriate mutually
agreed arrangements for conflict resolution
and a wide array of research and publication
activities.

Ibrahim F.I. Shihata
Secretary-General




Membership

During the past fiscal year, the Convention
was ratified by two countries and signed by
one country. Honduras and Turkey ratified the
Convention on February 14, 1989, and March
3, 1989, respectively. Tonga became a signa-
tory State on May 1, 1989. At June 30, 1989, a
total of 98 States had signed the Convention. Of
these, 91 had also ratified it. A complete list of
Contracting States and Other Signatories of the
Convention as of June 30, 1989 appears in
Amnex 1.

Disputes before the
Centre

During the fiscal year, there were eleven
arbitration cases before the Centre. Develop-
ments in these cases are summarized below.

(1) Amco Asia et al v. Republic of Indonesia -
Resubmission (Case ARB/81/1)

July 11, 1988—Amco files its Memorial.

September 12, 1988—Indonesia files its
Counter-Memorial.

October 17, 1988—Amco files its Reply.
November 15, 1988—Indonesia files its

Rejoinder.
(2) Klockner et al v. Republic of Cameroon
and SOCAME - Annulment (Case
ARB/81/2)

Juy 1, 1988—The Secretary-General
registers applications submitted by the
parties for annulment of the award of
January 26, 1988.

July 8, 1988 — The Secretary-General
notifies the parties that the ad hoc Com-
mittee has been constituted, and that, in
accordance with Arbitration Rule 6(1),
the proceeding is deemed to have
begun. The members of the Committee
are Professor Sompong Sucharitkul
(Thai), Professor Andrea Giardina (Ital-
ian), and Judge Kéba Mbaye (Senegal-
ese).

July 27, 1988—The ad hoc Committee
meets with the parties in The Hague.

October 7, 1988—Cameroon and
SOCAME file their “Mémoire.”

December 2, 1988—Klockner files its
"Mémoire.”

January 18, 1989—Cameroon and
SOCAME file their “Mémoire en
Répomnse.”
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February 17, 1985—Klockner files its
‘Mémoire en Réplique.”

March 86, 1989 — Cameroon and
SOCAME file their ‘‘Mémoire en
Duplique.”

March 24, 1989 and May 12-13, 1989—
The ad hoc Committee meets with the
parties in Paris.

Colt Industries Operating Corp., Firearms

Division v. Government of the Republic of
Korea (Case ARB/84/2)

December 6, 1988—The Tribunal is-
sues an Order granting a new stay of
the arbitration.

S.P.P. (Middle East) Limited v. Arab Re-
public of Egypt (Case ARB/84/3)

November 14, 1988—Egypt files an ap-
plication for annulment of the Tribunal’s
Decision on Preliminary Objections to
Jurisdiction of April 14, 1988.

December 9, 1988—The Acting Secre-
tary-General declares that the Decision
of April 14, 1988, rejecting objections to
the Tribunal's jurisdiction, is not an
“award” as that term is used in Article
52 of the Convention and Arbitration
Rule 50, and declines on that basis to
register the application for its annul-
ment, pointing out that the decision on
jurisdiction can be questioned at the
time the final award is rendered.

February 16, 1989—S.P.P. files its Me-
morial.

Maritime International Nominees Estab-
Iishment (MINE) v. Republic of Guinea-
Annulment (Case ARB/84/4)

July 6, 1988—MINE files a Reply to
Guinea's Supplemental Memorandum
on the issue of stay of enforcement of
the award which was filed by Guinea on
June 27, 1988.

August 1, 1988—MINE files its Counter-
Memorial.

August 10, 1988—The ad hoc Commit-
tee issues an Interim Order on Guinea's
application for stay of enforcement of
the award, continuing the provisional
stay.

August 19, 1988—Cuinea files its Rebut-
tal.

September 16, 1988—MINE files its Re-
joinder.
October 28, 1988—The ad hoc Com-

mittee meets with the parties in Wash-
ington, D.C.

May 13, 1989—The ad hoc Committee
meets in Paris.

Dr. Ghaith R. Pharaon v. Government of
the Republic of Tunisia (Case ARB/86/1)

July 19, 1989—Claimant files his Com-
mentary on Respondent’s objections to
jurisdiction.

September 21 and 23, 1988—The par-
ties inform the Tribunal that an amicable
settflement has been reached, and ask
the Tribunal to take note of the discon-

tinuance of the proceeding, pursuant to
Rule 43(1) of the Arbitration Rules.
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November 21, 1988—The Tribunal is-
sues an Order in which it takes note of
the discontinuance of the proceeding.

Société d’Ftudes de Travaux et de Ges-
tion SETIMEG S.A. v. Republic of Gabon
(Case ARB/87/1)

September 19, 1988—Setimeq files its
Memorial.

January 20, 1989—Gabon files its
Counter-Memorial.

Mobil Oil Corporation, Mobil Petroleum
Company, Inc., Mobil Oi New Zealand
Limited v. New Zealand Government
(Case ARB/87/2)

July 11, 1988—Respondent files its Re-
joinder.

October 31-November 14, 1988—The
first part of the hearing of the Tribunal
with the parties is held in Washington,
D.C

November 28-December 16, 1988—
The second part of the hearing of the
Tribunal with the parties is held in Auck-
land, New Zealand.

February 11-15, 1889—The Tribunal
meets in Melbourne, Australia.

May 4, 1989—The Tribunal issues its
Findings on Liability, Interpretation and
Allied Issues.

Asian Agricultural Products Ltd. v. Demo-
cratic Socialist Republic of Sri Lanka (Case
ARB/87/3)

August 18, 1988—Claimant files its
Reply.

October 20, 1888—Respondent files its
Rejoinder.

April 17-20, 1989—The Tribunal meets
with the parties in Washington, D.C.

June 26-27, 1989—The Tribunal meets
in Paris.

(10) Occidental of Pakistan Inc. v. Islamic Re-

public of Pakistan (Case ARB/87/4)

January 11-12, 1988—Occidental re-
quests a discontinuance of the proceed-
ing on the grounds that the parties have
reached a settlement and Pakistan
agrees with this request.

January 27, 1989—The Tribunal adopts
an Order taking note of the discontinu-
ance of the proceeding pursuant to Ar-
bitration Rule 44.

(11) Manufacturers Hanover Trust Company v.

Arab Republic of Egypt and the General
Authonty for Investment and Free Zones
(Case ARB/8Y/1)

June 15, 1989—The Secretary-General
registers a request for the institution of
arbitration proceedings.




Panels of
Conciliators and of
Arbitrators

Pursuant to the Convention, the Centre
maintains a Panel of Conciliators and of Arbi-
trators. Each Contracting State may designate
to each Panel four persons who may but need
not be its nationals.

As provided in the Convention, such per-
sons “shall be of high moral character and
recognized competence in the fields of law,
commerce, industry or finance, who may be
relied upon to exercise independent judg-
ment.”

In the course of the fiscal year, designa-
tions to the Panels have been made as follows:

¢ Rustria:
Designation effective as of April 20,
1989:
Panel of Arbitrators:
Dr. Thomas Lachs (re-appointment).

¢ France:
Designation effective as of December 7,
1988:
Panels of Conciliators and of Arbitrators:
Mr. Gilbert Guillaume.

¢ Germany, Federal Republic of:

Designations effective as of November
18, 1988:

Panel of Conciliators:

Dr. Ermnst-Giinther Broeder (re-appoint-
ment), Dr. Helmut Giesecke (re-ap-
pointment), Dr. UfR. Siebel (re-appoint-
ment), Dr. Klaus Kuttner (designation ef-
fective as of May 9, 1989).

Designations effective as of February
24, 19809:

Panel of Arbitrators:

Dr. Ottoarndt Glossner (re-appoint-
ment), Dr. Theodor Heinsius (re-ap-
pointment), Dr. Gunther Jaenecke (re-
appointment), Dr. jur. Rainer Faupel.
Hungary:

Designations effective as of April 19,
1989:

Panel of Conciliators:

Dr. Endre Juhédsz, Dr. Tamas Ban, Mr.
Lé&szlé Borbély, Dr. Lajos Vékas.

Panel of Arbitrators:

Dr. Ferenc Mé&d], Dr. Janos Martonyi, Dr.
Istvan Xiss, Dr. Attila Harmathy.

Japan:

Designation effective as of April 27,
1989:

Panel of Conciliators:

Mr. Michiya Matsukawa (serving the re-
mainder of the late Mr. Nackado
Nishihara's term).

Kenya:

Designation effective as of August 26,
1988:

Panel of Conciliators:

Mr. Dan K. Ameyo.




10

* Luxembourg:

Designations effective as of September
30, 1988:

Panels of Conciliators and of Arbitrators:
Dr. Emest Arendt (re-appointment), Mr.
Alex Bonn (re-appointment), Mr.
Frangois Goerens (re-appointment), Mr.
Fernand Zumn (re-appointment)

Switzerland:

Designations effective as of May 16,
1988:

Panel of Conciliators:

Dr. Jens Drolshammer.

Panel of Arbitrators.

Prof. Claude Reymond.

United States of America:
Designations effective as of November
3, 1988:

Panel of Conciliators:

Mr. Richard A. Hauser, Mr. Cecil ]. Olm-
stead, Mr. Douglas A. Riggs, Mr. Mi-
chael Stephen Shaw.

Panel of Arbitrators:

Mr. Fred F. Fielding, Mr. Franz-Martin
Oppenheimer, Mr. Robert F. Pietrowski,

Ir.

Publications

News from ICSID

This newsletter provides nformation on
activities of the Centre and on disputes pend-
ing before ICSID, as well as articles on topics
of current interest. During the fiscal year, two
issues of News from ICSID were published: Vol.
5, No. 2 (Summer 1888) and Vol. 6, No. 1
(Winter 1989). In addition to reports on recent
developments relating to ICSID, these issues
featured articles on ICSID and Arab countries,
on the selection of ICSID arbitrators and on
activities of ICSID’s sister institution, the Multi-
lateral Investment Guarantee Agency.

ICSID Review - Foreign
Investment Law Journal

The ICSID Review publishes materials on
domestic and international law and practice
relating to foreign investments. The sixth (Fall
1988) and seventh (Spring 1989) issues were
published during the year. The Fall 1988 issue
featured articles and comments on Soviet joint
ventures, business enterprises in Zaire,
Poland’'s investment laws, West-East foreign
investment in the international petroleum sec-
tor and the investment law of Zanzibar. The
Spring 1989 issue contained articles and com-
ments on the UN. draft Code of Conduct on
Transnational Corporations, the regulation of
foreign investment in Hungary, Soviet cooper-
atives, and the Central African Republic’s new
Investment code. As in previous years, these
issues also featured documents, bibliogra-
phies and book reviews.
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Contributors to the Fall 1988 and Spring
1989 issues included Samuel K.B. Asante, Wil-
liam G. Frenkel, Richard M. Cittleman, Jeffrey
M. Hertzfeld, Rolf Knieper, Maher S.
Mahmassani, William T. Onorato, Chris Maina
Peter and Istvan Pogany.

Investment Laws of the World

Two further releases (Releases 89/1 and
89/2) of the Investment Laws of the World col-
lection were issued in the fiscal year. These
releases contain the texts of recent investment
laws of the following eleven -countries:
Bangladesh, Republic of Korea (update), Laos,
Madagascar, Mozambique (update), Myanmar,
Poland, Rwanda, Turkey, Viemam and Yugo-
slavia.

Investment Treaties

In cooperation with ICSID member coun-
tries, the Centre obtained the texts of 18 new
bilateral investment treaties which were added
to the Investment Treaties collection in Release
88/2. The treaties published in this release
comprise 13 treaties concluded between
Western European countries and States in Af-
rica, Asia and Latin America and the Carib-
bean, 3 between Western and Eastemn
European countries, and 2 concluded between
Asian States.

Other Publication Activities

Among the other publications issued by
the Centre during the year was an expanded
edition of the ICSID Bibliography, providing
references to texts of the ICSID Convention,
translations of the Convention into 15 different
languages, publications of the Centre, some
230 other articles and books dealing with
ICSID and the ICSID Convention, and pub-
lished decisions rendered in ICSID cases.

The Secretariat also continued to contrib-
ute papers to books, law reviews and other
publications. References to these may be
found in News from ICSID and the ICSID Bibli-

ography.
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Promotional
Activities

Colloquium on International
Arbitration

For the sixth consecutive year, ICSID, the
International Chamber of Commerce (ICC)
Court of Arbitration and the American Arbitra-
tion Association (AAA) organized a joint collo-
quium on international arbitration. Hosted by
the ICC Court at its headquarters in Paris on
October 27, 1988, the sixth joint colloquium
was devoted to the topic of “The Arbitral Pro-
cess and the Independence of Arbitrators.”

Speakers and panelists discussed such
important subjects as the selection of arbitra-
tors, procedures for the verification and control
of their independence and impartiality, the
scope of arbitrators’ obligation of disclosure
and challenges of arbitrators. The colloquium
was attended by over 160 participants, includ-
ing judges, lawyers and businessmen from
more than 36 countries.

Papers submitted to the colloquium are
being published by the ICC in a book sched-
uled to appear in 1988.

The seventh ICSID, ICC Court, AAA joint
colloquium will take place in New York, on
October 6, 1989. Hosted by the AAA, this col-
loquium will examine the following three top-
ics: How to Become an Active International
Commercial Arbitrator; New Legislation Im-
pacting Upon International Arbitration; and
Streamlining the Administration of Major Arbi-
tration Cases.

Other Conferences

Other conferences in which the Secretar-
iat participated included the thirtieth anmiver-
sary celebration of the Italian Arbitration
Association. At the celebration, which was held
in Rome on October 30, 1888, the ICSID Secre-
tary-General delivered a paper on ICSID high-
lighting the role that the Italian Arbitration
Association had played in promoting the ICSID
Convention. The Secretary-General also ad-
dressed the January 13, 1989 session of the
Journées Jean Robert held in Quebec City
under the auspices of the Quebec National and
International Commercial Arbitration Centre.
The ICSID Convention and the fact that Canada
has not yet adhered to it were discussed at the
session, with the Secretary-General's address
examining the potential advantages to Canada
and Canadian investors of membership in
ICSID. Finally, the Secretary-General was one
of the Institute for Transnational Arbitration
(ITA) Advisory Directors who addressed the
ITA's Transnational Commercial Arbitration
Workshop held in Dallas, Texas on June 22-23,
1989. The ITA was established in 1986 to en-
courage the resolution of transnational invest-
ment and commercial disputes by arbitration
and to promote adherence to such multilateral
arbitration treaties as the ICSID Convention.
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Twenty-Second
Annual Meeting of
the Administrative
Council

The Twenty-Second Annual Meeting of the
Administrative Council took place on Septem-
ber 29, 1988 in Berlin (West), Federal Republic
of Germany, on the occasion of the Annual
Meeting of the Board of Governors of the
World Bank.

In the course of the meeting, the Council
approved the 1988 Annual Report on the Oper-
ation of the Cenftre and the budget for fiscal
year 1989.

The Resolutions adopted at the Meeting
are set forth in Annex 2.

Finance

The Financial Statements of ICSID for the
fiscal year 1989 are set forth in Annex 3.

The administrative expenditures of ICSID
were, again, entirely covered by the World
Bank pursuant to the Memorandum of Admin-
istrative Arrangements concluded between the
World Bank and ICSID in February 1967, and
by income from the sale of publications.

It was, therefore, not necessary to assess
any excess expenditures on Contracting States
pursuant to Article 17 of the Convention.

ICSID expenditures relating to pending
arbitration proceedings are borne by the par-
ties in accordance with ICSID’s Administrative
and Financial Regulations.
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Annex 2

Resolutions of the Administrative Council

The following resolutions were adopted
by the Administrative Council at its Twenty-
Second Annual Meeting on September 28,
1988:

AC(22)/RES/66—Approval of the Annual
Report
The Administrative Council
RESOLVES
To approve the 1988 Annual Report
on the Operation of the Centre as set forth
in the attachment to Document AC/88/3.

AC(22)/RES/61—Adoption of Budget for
Fiscal Year 1989

The Administrative Council
RESOLVES

To adopt, for the period July 1, 1988
to June 30, 1989 the budget set forth in
paragraph 2 of Document AC/88/1.
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Annex 4

Publications of ICSID

Legislative History of the Convention on the Settlement of Investment Disputes Between States and
Nationals of Other States (4 volumes)

ICSID/2

ICSID/3

ICSID/5/Rev. 1

ICSID/8

ICSID/10

ICSID/11/Rev. 1

ICSID/13/Rev. 1

ICSID/15

ICSID/16/Rev. 1

Convention on the Settlement of Investment Disputes between States and
Nationals of Other States, and Accompanying Report of the Executive
Directors of the International Bank for Reconstruction and Development.
(English, French, Spanish)

List of Contracting States and Other Signatories of the Convention
(English, French, Spanish)

Model Clauses Recording Consent to the Jurisdiction of the International
Centre for Settlement of Investment Disputes.
(English, French, Spanish)

Confracting States and Measures Taken by Them for the Purpose of the
Convention
(English, French, Spanish)

List of the Members of the Panels of Conciliators and of Arbitrators
(English)

Additional Facility for the Administration of Conciliation, Arbitration and
Fact-Finding Proceedings
(English, French, Spanish)

ICSID Bibliography
(English)

ICSID Basic Documents: Convention, Administrative and Financial Regu-
lations, Institution Rules, Arbitration Rules, Conciliation Rules
(English, French, Spanish)

ICSID Cases: 1972-1987
(English)

News from ICSID
(English—Semi-annual)
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Publications regarding foreign investment law

National Investment Legislation and Bilateral Investment Treaties

The Centre publishes a ten-volume collection of national investment laws, entitled “Investment
Laws of the World” and a three-volume collection of bilateral “Investment Treaties.” During the
fiscal year three new releases of the collections have been published.

The collections may be obtained from Oceana Publications, Inc., Dobbs Ferry, N.Y. 10522,
USA.

ICSID Review—Foreign Investment Law Journal

ICSID Review is intended to meet the need for material on the law and practice relating to
foreign investments, including domestic laws, investment freaties, contractual trends, and the
resolution of investment disputes.

(Semi-annual—Spring and Fall)

Requests for subscriptions to the ICSID Review ($40 per year, plus postage charges) should
be sent to: Journals Publishing Division, The Johns Hopkins University Press, 701 W. 40th Street,
Suite 275, Baltimore, Maryland 21211, USA.
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