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SID/LC/1 (November 17, 1964)
Legal Committee on Settlement of Investment Disputes

RULES FOR THE CONDUCT OF PROCEEDINGS OF
LEGAL COMMTITEE
(approved by the Executive Directors on November 17, 1964)

Rules shall apply to the conduct of proceedings
The following
of the Legal Committee of experts representing member governments of
the Bank which has been convened by the Bank to assist the Executive
Directors in the formulation of a Convention establishing facilities
and procedures which would be available on a voluntary basis for the
settlement of investment disputes between contracting States and
Nationals of other contracting States through conciliation and
arbitration.
1. The Legal Committee will consider the Draft of a Convention on
the Settlement of Disputes between States and Nationals of other States
(Bank Doc. Z-12)' which has been presented to the Executive Directors
(hereinafter called the "First Draft") and will prepare a final Committee
text for submission to the Executive Directors.
2. (a) The General Counsel, as representative of the President of

the Bank, will be the Chairman of the Legal Committee.
(b) In addition to exercising the powers conferred upon him

elsewhere by these rules, the Chairman will direct the discussion at
all meetings of the Legal Committee, accord the right to speak, ascertain
the sense of the meeting or, if necessary, poll the members and announce
the results, and in general ensure the orderly progress of the proceedings
of the Legal Committee.
Doc. 43
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3.

(a) The provisions of the First Draft will be taken up by the

Legal Committee in the order determined by the Chairman.
(b)Proposals for modification of the provisions of the First Draft
or for additions thereto or deletions therefrom, and amendments to such
proposals, may be introduced in writing by any member of the Legal Committee
and will normally be handed to the Secretariat in time for circulation
to all members of the Committee not later than the day preceding the
meeting at which the relevant provisions of the First Draft are to be
taken up by the Legal Committee.
(c)The Chairman may permit the introduction and consideration of
minor proposals, or amendments to proposals, which have not previously
been circulated.
(d)The Chairman may of his own motion, and shall at the request
of any member, poll the members present on any specific question before them.

L. (a) The Chairman will appoint from among the members of the Legal
Committee a Drafting Sub-Committee of nine persons which will be responsible
for review and any necessary revision of the English, French and Spanish
texts of the Convention. The Drafting Sub-Committee will choose its own
chairman.
(b)If a consensus is reached in the Legal Committee on the
substance of any provision under consideration, the provision will be
referred to the Drafting Sub-Committee.
(c)If no consensus is reached, the provision will be referred to
a working group appointed by the Chairman from among the members of the
Legal Committee who expressed diverging or conflicting views, for the
purpose of formulating a provision generally acceptable in substance.
The working group will choose its own chairman.
(d) The provisions formulated by the working groups will be
648

- 3referred to the Drafting Sub-Committee.
(e)If no consensus can be reached in a working group on a provision
referred to it the matter will be reported to the Legal Committee and,
in the discretion of the Chairman, to the Executive Directors for their
direction.
(f)A consensus shall be deemed to have been reached if, at the
end of the discussion, no member present raises any objection.
(g)The texts prepared by the Drafting Sub-Committee shall be
submitted to the Legal Committee for report thereon to the Executive
Directors.
5. (a) Any point of order arising during meetings of the Legal Committee,
the Drafting Sub-Committee or any working group will be decided forthwith
by the chairman of the meeting in accordance with these rules. Rulings
of the Chairman of the Legal Committee shall be subject to appeal to
the Executive Directors; rulings of the chairmon of the Drafting SubCommittee and working groups shall be subject to appeal to the Chairman of
the Legal Committee in the first instance and from him to the Executive
Directors. Pending a decision on the appeal, the ruling of the chairman
will stand.
(b) The Chairman of the Legal Committee may of his own motion, or
shall, when requested to do so by the Legal Committee, submit to the
Executive Directors for their determination any question arising in the
course of the proceedings of the Legal Committee or the Drafting SubCommittee or any working group.
6. (a) The Bank will provide the Secretariat of the Legal Committee,
the Drafting Sub-Committee and all working groups.
(b) The Secretariat will be responsible for the registration,
custody, translation and reproduction of documents, circulation of
649

- 4copies to the members of the Legal Committee, and for assisting the
Legal Committee, the Drafting Sub-Committee and the working groups.
The members of the Secretariat may make oral or written statements
concerning questions under consideration at any meeting to which they
are assigned.
(c)The working languages of the Legal Committee, the Drafting SubCommittee and working groups will be English, French and Spanish.
The Secretariat will provide simultanecus interpretation of proceedings
at the plenary meetings of the Legal Committee. The Secretariat will
endeavor to provide consecutive interpretation at meetings of the
Drafting Sub-Committee and working groups.
(d)The Secretariat will prepare a summary record of the meetings
of the Legal Committee and will keep a record of the texts agreed upon
in the Drafting Sub-Committee and in the working groups.
7.

(a) The meetings of the Legal Committee, the Drafting Sub-Committee

and working groups will be open only to members of the Legal Committee,
the Secretariat, Executive Directors, Alternate Executive Directors
and senior officers of the Bank.
(b) The Legal Committee, the Drafting Sub-Committee and working
groups will meet at the times and places allotted from time to time by
the Secretariat.
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SID/LC/5 (November 23, 1964)

LEGAL COMMITTEE ON
SETTLEMENT OF INVESIMENT DISPUTES

COMMENTS AND OBSERVATIONS OF MEMBER GOVERNMENTS'
ON THE DRAFT CONVENTION FOR THE SETTLEMENT OF INVESTMENT DISPUTES
BETWEEN STATES AND NATIONALS OF OTHER STATES

NOTE
The attached comments and observations on the Draft Convention
for the Settlement of Investment Disputes between States and Nationals
of other States (Document Z-12)2 have been received by the Bank from
member governments and are circulated for the information of the members
of the Legal Committee.

***
The Government of CYPRUS has informed the Bank that it has no
specific comments to offer on the provisions of the text of the Draft
Convention and has restated that it has no objection in principle to the
basic idea of establishing facilities for international conciliation
and arbitration through inter-governmental agreement.
The Government of GABON has informed the Bank that it has no particular
comment to make on a preliminary examination of this question.
The Government of GUINEA has informed the Bank that it has no comments
to make on the Draft Convention.
The Government of SUDAN has informed the Bank that the Draft Convention
is as a whole acceptable to it, but has requested that, if a fundamental
change is made in any of the articles, the Government be given the opportunity
to express its views.
Some governments have conveyed informally to the General Counsel of
the Bank their observations which are not reproduced here.
TRANSLATION
ORIGINAL: French

BELGIUM

Source: Letter addressed to the Bank by the Ministry of Finance of Belgium
on October 30, 1964.
1) With regard to the financing of the Center (Article 17) the Belgian
Government would like that the excess in the operating expenditures
I See also Doc. 46
43

2 Doc.
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- 2 be borne by the Bank itself and not by the contracting States which
are members of the Bank.
2) With regard to the tax immunity created by Article 2L (3),the Belgian
Government would consider it very important that it be clearly !pecified,
at least in an official commentary attached to the Convention, that
conciliators and arbitrators will remain liable to taxation by reason
of the income mentioned in said Article in the country in which they
are resident (country of fiscal domicile).
3) The drafting of Article

55 (4) ought to be revised:

a) Paragraph (4) of that Article mentions by mistake an "application
for revision", while as a matter of fact it should be an "application
for annulment";*
b) The time limit of 3 years after the Award has been run which is
mentioned in the last sentence of the same paragraph can apply only
to the case where annulment is requested on the ground of corruption.
Therefore the words "dans tous les cas" [in all cases] are not
justified.**,

4)

The provisions of Article 69 concerning amendments encounters a
difficulty of a constitutional nature in Belgium. The Government cannot
admit that Belgium be bound by new provisions introduced through an
amendment to a Convention accepted by Belgium which could obligate
the State or bind Belgians individually without the legislative Chambers
having given their consent.
REPUBLIC OF CHINA

Source: Letter addressed to the Bank by the Minister of Finance of the
Republic of China on November 9, 1964.
1) Jurisdiction of the Center:
The jurisdiction of the Center as stated in Article 26 of the Draft
is too broad, especially in view of the loose definition given to the word
"investment" under Article 30. While it may be difficult to provide a
clear-cut definition for "investment" in this Convention, it is nevertheless
clear that the purpose of this Convention is to encourage international
private investment and not to protect foreign property as such. Capital
importing countries seek foreign investments either by special investment
promotion legislation or through investment agreement with the foreign
investor. It is therefore only reasonable that the jurisdiction of the
Center to be created by this Convention should not extend to legal disputes
that arise out of "investments" other than those made pursuant to an

* Note of Secretariat: This comment refers to the French text of the Draft;
the same mistake does not appear in the English or Spanish texts.
** Note of Secretariat: The French text on his point differs from the English
and Spanish texts.
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investment agreement with the host State or in response to special investment promotion legislation. It is suggested that the wording of Article 26-(l)
be amended accordingly.
It may be argued that since the jurisdiction of the Center is limited
by the overriding condition of consent, the desired exclusion may always
be effected by a refusal of consent. Such an argument would deny the need
for a provision on the jurisdiction of the Center at all. The unacceptability
of this argument is obvious. Furthermore, under Articles 31 33, 40-42, a
Conciliation Commission or a Arbitration Tribunal may be constituted, as
the case may be, if the Secretary-General of the Center, who is supposed
to be a purely administrative officer, is satisfied that there is prima facie
evidence to establish that the dispute is within the jurisdiction of the
Center, despite the fact that one of the parties may still claim that the
dispute is not within the scope of its consent. Such claim then will be
dealt with by the Commission or Tribunal, as the case may be, either as a
preliminary question or as a merit of the dispute. In other words, the
jurisdiction of the Center may be set in motion even before the question of
whether the parties have consented to such proceedings with respect to a
particular dispute is ascertained, and such question is to be decided first
at the discretion of the Secretary-General and then by interpretation of
the Commission or Tribunal. The consent power as a means of limiting the
jurisdiction of the Center is weak, indeed, in view of the above provisions.
It is therefore suggested that in case one of the parties claims that the
dispute is not within the scope of its consent, an ad hoc Committee should
be formed to ascertain the scope of the consent. The constitution of the
ad hoc Committee may be in the similar manner as is in the case of request
for annulment of the arbitration award provided under Article 55 of the
Draft. Relevant provisions should be amended to that effect.
-

It is also suggested that since this Convention deals only with
private investments, paragraph 1 of the Preamble be amended to read:
"1. Considering the need for international cooperation for economic
development, and the role of international private investment therein;"
2) Applicable Law:
Article 45 of the Draft adopts a rule of applicable law which may be
acceptable in a commercial arbitration but is not satisfactory in an
investment arbitration as envisaged by this Convention. An investment
arbitration is peculiar in that it deals with disputes between a government
and a national of another country, and that such disputes arise from an
investment which implies the investor's reliance-on the laws of the host
country with respect to such investment, in the absence of an express
agreement to the contrary. Such peculiar nature of investment arbitration
should be recognized by this Convention and the wording of the Convention
should be so couched. It is therefore suggested that paragraph 2 of the
Preamble be amended to read:
"2. Bearing in mind that the act of investment by a national of a Contractinw State in another Contractin State im•lies his reliance on the laws of
such other Contracting State in connection with such investment, and the
"; and Article
possibility that from time to time disputes may arise
45 should be amended to the effect that the law of the host country shall
first apply in the absence of an agreement between the parties to the
contrary.
653

-3To insure the application of the applicable law, it is suggested that
the arbitral award should expressly state the law applied (Article 51) and
failure to so state may be a ground for annulment of the award (Article 55).
The relevant provisions should be amended accordingly.
3) Signatories to the Convention:

Article 70 of the Draft, which provides that the Convention shall be
open for signature on behalf of States other than members of the Bank as
well, appears to have lost sight of the purpose of this Convention and the
functions of the Bank. The purpose of this Convention is to encourage
international private investment from the procedural aspect by providing
facilities for international arbitration. In order to "promote private
foreign investment", which is one of, the purposes of the Bank, there is
good reason that such facilities be established under the auspices of the
Bank. However, a reading of the Articles of Agreement of the Bank reveals
that the Bank shall operate and function only among its member States.
In view of the very close tie between the Bank and the Center to be established under the Convention and in view of the limitations on the Bank,
it would be more appropriate that such facilities for international arbitration be available to States members of the Bank only. Indeed, it would
be very difficult to explain why a Center for international arbitration
should be established under the auspices of the Bank unless the Center is
established to further the Bank's purpose, such as the promotion of private
foreign investments, and its activities do not extend beyond those of the
Bank. It is therefore suggested that Paragraph 5 of the Preamble be amended to read: "5. Desiring to establish such facilities under the auspices
of the International Bank for Reconstruction and Development to be available
to States Members of the Bank."and Article 70 of the Draft be amended to
read: "This Convention shall be open for signature on behalf of States
members of the Bank."
Furthermore, since the Convention should be open for signature on
behalf of States members of the Bank only, Conciliators and Arbitrators
appointed to the Panels should also be limited to nationals of States
members of the Bank. It is suggested that Article 12 of the Draft be amended
accordingly.
4) Entry into Force:

Article 7 of the Draft provides that the Convention may enter into
force if ratified or accepted by 12 States. This required number of ratification or acceptance is unusually small as compared to the total membership of the Bank. It needs no argument that the success of this Convention
depends upon the support of both the capital exporting and capital importing
countries. In this respect, the Draft as it stands now is vastly inadequate
in that it may be possible for the Convention to enter into force without
the ratification or acceptance by one single State which imports rather than
exports capital, or vice versa. It is therefore suggested that the Preamble
be amended to include a statement to the effect that no useful purpose will
be served unless this Convention receives the support of a sufficient number
of both the capital exporting countries and capital importing countries,
and that Article 72 be amended to require ratification or acceptance by
at least a majority of States members of the Bank or by a certain number
of both the capital importing and capital exporting States.
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At this point the Government of the Republic of China wishes to
reiterate its belief that a Convention of such significance and magnitude
as this should not be submitted forthwith to the Governments for signature
and ratification or acceptance without first being formally discussed by
the Governments. As a matter of fact, it is not without instances that a
draft convention prepared by some legal committee of an international
organization is submitted to the Governments for further discussion. It
is therefore suggested that the Draft Convention prepared by the Bank with
the assistance of the legal committee should be submitted to the Governments
for further discussion, NOT for signature or ratification.
5) Legal Dispute:
Article 30-(ii) of the Draft defines "legal dispute" as any dispute
concerning a legal right or obligation or concerning a fact relevant to
the determination of a legal right or obligation. While an adjudication
of a dispute concerning a legal right or obligation must necessarily be
based upon fact as well as law, the latter part of this definition, i.e.
"or concerning a fact relevant to the determination of a legal right or
obligation;" seems to permit an ascertainment of the existence or nonexistence of a fact without determination of a legal right or obligation.
There are, however, serious doubts as to whether an ascertainment of the
existence or non-existence of a fact alone may be a subject for conciliation
or arbitration. It is, therefore, suggested that the phrase "or concerning
a fact relevant to the determination of a legal right or obligation" be
deleted from Article 30-(ii).

6) Provisional Measures:
Article 50 of the Draft provides that the Arbitration Tribunal may
"prescribe" provisional measures necessary for the protection of the rights
of the parties, and that it may fix a penalty for failure to comply with
such provisional measures. Underlying this provision is the theory that
provisional measure, having the nature of "interim award", should be enforceable on the same basis as a final award. Leaving open the question of
whether the Tribunal shall have the power to render "interim award", it
may nevertheless be pointed out that a "provisional measure" is different
from an "interim award" in that the former deals with matters not yet
certain and may be revoked at any time during the proceedings while the
latter is rendered with respect to matters already ascertainable during the
proceedings. As such, provisional measures should not and need not be
enforceable on the same basis as final awards. It is therefore sufficient
that the Tribunal be empowered to "recommend" rather than "prescribe"
provisional measures.
Neither does the nature of investment arbitration require-the Tribunal's
power to "prescribe" provisional measures. The fear that a foreign private
investor has no way to obtain specific enforcement of the provisional
measures against the host government will not arise if the government may be
held, in the final award for the investor, liable to pay damages for failure
to conform to recommendations of provisional measures. It is therefore
suggested that the word "recommend" be used instead of the word "prescribe"
in Article 50 and that paragraph 2 of said Article relating to penalty be
deleted completely.
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7) Enforceability of Arbitral Award:

Article 57 of the Draft provides that each Contracting State shall
enforce an award rendered pursuant to this Convention within its territories
as if it were a final judgment of the courts of that State. It requires
the enforcement of the award by a Contracting State regardless of whether
or not that State or a national of that State is a party to the dispute.
It may be reasonable to require the State who is, or whose national is,
a party to the dispute to enforce the award as if it were a final judgment
of the courts of that State. But in case neither the State nor its national
is a party to the dispute, it would be asking too much to require the
enforcement by that State of the award on the same basis as a final judgment
of its courts. It is therefore suggested that in case neither the State
nor its national is a party to the dispute, the award shall be recognized
and enforced by that State within its territories, if such enforcement is
requested, as if it were a final judgment of a foreign court,and that
Article 57 of the Draft be amended accordingly.
8) Other comments will be presented by the delegate orally during the
discussion.
LEBANON
Source:Letter addressed to the Bank by Mr. Andre Tueni, Director General
of Finance, on November 10, 1964.

1)

I am of the opinion expressed at Bangkok Meeting by Hr. Raja
Himadeh (Summary Record of Proceedings'pp. 16 & 17), as regard the
addition of an advisory function to the principal functions of the
Center. And I believe the Center rather than the Bank should give
such advice, for it is the Center that would eventually be in charge
of arranging for conciliation and arbitration of investment agreement
disputes.

2)

The modification made in the new draft4 (Article 10) which provides
that the Chairman may propose one or more candidate for each of the
posts of Secretary General and Deputy Secretary General does not
seem to improve much the original text. The Chairman would not
usually propose more than one candidate except when it is difficult
for him to make a choice. Consequently, the modification should
provide that the Chairman proposes a certain minimum number of
candidates (at least three, in my opinion), so as to ensure always
to the Council some choice.

3)

Reference should be made in Article 75 not only to the obligations
but also to the, rights of the denouncing State, for both rights and
obligations of the State concerned should be preserved with respect
to proceedings for conciliation or arbitration.

Doc. 31
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TRANSLATION
ORIGINAL: French
MALAGASY REPUBLIC

Source: Letter addressed to the Bank by the Ministry of Finance of the
Malagasy Republic on November 7, 1964.
OBSERVATIONS ON THE DRAFT CONVENTION FCR THE SETTLEMENT OF
INVESTMENT DISPUTES BETVEZI STATES AND NATIONALS OF OTHER
STATES.
1) Article 15 of the Convention provides that members of the Panel of
Conciliators and of the Panel of Arbitrators shall serve for four years.
However, the question arises whether Panel members who have been appointed
to a conciliation commission or arbitral tribunal must cease to serve as
members of the commission or tribunal at the end of their four-year period.
In our opinion it would be necessary, in order to ensure continuity in
the proceedings, to provide that "Panel members who are members of a
conciliation commission or arbitral tribunal shall continue to serve until
the conclusion of pending proceedings, notwithstanding the expiry of their
term of service."
2)

Article 26, paragraph 1:

In our opinion it would be preferable to limit the jurisdiction of
the Center to disputes between a Contracting State and nationals of other
Contracting States and to exclude disputes involving political subdivisions
and agencies. By providing that disputes involving these two categories
of juridical persons could be submitted to the Center, one runs the risk
of extending the jurisdiction of the Center to controversies which should
rather be solved at the strictly municipal level.

It is true that an agency may refuse its consent and the State its
approval. But in that case the purpose of the Convention will not be fulfilled as the refusal by the agency and the State would destroy the climate
of confidence which the authors of the Convention have endeavored to create.
On the other hand, this principle, to the extent that it grants
political subdivisions and agencies an international personality, is in
conflict with the concept of Malagasy public law that the juridical personality granted to political subdivisions and agencies is a personality under
municipal law and not international law. At the international level, only
the State can represent them.
3)

Article 21, paragraph 1:

A second criterion should be added to the one suggested for the
immunity from legal process, i.e. the interest of the Center, as opposed
to personal or other interests. "This immunity shall apply only with respect
to acts performed in an official capacity and in the interest of the Center."
This additional criterion would exclude froia the scope of the immunity
all acts performed in the pursuit of a personal interest.
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1)

Article 30, paragraph 3:

The definition of the term "national of another Contracting State"
raises three problems:
First, it does not eliminate the problem of dual nationality, at
least in the French text.
The principle that a dual national would be allowed to bring a case
before the Center can be justified only to the extent that there has been
a compulsory grant of nationalitl,of the State where the investmenttakes
p1

It would be indeed paradoxical to give this right to a person who has
ar acquired the nationaliyy of the State in which he has invested.
zoluntily
In most cases this acquisition would have been motivated by tax reasons or
reasons of convenience. There is therefore no reason why a person who
voluntarily acquired the nationality of the State party to the dispute
should not bear the possible risks of this acquisition of a nationality
of convenience.
On the other hand, in the case of a physical person, the definition
refers to two dates: the date on which the parties have consented to accept
the jurisdiction of the Center and the date on which proceedings under the
Convention are started.

This reference creates a major difficulty particularly in the case
of consent given at the time of stipulation of an investment agreement in
accordance with Article 26, paragraph 2.
In practice those two dates may be fax apart and in the meantime
the "national of another Contracting State" may have become a national
of the State party to the dispute. This would lead to the first problem
mentioned above, that is recourse to the Center by a dual national.
So in order to avoid all controversies it would seem preferable
to fix only one date, i.e. the date on which proceedings are started.
Finally, a third observation: in our view the last definition of
national of another Contracting State as any juridical person which the
parties have agreed shall be treated as a national of another Contracting
State ought to be omitted. As far as we are concerned it is superfluous and
might have no practical use.
Consequently, it would appear that a definition of a national of
another Contracting State should be:
a) any physical person possessing the nationality of a Contracting
State except the nationality of the State party to the dispute
(unless this latter nationality was compulsorily granted) on the
date on which proceedings under the new Convention are initiated.

5)

Article 57.

With regard to the enforcement in third countries, it would seem
desirable to allow them a minimum of discretionary judgment with respect to
their own public policy.
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-3On the other hand, in addition to the duly authenticated original
award or a duly certified copy thereof, the applicant should submit to the
competent national authority -a certificate of the Secretary-General to the
effect that no application for annulment on grounds other than corruption
is pending.
Such a provision seems necessary to avoid the enforcement of awards
which are not yet final.
6)
On questions of form, it seems necessary, at least for the French
text, to recast certain articles (7, 29 and 30) which have been drafted in
a manner not conducive to a clear understanding of their contents.

PAKISTAN
Source: Cable addressed to Hr. Mumtaz Hirza, Executive Director of the
Bank, by the Government of Pakistan on November 17, 1964.

I
Our comments on the provisions of the Draft Convention are:
Second sentence of Clause (2) of Article 2 might be deleted as
redundant, because there is nothing to compel the Permanent Court of
Arbitration or any other international institution to provide accommodation or other facilities to the Centre. Even in absence of this
sentence making of such arrangements would not be barred.
In Article 6, after item (vi), new residual clause gives sweeping
powers and functions to Administrative Council by allowing it to do not
only what is necessary but also what is useful. This may have the effect
of allowing the Council to act beyond its jurisdiction or beyond what
is intended by the Convention. This residual clause may therefore be
deleted or made more restricted and specific.
Under Article 22 as it stands each Contracting State may grant
different degrees of immunity to agents counsels advocates witnesses
experts etc., according to its own conception as to what would be
necessary for independent exercise of their functions. A uniform degree
and extent of immunity may be indicated, as has been done in Article 21.
Article 29 appears to be redundant, though not objectionable.
Since submission of a dispute to jurisdiction of the Centre would depend
on a specific provision in each investment agreement, there is no meaning
in furnishing a statement indicating class or classes of disputes as
contemplated by this Article. Hence this provision may be deleted.
If an arbitrator is disqualified under Article 61, it would suffice
if he is merely replaced by another duly appointed arbitrator. A disqualified arbitrator should not be required to tender formal resignation.
In Article 66 Clause (1) the words "or of such other . . . Article
2(2)" may be deleted in view of our comments on Article 2(2) above.
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-2According to Article 69, amendment of the Convention making fundamental
alteration will require approval of all members of the Council while other
amendment will require 2/3 majority. Nho will decide whether the amendments
are of a fundamental or minor nature? This requires clarification. Since
Convention itself would be signed by all Contracting States we think all
amendments should be approved by all members of the Council.
II

Attempts may be made to provide the following in the Draft Convention:
(A)The membership of the Administrative Council should be restricted
to countries which are or may hereafter become members of the Bank.
(B)The value of the dispute which may be taken cognisance of by the
Centre should be dollars 25,000, except in cases where it is not
possible to determine value of the dispute and in important cases
which warrant proceedings under auspices of the Centre.
(C)The cost of the Centre and Conciliation Commission/Arbitration
Tribunal should be borne by Bank and by contributions of member
Governments in proportion to their subscription to the Bank.
Expenses incurred by parties in participating in proceedings should
only be borne by the parties concerned.

THAILAND
Source:Memorandum from Mr. E. Ozaki, Alternate Executive Director
of the Bank, dated November 12, 19614,, quoting a cable received
from the Government of Thailand.
"Firstly, jurisidiction of Center in Article 26 and 30 is too
broad even though contracting state may specify classes of dispute

to be submitted to Center as provided in Article 29. In practice this
would discourage prospective foreign investors.
Secondly, national law applicable in Article 45 should be limited
to municipal law of host state since act of investment in country implies
consent of investors to application of law in host state.
Finally, enforcement of arbitral award in Article 57 should be in
accordance with municipal procedural law of each country, so that law
amendment is not needed and convention more acceptable."
REPUBLIC OF SOUTH AFRICA
Source: Letter addressed to the Bank by the Secretary for Finance of
the Republic of South Africa on November 6, 1964.
Article 1(2)

The second sentence seems very wide in its scope and it may be
desirable to circumscribe the powers of the Center more narrowly.
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Article 30(i)
The definition of "investment" seems unsatisfactory. Is capital
appreciation covered? What would be the position of a national of country
A who buys from another national of country A shares in a company incorporated
in country E?
Article 30(ii)
The last part of the definition of "legal dispute" appears to open
up a wide field and its implications are not clear.
Article 30(iii)
The definition of "national of another Contracting State" raises
many difficult questions, e.g.
(1)What is the position of persons with dual nationality?
(2)What meaning is to be attached to "juridical person" (since
this term has different meanings in different countries)?
(3) Why is there no reference in para. (iii)(b) to the date
on which proceedings were instituted pursuant to the Convention?
Article 57(1)
Would this Article apply where an award might be contrary to public
policy in a Contracting State?
TRANSLATION
ORIGINAL: French
TURKEY
Source: Letter addressed to the Bank by the Ministry of Finance of
Republic of Turkey on October 27, 1964.
OPINION OF THE CHIEF LEGAL ADVISER TO THE MINISTRY OF FINANCE
(REPUBLIC OF TURKEY) CONCERNING THE DRAFT CONVENTION ON THE
SETTLEMENT OF INVESTMENT DISPUTES BETWEEN STATES AND NATIONALS
OF OTHER STATES.
The present craft consisting of 78 short articles and which follows
the usual form of similar conventions seems to us more practical and
satisfactory than the Preliminary Draft'which consisted of 11 rather long
Articles divided in several Sections, Sub-Sections and paragraphs.
As to the substance, the new draft does not contain essential
modifications affecting its fundamental principle. Therefore, our
comments, which are in addition to those already made at the meeting
of legal experts held in Geneva from the 17th to the 22nd of February,
1964; shall only concern the few minor innovations of the new draft
5 Doc.
6 Doc.

24
29
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as well as the few issues already raised but on which we feel it necessary
to insist.
1) a) It seems desirable to us to invert the provisions of the last
part of paragraph 4 of Article 7, pursuant to which "unless
replies are received from a majority of the members of the Council,
the motion shall be considered lost"; inverse terms would be
more in line with the evident purpose of the paragraph. The
possibility of waiving meetings would be justified only by the
desire to save time and to avoid unnecessary formalities in
matters of minor importance. Bearing this intention in mind,
we think that it would be more correct to interpret the silence
of the majority of the members•in a positive rather than in a
negative way, and to modify the text as follows:
. . . in the case of a vote taken pursuant to such procedure,
the motion shall be considered carried unless negative replies
are received from a majority of the members of the Council."
b) In any case and whatever might be the interpretation given to the
attitude of the majority, it would be advisable to provide for a
waiting period, to be determined in advance, in order to avoid the
risk of decisions being modified by late replies, which might create
undesirable uncertainties.
2) The second paragraph of Article 13 concerns the right of the Chairman
to designate persons to the panels of :conciliators and arbitrators. At the
Geneva meeting, we had already tried to indicate that the conferring of such
right upon the Chairman, who is not a member of the Adldnistrative Council
and who, as a rule, is not allowed to vote, does not appear justified to
us. This comment, which incidentally was supported at the same meeting
by the expert for Austria, was apparently made by other experts at the
regional meetings'of Addis-Ababa and Santiago (see records concerning such
meetings, pp. 20 - 214, 19 respectively). It has been argued that such right
of the Chairman would make it possible to ensure a balanced representation
if the principal legal systems and the main forms of economic activity were
inadequately represented on the panels. In our opinion, this reason would
only justify the Chairman to have a relative right, limited to the mentioned
situation, but not an absolute one. As the expert for Austria correctly
stated, "a balanced representation of the legal, systems should be effected
by the Contracting Parties and any failure in this regard would presumably
be due to the fact that the legal systems concerned were those of States
that had not adhered to the Convention".
3) With respect to Article 15 (1), we still think that a term of 4 years
is too short and this opinion was shared by the expert for the Federal
Republic of Germany who invoked the corresponding provisions of the Hague
Convention.'
Consequent]y, we believe that a term of 6 to 8 years would not be too
long and that, at least, the Contracting Parties should be authorized to
reappoint their nominees for another term.
4) The legal personality of the Center being defined in Article 18, the
enumeration in Article 19 of the capacities arising out of such personality
might, in our opinion, appear unnecessary, since the meaning of the term
Docs. 25 and 27 respectively
$ Hague Convention for the Pacific Settlement of International Disputes of 1907
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-3"legal personality", as universally accepted, fully covers the capacities
enumerated.
We would, therefore, be inclined to suggest the deletion of Article 19.
5) With respect to Article IV (Section 16) of the Preliminary Draft,
which corresponded to the first paragraph of Article 27 of the present
draft, pursuant to which consent to have recourse to arbitration, unless
otherwise stated, should be considered as a consent to exclude local remedies,
we had, at the Geneva meeting, suggested the following modification: "The
consent to have recourse to arbitration . . . unless otherwise stated, does
not exclude the necessity of prior exhaustion of all local remedies."
In our opinion, this principle, although apparently not essentially
different in substance, would have the advantage of being more in line with
reality. We do not think that the present provision may be considered as
the normal interpretation since, pursuant to the principle generally
recognized in international law, local remedies should as a rule be exhausted
before action may be brought before an international tribunal. Since
immediate recourse to international arbitration is an exceptional procedure
contrary to the general rule, the silence of the contracting parties could
not be logically interpreted in the negative way as excluding local remedies.
This opinion had been confirmed at the regional meeting at Bangkok
by the representatives of Israel, India, Jordan, Ceylon and Nepal. (See
record of proceedings):
6) One may also question the provision of Article t3 (1), concerning the
exclusion of national arbitrators as well as of arbitrators designated by
the States parties to the dispute. Apparently, this clause is only intended
to ensure the impartiality of the arbitrators. Since, however, Article 14 (1)
provides that "persons designated to serve on the Panels shall be persons
. . . who may be relied upon to exercise independent judgment", wouldn't it be
too invidious to cast doubts on their impartiality? We do not think that
such qualms should be sufficient to deprive the parties of the services of
persons who may be the best qualified by their knowledge and experience.
Consequently, it would be most useful to carefully consider the opinions
expressed in this respect by the representatives of Yugoslavia, the Federal
Republic of Germany, Egypt, Portugal and China at the regional meetings
and to adopt the most satisfactory solution which seems to be that of relying
in this respect upon the will of the parties.
7) We had tried to explain that the national law to be applied by the
tribunal pursuant to Article 1.5 (1) could only be the national law of the
capital-importing country. This opinion was shared by the representative
of Spain at the same meeting and by those of several countries (such as Iran,
India, Thailand and China) at the Bangkok meeting and implies that the
provision should be drafted more clearly.
8) Pursuant to Article L6, the parties shall have the right to agree that
the tribunal will not call upon the parties to produce documents or visit
the scene connected with the dispute in order there to conduct such inquiries
as it may deem appropriate. We are wondering about the juridical reason
for such right. If the tribunal is of the opinion that it is necessary for
the parties to produce certain documents as evidence, how could the parties
be able to agree on the contrary - without waiving their claim.
9

Doc. 31
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- 4 9) a) Since the provisional measures which may be prescribed by the
tribunal during the proceedings pursuant to Article 50 (1) might
be such as to harm the defendant, it would be advisable also to
provide for compensation to be given to such party, should the
claim of the other party be rejected. In such a case, the Turkish
legislation requires that a pecuniary guarantee be given beforehand
by the party in favor of which such measures are prescribed.
It would therefore be advisable to add a clause along these lines
to the Article in question.
b) With respect to the penalty provided for in the next paragraph for
failure to comply with the provisional measures, such penalty
should be limited to the case where the failure would have harmed
the other party and the amount of the penalty should be based upon
the damages suffered.
10) Article 51 (3 a) provides that the award shall state the reasons upon
which it is based unless the parties otherwise agree. In our opinion, in
the cases of judicial or arbitral decisions the reasons are of such importance
to the interested parties that it would be hardly conceivable that parties
might willingly waive their right of knowing such reasons. Consequently,
we do not think that this conditional clause, which might have been suggested
at the Santiago meeting, has any practical value and we would be inclined
to suggest its deletion.
11) It would be advisable that a special article dealing with cases
concerning contradictory provisions of awards as well as claims and allegations
which may not have been decided by the tribunal, be inserted in Title 5
concerning the interpretation, revision and annulment of the award.
12) With respect to Article 44 (4), we wish to insist on the fact that the
period of 60 days provided for in the case of an application for revision
should not start from the date of the award but from the date of the notification thereof.

This remark, although confirmed at the regional meetings of Santiago
and Bangkok by several other delegations and each time approved by the
Chairman seems to have been overlooked by the draftsmen of the present draft.
13) Pursuant to Article 59 (2), should a conciliator or arbitrator resign
"without the consent of the Commission or Tribunal of which he was a member",
the Chairman would appoint a person to fill the resulting vacancy. We are
wondering what might be the reason for making in this case an exception to
the general rule set forth in the first paragraph pursuant to which the
method prescribed for the original appointment should be followed.
14) Article 61 does not envisage the situation where a challenge might be
directed to all the members of the Commission or the Tribunal, in which case
also the Chairman should be empowered to decide.
S/ Samim BILGEN
Chief Legal Adviser
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UGANDA
Source: Letter addressed to the Bank by the Office of the Minister of
Finance of Uganda on October 27, 196)4.
Article 2 (2)
"Suggest an alteration to enable such arrangements to
be made not only with "other public international institutions"
but with any institutions private or public. The reason for
the suggested alteration is that in a country such as Uganda
it may well happen that there are no public international
institutions, but there are other institutions, e.g. Makerere,
which have facilities which the Centre can use.
It also saves us possible disputes as to what is an international public institution."
Article 29.
"This is all right."

UNITED KINGDOM
Source: Memorandum of Alternate Executive Director of the Bank for the
United Kingdom to the Secretary of the Bank dated Ntwember 10, 1964.
OBSERVATIONS OF THE GOVERNMENT OF THE UNITED KINGDOM OF GREAT
BRITAIN AND NORTHERN LRELAND ON THE DRAFT CONVENTION ON THE
SETTLEMENT OF INVESTMENT DISPUTES BETWEEN STATES AND NLTIONALS
OF OTHER STATES
Preamble
Paragraph 2
The phrase "in accordance with international law" which in the
Preliminary Draftwfollowed the phrase "in exercise of their sovereignty"
has in the revised draft disappeared. In the view of the United Kingdom
it would be undesirable to leave this reference to "sovereignty" unqualified
and they would prefer the words "in accordance with international law" to
be reinstated.
Paragraph 7
It is considered that the preamble is not a suitable place for the
inclusion of substantive provisions such as these. If, however, they are
retained either in the preamble or in the text of the Convention itself,
it is suggested that the language used should be consistent with Article 26,
which bases jurisdiction on "consent" rather than on "specific undertaking"
SO See Doc. 24
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as in paragraph 7. Moreover, paragraph 7 as at present drafted might be
construed in an unduly restrictive sense, i.e. as excluding consents of a
general character, such as a promise, contained in an investment agreement,
to submit all disputes arising out of the interpretation or application of
such agreement to the Centre. Such an interpretation would not be consistent
with the second sentence of Article 26.
(2) It is, therefore, suggested that if paragraph 7 is retained the last
two lines be amended to read as follows:
. . . obligation to submit any dispute to conciliation or
arbitration in the absence of its consent to that effect,".
Article 22
The drafting of this provision is not sufficiently specific to enable
its implementation in the United Kingdom:
(1) The position of the parties to the proceedings and their representatives
is not clear.
(2) The phrase "other persons participating in proceedings" is too imprecise.
(3) The grant of "immunities" and "facilities for residence and travel"
is related to a quite indefinite criterion. In particular, the text should
specify whether immunity from legal process is or is not to be accorded.
In general, a draft based more closely on Article I, Section 18,
of the previous version of the Convention would be preferred.
Article 23
Paragraph 2
This provision should be changed to take account of the fact that
the only organisations entitled to benefit from "government" privileges
in the matter of telecommunications are those listed in Annex 3 to the
International Telecommunications Convention (Geneva, 1959). The provision
in the Articles of Agreement of the Bank itself is explained by the fact
that the Bank was established before the Atlantic City Telecommunications
Convention of 1947. The Government of the United Kingdom have consistently
opposed the extension of the privilege to other specialised agencies. A
preferable text would be that recently adopted in the Protocol on the
Privileges and Immunities of the European Space Research Organisation
(Article 12): "lath regard to its official communications and the transfer
of all its documents, the Organisation shall enjoy treatment not less
favourable than that accorded by the Government of each hember State to
other international organisations".
Article 24
Paragraph 1
It is not the practice of the Government of the United Kingdom to
accord relief from that part of local taxes (known in the United Kingdom
as "rates") which covers services from which actual benefit is derived 666

-3the "beneficial portion". The Government of the United Kingdom would
interpret the paragraph in accordance with this practice. _
Paragraph 2

The Government of the United Kingdom are opposed to the change from
the corresponding provision of the previous draft which has the effect of
limiting the exclusion in terms of nationality to officials or employees
of the Secretariat. If the expense allowances of the Chairman and members
of the Council should prove to be taxable, local nationals should nbt
be exempt from the payment of tax.
Article 26
The United Kingdom agree with the inclusion in paragraph (1) of the
reference to the political subdivisions and agencies of a State as possible
parties to disputes, but do not agree that consent by such a subdivision or
agency should require the prior approval of the parent State. If the
political subdivision or agency of a State holds itself out as competent
to promise an investor that any dispute shall be submitted to the Centre,
and the investor acts on such a promise, it ought not subsequently to be
possible for the jurisdiction of the Centre to be denied on the ground that
the State had not in fact approved the original promise.
Moreover, once a State (or its subdivision or agency) has promised
to arbitrate, and an investor has accepted that promise and acted upon it
by making or continuing his investment, it should not be possible for that
State (or its subdivision or agency) subsequently to withdraw its consent.
For these reasons it is suggested that the last sentence of Article 26
(2) be deleted and replaced by the following text:"When all parties to a dispute have given such consent, no party
may thereafter withdraw its consent unilaterally".
Further, some machinery is needed to enable investors to decide
what is a political subdivision or agency of a State in which he wishes to
make his investment. For example, each State could deposit with the
President of the Bank an official list.
Finally, it would be most desirable to have a model arbitration
clause prepared by the Centre for the guidance of parties to contracts
who desire to provide for the submission of disputes to the Centre.

Article 28
In order not to exclude the possibility of diplomatic assistance
in the friendly settlement of a dispute, the term "diplomatic protection"
ought to be defined by adding a second paragraph stating that "Diplomatic
protection shallnot, for the purpose of this Article, include diplomatic
exchanges intended solely to assist a voluntary settlement of the dispute
at any stage of the proceedings".

Article 30 (i)
The United Kingdom considers that it is very difficult to define the
word "investment", and the result of including such a definition may be to
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create difficulties for the arbitrators, when deciding whether they have
jurisdiction in any particular case. For example, the parties might wish
to arbitrate, and the arbitrators might consider that the particular dispute
before them was an investment dispute, but nevertheless the latter might
feel obliged to refuse to exercise jurisdiction because the facts did not
COMB within the particular definition of "investment" contained in the
convention. For this reason the United Kingdom would prefer to have no
such definition in the convention.
Article 50 (i)
The United Kingdom suggests that it would be preferable to follow
more closely the words used in Article 41 of the Statute of the International
Court of Justice. Paragraph (i) could then read:
'

"Except as the parties otherwise agree, the Tribunal may, if it
considers that the circumstances so require, prescribe any provisional
measures which ought to be taken to preserve the respective rights of
either party."
Article

55

(2) A further ground of ineligibility for membership of the reviewing
Committee should be possession of the same nationality as any member of the
Tribunal which rendered the award.
Article 61
In order to cover the possibility that the person concerned may
refuse to resign we would prefer to amend the second sentence by substituting
for the words:
"resign, and the resulting vacancy shall be filled", the words:
"be replaced".
TRANSLATION
ORIGINAL: French
REPUBLIC OF VIET NAN
Source: Letter addressed to the Bank by Banque de Nationale du Viet Nam
on November 9, 1964.
1)

Article 30, paragraph 1, defines the term "investment" as "any
contribution of money or other asset of economic value for an
indefinite period or, if the period to be defined for not less
than five years".
In our opinion this definition should be made more explicit in
order to avoid any difficulty concerning the scope of the competence
of the Center and the determination of the kind of disputes which
would fall under its jurisdiction. For instance, we would like to
know if under the term investment there would be included, as seems
logical, contributions in foreign exchange and in local currency;
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on the other hand, should the definition be limited to investments
made by a non-resident foreigner or should the Center have jurisdiction
also on investments made by a resident foreigner?
Finally, in order to further clarify the concept of foreign investment, it would be also desirable to specify the criteria by which
the nationality of the foreign investor would be determined when the
investor is a juridical person (headquarters, capital or nationality
of the members of the Board of Directors).
2)

In accordance with the legal principle of non-retroactivity and with
the respect due to vested rights, we believe that all disputes concerning investments made before the date of ratification of the Convention
ought to be excluded from the jurisdiction of the Center.

3)

Moreover, pursuant to Article 30, paragraph 2, any dispute must concern
a legal right or obligation or a fact relevant to the determination
of a legal right or obligation" (Article 30, paragraph 2). This brings
US to the question of determination of the grounds on which jurisdiction
is based. The aforesaid Article is not very enlightening on this
important point, for instance, in the case of expropriation -- a case
most likely to cause the reluctance of foreign investors -- what would
the right of the foreign investor consist of? Would it be only the
right to ask for a fair indemnity? Would it also be the right to
question before the Center the very right of expropriation of State?
"

Given the great difficulty in determining this jurisdictional ground,
it seems necessary to admit that the parties be empowered to limit
the problems that can be submitted to the jurisdiction of the Center
should a dispute arise.
4)

It would be also desirable to fix the minimum value of the subject
matter of a dispute that could be brought before the Center so as
not to overload unnecessarily the Center itself.

5)

Finally, as far as applicable law is concerned, Article 45 provides
that, in the absence of agreement between the parties, the Tribunal
will decide the dispute submitted to it in accordance with such
rules of national and international law as it determines to be
applicable. Should the words "national law" be understood as meaning
the national law of the country of the investor or the national law
of the State where the investment is made?
This point should be more precisely defined.

SID/LC/8 (November 24, 1964)
Comments and Observations by the Republic of Austria on the Draft Convention

LEGAL COMMITTEE ON
SETTLEMENT OF INVESTMENT DISPUTES
REPUBLIC OF AUSTRIA

Source: Letter addressed to the Bank from the Federal Ministry of
Finance of the Republic of Austria dated November 13, 1964.
The Federal Ministry of Finance has the honor to submit the following
Doc. 43
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comments on the draft of a Convention for the Settlement of Investment
Disputes:
As the Austrian delegate to the regional meeting in Geneva last
February already stated, Austria welcomes the efforts of the World Bank
to foster private investment and to improve the investment climate and
considers the creation of an international Center for the Settlement of
Investment Disputes a possible tool to help reach these goals.
As to the Convention itself, the Federal Ministry of Finance would
like to state first that according to Article 18, the Center is supposed
to have international legal personality, with all rights and obligations
pertaining thereto. This idea appears feasible since States are free to
create, by way of international treaties, new subjects of international
law in the form of international organizations. The Center would, however,
be the first example of constituting an international forum of arbitration
in the form of a subject of international law. The existing international
arbitration and judicial institutions are exclusively organs of such subjects of international law (e.g. the International Court of Justice, the
Court of the European Community, the OECD, etc.). Even the Permanent
Court of Arbitration does not have legal personality under international
law.
The fact that the Center as a subject of international law is furnished
with special privileges and that counsel, witnesses and experts, during
the course of a proceeding, as well as the actual organs of the Center
themselves are supposed to have far-reaching immunities, is in line with
the present international practice (in particular, Council of Europe).
With respect to the provisions of Article 26, it may be stated that
the definition "legal disputes arising out of or in connection with any
investment" is rather vague. It will, of course, be difficult to define
precisely the disputes which would fall within the jurisdiction of the
Center. Pursuant to Article 26, paragraph 2, the jurisdiction of the Center
depends on the consent of both parties to the dispute, and in particular
also the consent of the defendant State (same as in the first draft)'. The
new draft, however, no longer provides explicitly the possibility of
general statements of submission, as contained in Article 2, paragraph 2
of the first draft. It is doubtful whether the new formulation is an
improvement since it should be the goal of the Convention to allow as
general, an application as possible.
One of the principles of the present draft Convention (as expressed
in Article 26, paragraph 1) is that investment disputes between a Contracting State and a national of another State, according to existing prorogation
agreements shall fall under the (apparently exclusive) jurisdiction of the
Center. This apparently is a renunciation of the idea that investment
disputes, arising ex-contractu between a Contracting State and a national
of the same Contracting State, could be settled before an international
forum. However, it is not apparent that any precaution has been taken for
the unrestricted realization of this principle. It would be welcome therefore
if special attention could be given this problem during the coming conference.
With reference to Article 27, it is suggested to consider if it would
not be practical to submit an investment dispute first to the local courts
to provide a possibility that cases of breach of contract are remedied on
See Doc. 29
Doc. 24
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-3the level of local law and that private persons have the right to submit a
dispute to the International Arbitration Center only after they have exhausted
the legal remedies of the state which is party to their contract.
The problem of double nationality has now been considered in Article 30,
but the question remains still open according to which criteria the nationality of a juridical person is to be decided.
The provisions of Article 57 give rise to certain questions. According
to these provisions the competent authority is authorized only to review the
authenticity of the award. Since the right - which is only natural and
self-evident anyway - to review the authenticity is mentioned in the Convention, the Convention should also mention the no less evident right of the
competent authority to check whether the award is one within the meaning of
the Convention. Furthermore, under the present wording, each Contracting
State has to execute awards of the Center in its area without review of the
question if the award is compatible with the ordre public. Here arises
the problem of the execution of such an award within the area of a Contracting
State which is not a party to the current dispute, but in which e.g. the
losing State owns property. This property could be attached by the executing
private individual, although the norms relating to the immunity of States
would have to be complied with (Article 58). In States which, as does
Austria, acknowledge the concept of relative immunity, under certain circumstances an award could be executed, whereas in other States which believe
in the concept of absolute immunity, such an execution could not be carried
out. This could lead to unintended unequal treatment and therefore to
difficulties. In this context, it may be stated again, that Austria would
prefer to see the Convention abstain from making its own rule for the recognition and execution of awards, and that the United Nations Convention of
June 10, 1958 concerning the recognition and execution of foreign arbitration
awards should be declared applicable.
It may also be stated that according to Article 57, paragraph 2,
the application for execution has to be submitted to the "Competent
Authority" of the State in which execution is desired and that each
Contracting State shall notify the Secretary General of the designation
of the "Competent Authority". In this context it should be clarified if
"Competent Authority" is supposed to refer to a single authority identified
by its name, or whether the designation of a certain type of authority is
sufficient.
With respect to Chapter VI which deals with the cost of proceedings,
it may again be suggested, as has been suggested by the Austrian delegate
to the regional meeting at Geneva, to consider a general rule that the
losing party would be responsible for the entire cost of the proceedings,
to restrain unfounded use of the Center (with the cost resulting therefrom
for the defendant party).
There are still certain misgivings with respect to Article 69, paragraph 3 according to which each amendment of the Convention shall become
effective at the end of 12 months following its adoption, irrespective of
whether the amendment has been ratified according to local law within this
period.
The Federal Minister of Finance lastly wishes to state that the
comments are intended only as a contribution to the coming conference and
that they do not constitute an official opinion of the Austrian Government.
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SID/LC/52 (December 8, 1964)

Statement by the Delegation of Peru
The delegation of Peru expressly places on record, for the purposes
of its participation in the Legal Committee, the text of the precepts contained in its Constitutionlwhich are transcribed below:
"Article 17.- Domestic or foreign mercantile companies s Allbe subject
without reservations to the laws of the Republic. Any contract between
the State and foreigners, or any concessions granted by the former in
the latter's favor, shall contain the submission of the latter that
they expressly submit to the laws and to the courts of the Republic
and that they waive all recourse to diplomatic protest."
"Article 23.- The Constitution and the laws shall protect and be
binding on all inhabitants of the Republic equally, Special laws
maybe enacted because the nature of things so requires, but not
because of a difference of persons,"
"Article 31.- Property, by whomsoever owned, shall be governed
exclusively by the laws of the Republic and shall be subject to such
taxes, encumbrances and limitations as are thereby established."
"Article 32,- Foreigners shall be on equal terms with Peruvians
in respect of property and may in no case claim exceptional status
in respect thereto nor appeal to diplomatic protest."
The Peruvian delegation requests that the text of this document be
included in the official documentation of the meetings of the Legal Committee
for consideration of the Draft Convention on the Settlement of Investment
Disputes between States and Nationals of other States, prepared by the
International Bank for Reconstruction and Development and contained in
its Report No. Z-12 of September 11, 1964.'
Doc. 43
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SID/LC/SR/1 (December 17, 1964)
Summary Proceedings of the Legal Committee' Meeting, November 23, 1964, Morning 2

fhe meeting was opened with the following welcoming remarks by
Mr. WOODS:

Ladies and Gentlemen:
It is a great pleasure forme in my capacity as Chairman
of the Executive Directors of the World Bank to welcome you to this
meeting. As you know, the Executive Directors and the staff of the
Bank have been working for over two years on proposals for the estabLegal Committee on Settlement of Investment Disputes, hereinafter referred to as Legal Committee
summary record was sent to the members for clearance in provisional form and reflects their comments. The articles discussed, unless otherwise
indicated, refer to the Draft Convention of September 11, 1964, Doc. 43
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- 2 lishment of facilities and procedures which would be available on a
voluntary basis for the settlement of investment disputes between
contracting states and nationals of other contracting states through
- conciliation or arbitration. - Some of you have attended the-consultative meetings which were held during the past year for the purpose of examining and exchanging views on a preliminary draft of a convention establishing such facilities and procedures. As President of the Bank I
have on many occasions expressed my strong support for such a convention.
It has received widely favorable comment in the press. You will understand, therefore, that I was gratified that the Board of Governors at
its meeting in Tokyo last September approved a recommendation of the
Executive birectors that they be instructed to work out a final text
for submission to governments. The Executive Directors wisely decided
that in carrying out this mandate which involves decisions on difficult
legal points they would wish to be assisted by a committee of legal
experts designated by interested governments. I want to assure you that
the Executive Lirectors and I are delighted that so any experts have
come here to help us.
I am grateful to our member governments for the cooperation
which they are giving us. I am grateful to those governments which have
found it possil•e to make available important officials for a long period
at a time when the General Assembly of the United Nations is about to
convene and many other internatinnal meetings are taking place. I can
readily understand why some member governments, especially those with
limited staff, have not found it possible to be represented here, and I
express thanks and appreciation to those who have sent us comments or
otherwise signified their interest.
We thought it important that this meeting of the Legal Committee
Should be open to all interested governments including those who have had
reservations or who, for whatever reason, do not now envisage joining any
convention which may emerge. It is our clear understanding that no government will be regarded as committed by its participation in this meeting
of the Legal Committee. The text which will be presented -- I hope early
in 1965 -- to governments will be the sole responsibility of the Executive
Directors of the Bank.
Ladies and gentlemen, you are here for a working meeting
and I do not want to take up your time with a lengthy address. Nor
do I want to discuss or give you my views on the merits of the proposals
before you. It is indeed we who will be interested in learning your
views. However, I did not want you to start your sessions without a
word of welcome and our best wishes for the success of your deliberations.

I now turn the meeting over to Mr. BROCHES,General Counsel
of the Bank, who was designated by the Executive Directors to be the
Chairman of the Legal Committee.

MR. BROCHES(Chairman) opened the meeting by adding his welcome
to that extended by Mr. Woods, and explained the task of the Committee
and the ways it should discharge those tasks as described in Doc. SID/LC/1.
In contrast to the regional meetings, the present meeting was no longer
concerned with the question of the desirability of creating machinery
for facilitating the settlement of investment disputes since that question
3 Doc.
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-3had already been decided in the affirmative. The major task of the present Committee was to assist the Executive Directors in the formulation
of a Convention which would then be submitted to governments by the
Executive Directors. With respect to the contents of the Convention,
the present meeting had broader tasks than those pertaining at the
regional meetings since its aim was to formulate a detailed text of a
Convention. The task of the Committee, however, was advisory and the
Executive Directors would naturally be free to depart from any recommendation. However it was assumed that in view of the subject-matter of the
Convention, the Executive Directors would rely heavily on the work of the
Committee. In explaining the program and provisional schedule of work of
the Committee as outlined in Doc. SID/LC/1 and Doc. SID/LC/2'the Chairman
noted the composition of the Drafting Sub-Committee which would consist
of 9 persons, and which would take up the review and drafting of provisions
on which there appeared to be agreement in substance. When a substantial
difference of opinion appears on any provision)the Chair would appoint
an ad hoc working group to study the matter further. This group would
report its findings back either to the main Committee or to the Drafting
Sub-Committee depending on the outcome of its deliberations. The procedure envisaged could however be changed by the Executive Directors if
the need arose and in the light of the experience gained during the first
few days of the meetings. The discussion would generally be limited to
reviewing one Article at a time, but experts who wished to make observations on other Articles because they had to leave the meeting before the
Committee began discussing them would be given an opportunity to do so on
Wednesday morning when the discussion on Chapter II, which was the most
important part of the Convention, would commence. In addition written
comments received by the Secretariat would be circulated. The report
of the Committee to the Executive Directors would, in his opinion,
consist of an agreed text, or where agreement on a particular Article
was not reached, possibly the text of alternative provisions and their
explanation. In addition, the final report might also include an interpretative commentary which the Executive Directors could append.to the
draft Convention when they in turn submit it to governments. This would
explain the meaning of the provisions which might not always lend themselves to a clear definition.

Mr. LARA(Costa Rica) stated that, although his country had voted
against the proposed Convention in the Tokyo meeting; after further study
they had concluded that the Convention would be very useful. They had
some comments on the draft but had had no opportunity to send them in
writing. However, Paragraph 3(c) of the Rules for the Conduct of Proceedingeseemed to limit discussion only to those who had sent written
statements, or only to matters of small importance. It seemed that
substantive matters could not be discussed at this meeting.
Mr. BROCHES(Chairman) stated that although the rules might not
be entirely clear on this point there was no objection to the discussion
of substantive amendments or remarks at any time. It was intended that
specific proposals would be made in writing, and then circulated to other
delegates before they were discussed at the meeting.
PEI=(Ecuador) asked whether suggestions concerning drafting or translation should be taken up at the plenary sessions or referred
to the Drafting Sub-Committee.
Mr. BROCHES(Chairman) stated that the Chair would be flexible.
Matters of drafting and coordination of the three languages should be
4 Schedule of Sessions of the Legal Committee of November 19, 1964, not reproduced
6 See Doc. 41
Doc. 44
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- 4 left to the Drafting Sub-Committee. However, if during the plenary
sessions specific problems should arise, they would be noted and referred
specifically to the Drafting Sub-Committee. The delegates could also
hand specific suggestions to the Secretariat.

Mr. LOKUR(India) thought that with respect to Rule 3(b) there
ought to be a general discussion on each Article before amendments can
be submitted.
Mr. BROCHES(Chairman) replied that this would probably depend
on the type of provision under discussion., In some cases it might be
useful to have comments on the form of specific amendments but this would
not mean that amendMents would have to be then formally accepted. The
term "amendment" can be taken in two senses, first the defining and
setting out how one thinks a provision could or should be improved,
and second, the making of a formal proposal for a change. There should
be free and full discussions, essentially a process of consultation,
and the voting procedure should be limited to ascertaining the different
views.
Mr. van SANTEN(Netherlands) asked for some clarification
on the function of the working groups and whether Rule 4(g) read in
conjunction with Rule 4(d) implies that problems referred to working
groups could not be discussed again in the Legal Committee. This
would be undesirable when points of substance are involved.
Mr. BROCHES(Chairman) agreed that on this point the Rules might
require further clarification. In some cases, the working groups might
find it expedient to refer the provisions to the Drafting Sub-Committee
but should the point of substance which divided the members still
persist after review by such Drafting Sub-Committee, there ought to be
a further discussion in the Legal Committee and, if necessary, a second
session of the working group.
Mr. KPOGNON(Dahomey) after requesting that the previous draft'
of the Convention be made available to the experts for comparison with
the draft now under discussion, suggested the creation of three drafting
Sub-Committees for each of the official languages instead of the single
one now envisaged. He did not think the Committee should hear general
observations since governments had already had an opportunity of addressing themselves to this problem at the regional meetings.
Mr.BROCHES(Chairman) stated that a limited number of copies of the
previous preliminary draft were available at the documents distribution desk.
Furthermore a document-SID/LC/3llisting the provisions of the earlier
draft against those of this present one was circulated to facilitate a
comparison between the two drafts. The present draft also included notes
referring back to the earlier draft. As to the Drafting Sub-Committee it
should in his opinion have 3 English, 3 French and 3 Spanish experts on
it. The most progressive system of multilingual drafting appeared to
indicate the preference of a simultaneous operation over that of translating from one guiding language into other languages. Consequently he
thought it more advisable to proceed with one Drafting Sub-Committee.

Nr. MACHEM(Tunisia) requested that the report (Bank Report Z-11)9 of
the Chairman of the Regional Consultative Meetings to the Executive Directors
of the Bank summarizing the outcome of the regional meetings which was only
issued in English be made available in French and Spanish as well, so that
7Doc.
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-5all the experts present could judge the outcome of their observations at
the regional meetings. By way of example he had in mind the question of the
definition of the term "investment" and the creation of a guarantee fund
which would encourage investments in the developing countries which was
suggested at the Addis Ababa Meeting: As regards the Drafting Sub-Committee
he thought the ideal composition would be of delegates who had an expert
knowledge of all three languages.
Mr. BROCHES (Chairman) responding said that the last request
would be the most difficult to meet. As to his report to the Executive
Directors (Z-11) it was only due to the shortage of time in July that
translations were not then prepared, but these would now be undertaken
and submitted to the Committee as soon as possible.
Mr. SELLa (Secretary) referred to various administrative
arrangements for the meeting.
/The meeting then recessed for ten minutes?
Article 1"
Mr. LARA (Costa Rica) stated that his country had no objection
However, concerning Paragraph (2) they thought it
to Paragraph
necessary to refer to an authorization of the Administrative Council
adopted by at least two-thirds of the votes of all its members. He
also suggested that the word "establish" be substituted for the
word "provide" in the first sentence of Paragraph (2), and that the
word "distribution" be substituted for the word "dissemination" in
the second sentence of this Paragraph, which would improve the
Spanish version.
Mr. BROCHES (Chairman) stated that the word "all" had been
omitted from the Spanish text by mistake. The other suggestions
would be recorded in the summary records and would be considered
by the Drafting Sub-Committee.
Mr. MELCHOR (Spain) suggested that the members of the Drafting
Sub-Committee be appointed as soon as possible, since they would
have to review also some inconsistencies between the existing English,
French and Spanish texts; and that the meeting be continued in the
afternoon. Concerning the second sentence of Paragraph (2) of this
Article he suggested that the words "including research" should be
replaced by the words "including the study of the manners and ways
in which international investments are made". This would express
more clearly what is intended in the text.

Mr. BROCHES(Chairman) stated that for administrative reasons
it was impossible to continue the meeting that afternoon. At a later
stage, however, plenary meetings could be held in the afternoons if
necessary.
Mr. ESPINOSA(Venezuela) explained that the suggestion of the
Costa Rican delegate to substitute the word "establish" for the word
"provide" might fundamentally modify the purpose of this Article.
The original meaning of this Article should be maintained, namely
that only facilities are made available to governments for settling
investment disputes.
10See
1,Cf.
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-6Mr. FUNES (El Salvador) shared the views expressed by the
Costa Rican and Spanish delegates and added that Paragraph (2) should
refer to "related" or "connected" activities instead of "ancillary"
activities.
Mr. BERNARD (Liberia) suggested that Article 1(2) read: "The
Center shall provide facilities ..." and that, if it were decided
that the Center should have a wide latitude, the words "but not
limited to"be inserted after the word "including" in the second
sentence.
Mr. UKAWA (Japan) suggested that the second sentence of
Article 1(2) read: "The Center may undertake such ancillary actiauthorize in the
vities as the Administrative Council may
field of international investment disputes". The purpose of his
suggestion was to remove doubts as to the work of the Center which
was to be set up with the specific aim of settling investment disputes.
Mr. KPCGNON (Dahomey) thought Article 1(1) would be clearer
if it read: "There is hereby established under the terms of this
Convention an ...". He then suggested the deletion of the words
"the collection" from Article 1(2) and its redrafting in the following
manner: "The Center may in addition, upon authorization of the
Administrative Council taking its decision by a majority of not less
than two-thirds of the votes of all members, undertake such ancillary
activity, including research and the dissemination of information in
the field of international investment."
Mr. van SANTEN (Netherlands) defended the text of Article 1(1)
and particularly the use of the word "established" which he thought
conveyed the nature of the proposition to which the Convention sought
to give expression.
Mr. SAPATEIRO (Portugal) suggested deferring discussion on
the name of the Center until such time as the scope of its activities
was determined by the Committee. As regards Article 1(2) it should
be more clearly defined and the correlation between arbitration and
conciliation and these ancillary activities more clearly stated.
Mr. LOKUR (India) suggested that the Center be named "International Center for Facilities for Settlement of Investment Disputes",
since the Center is not intended to settle the disputes itself. With
respect to the ancillary activities of the Center, he agreed that
the term was vague and wondered whether the research, collection
and dissemination of information would not go beyond the mere purpose of the Center. This would be most important in view of the
financial burden involved. He would therefore prefer to delete
reference to other facilities, at least at this time.
Mr. HIMADEH (Lebanon) said he did not share the Indian delegate's
views regarding the change of the name of the Centre.. Although it is true
that the Centre does not always settle disputes, it is at least intended
to do so and the prefix "for" indicates only this intention. He also
believed that some ancillary activities could actually serve the purpose
of reducing expenses rather than increasing them. He mentioned as
example that if the activities of the Centre should be made to include
giving advice on new investment agreements with the object of insuring
clarity and fairness of terms, investment disputes would be reduced
677

-7and their settlement would be facilitated if they did arise.

Mr. BROCHIS(Chairman) elaborating on Mr. HiNADEHIs statement
mentioned the possibility of the Center fulfilling some sort of a
technical assistance function and of undertaking the publication of
investment agreements, if not secret, which he thought would serve
a useful purpose. However, the Administrative Council would have
to decide these matters. In so far as the financial aspects were
concerned he thought it would be more advisable to discuss them in
the context of Article 17.
Mr. ONG(Malaysia) stated that the scope of the second phrase
of Article 1(2) might be restricted by inserting the words "to that
end" at the beginning.
Mr. BROCHES(Chairman) said that this suggestion could be
examined by the Drafting Sub-Committee, but added that he had some
doubts as to the usefulness of this expression in view of the very
narrow scope of the first phrase of Article 1(2).
Mr. FUMES(El Salvador) thought it would not be necessary to
specify in this Article the ancillary activities, and that their
determination should be left to the Administrative Council.
Mr. CUNHA RIBEIRO(Brazil) indicated that the reference to ,
"research" in Paragraph (2) was satisfactory.
Mr. BROCHES(Chairman) stated that those delegates who had
not arrived yet would be given an opportunity to give their comments
on Article 1 the next morning.
Article 2
Mr. BROCHES(Chairman), before calling on the speakers, indicated
that Pakistan, which was not yet represented at the meeting, had in its
written commentsusuggested the deletion of the second sentence of
Paragraph 2. He assumed that there was no objection to the provision
but mentioned that Pakistan thought it unnecessary since the Center would
always be free to make such arrangements.
Mr. HEMMERS(Sweden) thought that Article 2(2) which is a new
provision and Articles 65-66 are somewhat overlapping.

Mr. PINTO(Deputy Secretary) explained that the intention of
Article 2(2) was to empower the Administrative Council to make permanent
arrangements for the conduct of proceedings at particular institutions
under the conditions laid down in Article VII.
Mr. BROCHES(Chairman) added that the new provision of Article
2(2) was added to remove the impression, expressed at some of the
regional meetings, that all proceedings would have to be held at the
seat of the Bank. He agreed that improvements could be discussed.
Mr. OUMA (Uganda) suggested a modification of Paragraph (2) to
enable7M—liTingements referred to therein to be made not only with
public international institutions, which might not exist in certain
countries, but also with domestic institutions, private or public.

Mr. van SANTEN(Netherlands) considered Article 2(2) very
u See Doc. 45
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-8useful in view of the fact that some countries might prefer proceedings
to be held at a venue other than the seat of the Center. He then
requested a clarification on the role of the Center Where proceedings
were held outside its peat. He also thought the Convention omitted
mentioning the fUnctions of the Secretary General beyond registration
and thought this might be elaborated as the Secretary General should
provide assistance as a secretary to the tribunals in cases of arbitration
and conciliation. This observation would certainly apply to proceedings
which were held at the Permanent Court of Arbitration in which case the
Secretary-General of that Court should act as Secretary to those proceedings. For this reason he thought it advisable to delete the words
"offices" and "administrative" from the second sentence of Article 2(2)
so as not to narrow down the type of services which might be made available to parties who chose to submit disputes to other institutions
through the Center.
Mr. BROCHES (Chairman) replied that the question of secretarial
services was to be covered by the rules which were to be adopted by
the Administrative Council pursuant to Article 6. In the case of
cooperation with other institutions it would depend on the arrangements made. They could merely cover physical facilities or procedural
ones also. The language incidently corresponds to that of the Hague
Convention of 1907"which authorizes the Permanent Court to place "its
offices and staff" at the disposal of the Contracting Parties.
The meeting adjourned at 1.30 p.m.
'13 Hague Convention for the Pacific Settlement of International Disputes of 1907

SID/LC/7 (November 24, 1964)

PROPOSAL OF MR. RATSIRAHONAEL(nlagamapublic)
Article 1 (1). The purpose of the Center is to provide the parties to
an investment dispute with facilities for conciliation or arbitration of
such a dispute in accordance with the provisions of this Convention.
[The rest o the paragraph is unchanged.]
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SID/LC/SR/2 (December 17, 1964)
Summary Proceedings of the Legal Committee Meeting, November 24, Morning'

The Legal Committee reconvened at 10:35 a.m.
Article 2
Mr. BIGAY (Central African Republic) suggested the creation
of regional seats of the Center and the amendment of Article 2(1) to
attain this aim. The jurisdiction of the regional seats would be
compulsory unless otherwise agreed by the parties. Replying to a
question by the Chairman Mr. BIGAY explained that in determining the
location of proceedings tee iaTiphic location of the State which
was party to the dispute, and not of the investor, would control the
question of venue.
Mr. LOKUR (India) questioned whether Article 2(2) was necessary
in view777770was stated in chapter VII of the Convention. At any
rate in his view all matters concerning the place of the proceedings
should be dealt with in that chapter. He then suggested the deletion
of any reference to specific or specific types of institutions referred
to in the second sentence of Article 2(2). He would then leave a general empowering provision stating that where proceedings were held at
a place other than the seat of the Center, the Center would make the
necessary arrangements.
Mr. KPOGNON (Dahomey) requested that the Drafting Sub-Committee
be appointed as soon as possible. With respect to the drafting of
this Article, he suggested that paragraph (1) read as follows: "The
seat of the Center is that of the International Bank for Reconstruction and Development. The Center shall make all arrangements with
the Bank for the use of its offices and administrative services."
In the third sentence, the word "lieu" should be substituted for the
word "endroit" in the French version. The last part of this sentence
should read "by a majority of two thirds of its members"; and in paragraph (2) the word "4" should be substituted for "dans" after the
expression "de conciliation et d'arbitrage" in the French version.
Mr. BROCHES (Chairman) then read the names of the members of
the Drafting Sub-Committee: Messrs. Belin (USA), Burrows (UK),
Kpognon (Dahomey), Lokur (India), Malaplate (France), Mantzoulinos
(Greece), Melchor (Spain), Perez (Ecuador) and Pinto (Guatemala).
Mr. LARA (Costa Rica) suggested that the second sentence of
paragraph (1) of this Article be deleted because it covers administrative and not institutional arrangements. Since these administrative arrangements are of a temporary nature they should not be included in the organic law of the Center. He suggested that the
following be added to Article 6: "the Center is empowered to take
all administrative measures which might be necessary for the good
functioning of this institution."
Mr. BERTRAM(Germany) suggested that the discussion about
the moving of the seat of the Center in the last sentence of paragraph (1) be postponed until Article 69 concerning amendments of
the Convention is discussed. With respect to the last sentence of
paragraph (2), he thought that the reference to "public" interna1 This summary record was sent to the members for clearance in provisional form and reflects their comments. The articles discussed, unless otherwise
indicated, refer to the Draft Convention of September 11, 1964, Doc. 43
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-2tional institutions was too restrictive, since there were other
institutions of recognized authority dealing with arbitration,
like the International Chamber of Commerce, which are non-governmental.
Therefore, he proposed that the word "appropriate" be substituted for
the word "public."

Mr. BOMANI(Tanzania) suggested that the word "may" be used
instead of "shall" in the second sentence of Article 2(1). As to
the second sentence of Article 2(2) he proposed deletion of the specific mention of the Permanent Court of Arbitration as well as the
deletion of the word "public" preceding international institutions.
Mr. ROUHANI (Iran) proposed that Article 1(2) be amended and
Council's authorization refer to the Secrethat the
tariat rather than to the Center itself since the Council was an
organ of the Center, and a part could hardly authorize the operation
of the whole.
Mr. BROCHES (Chairman) suggested that drafting comments henceforth be made directly to the Drafting Sub-Committee which had been
established usingMr. CANCIOas the channel of communication. He
then requested a show of hands on the proposal to change the name of
the Center which showed a majority in favor of having the name as it
now was. He then proposed to refer the first sentence of Article 1(2)
to the Drafting Sub-Committee to consider the various drafting suggestions which were made.

Mr. MEICHOR(Spain) suggested that in connection with the name
of the Center, a better word be substituted for the word "dispute"
in the Spanish version.
Mr. PINTO(Guatemala) agreed with the Delegates who at the
previous meeting had suggested that the ancillary activities referred
to in Article 1(2) be limited. The Center should not be empowered to
investigate or do research in any subject it wishes to. He proposed
that this provision be modified accordingly or that it be deleted
altogether, since there are other organizations that could undertake
this kind of research.
Mr. BROCHES(Chairman) summarized the discussion and stated
that no question of substance had been raised with respect to the
first sentence of Article 1, paragraph (2). This provision could
therefore be transmitted to the Drafting Sub-Committee.2 With respect
to the second sentence of this paragraph, however, several comments
of substance had been made and it would be advisable to have it
examined by a working group. This working group, which would consist of the delegates from Liberia, Guatemala, India, Japan, Lebanon,
Spain, Portugal, Australia, Germany and Brazil would meet that afternoon at 3 p.m. in Room 647.3
With respect to Article 2, Mr. BROCHESasked Mr. LARA (Costa
Rica) to explain whether he thought that his suggestiaiEraelete the
second sentence of paragraph (1) and to have this question included
in Article 6 should be dealt with by the Drafting Sub-Committee, or
be considered as a point of substance.

Mr. LARA(Costa Rica) said that he thought it more prudent
to consider this as a point of substance, and suggested that the
Chairman request a show of hands in this respect. The majority
2For

its report see Docs. 69 and 70
Report Working Group I, Doc. 51

3 See
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- 3 agreed with Mr. LARA'ssuggestion to delete the second sentence of
Article 2, paragraph 1, and to have the substance moved to Article 6.

Mr. MELCHOR(Spain) objected to the proposal to move the sentence dealing with the change of the seat of the Center to Article 6.
Mr. BROCHES(Chairman) decided that the question would be taken up
by the drafting Sub-Committee when it came to deal with Article 6. He then
took up the proposal to defer discussion on the provision relating to
the possibility of removal of the seat of the Center until the question
of amendments (Article 69) had been discussed.
Mr. LOKUR(India) saw no advantage in postponing discussion on
this question until Article 69 had been reviewed,
Mr. BROCHES(Chairman) said that he tended to agree with Mr.
LOKUR. He indicated that in the previous draft there were different
provisions on amendments, making them easier. But in the light of
objections made on constitutional grounds by several participants at
the regional meetings a somewhat different system had been tried
which is patterned in part after the UNESCO charter. He soon intended
to appoint a Working Group on the question of amendments to the Convention. The removal of the seat, which he still did not regard as
an amendment, might be a typical example of action that should not
require the formality of an amendment. And other examples might be
found during the discussions. It would be difficult to agree on an
amendment procedure without making clear which provisions could be
changed by a majority vote and which could not, for political or
constitutional reasons. This should be kept in mind while going
through the draft.
Mr. MELCHOR (Spain) stated that on the question of the change
of seat e disagreed withMr. BERTRAM.First, although the change of
seat is a very important fact in the life of a juridical entity, it should
not require an amendment of its charter. Secondly, it was logical after
establishing the domicile of the Center, to indicate the manner of changing
it. And there would be a sufficient safeguard in the requirement of a
two-thirds majority of all the members of the Council. On the other hand,
he agreed with Mr. BERTRAMthat the word "appropriate" be substituted for
the word "public" with reference to international institutions in Article
2 (2).

Mr. BERTRAM(Germany) explained that his suggestion was at this stage
merely one of form, and not of substance, i.e. a matter of.rational arrangement of the subject matters with which the Convention dealt.
brs. VILLGRATTNER (Austria) suggested that as the question of moving the
seat of the ConteirMTone of substance, it ought to be decided by a unanimous
vote rather than a two-thirds majority.
Mr. KPCGNON(Dahomey) suggested that decisions on the question of moving
the seat of the Center require a majority of three-quarters.
Mr. LOKUR(India) suggested that the majority required for moving
the seat of the Center be identical with that required for amendments of
the Convention.
Mr. BROCHES(Chairman) requesting a show of hands announced that there
seemed to be a general consensus on the substance of the last sentence of
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- 14 Article 2 (1) as it now stood, which he therefore suggested be submitted
to the Drafting Sub-Committee. The matter however might be reviewed again
when the question of amendments was taken up. He then requested comments
on the suggestion of having regional sub-seats of the Center and the further
suggestion that disputes submitted to the Center be dealt with at the reginnal
sub-seat in which the State which was party to the dispute was located.
'The meeting then recessed for 15 minutes.7

Mr. ORTIZ(Peru) requested clarification of the meaning of'the second
part of Article 2.
Mr. BROCHES(Chairman) explained that the first sentence of Article 2
referred to the "administrative" seat of the Center. This seat may be moved
by a decision of a large majority of the Administrative Council. The question
of the place of proceedings was an entirely independent one. It was subject
to the agreement of the parties. Failing an agreement between the parties
proceedings would be held at the seat of the Center but as aforesaid the
parties wcre entirely free to choose a different venue, and for this reason
the two questions should be clearly distinguished. Article 2 (1) dealt
exclusively with the seat of the Center.
Mr. BERNARD (Liberia) objected to the creation of regional centers,
since this would mean duplication of work, additional staff and probably
an increase in the financial burden.
Mr. KPOGNON(Dahomey) agreed with the suggestion to create regional
centers and did not believe that this would increase the financial burden
since the World Bank already had offices in various continents, which might
serve as regional centers.
Mr. Van SANTEN (Netherlands) did not favor the proposal on regional
of the Center was to be distinguished from that of
centers because tie
the individual Commissions and Tribunals which could clearly convene anywhere. But the work of the Center should in his opinion remain at one place.

Mr. GHACHEM(Tunisia) did not consider the creation of regional
centers as necessary in view of the provisions of Article 66 and agreed
with the present version of Article 2.
Mr. BROCHES(Chairman) stated that the two issues involved should
be dealt with separately. The first one, concerning the creation of regional
centers and which woof an administrative nature, should be examined now.
The second, which dealt with the location of proceedings, could be examined
later and a provision along the lines suggested by Mr. BIGAY could be inserted
in the Article dealing with location of proceedings. The majority agreed
that Article 2 should not contain references to the creation of regional
centers,
Mr. BIGAY(Central African Republic) agreed that his suggestion to
make the location of proceedings dependent upon the geographical location
of the States involved be discussed when reviewing the Article on location
of proceedings.
Mr. BROCHES (Chairman) wished to know whether there were any more
questicns of substance on Article 2(2) as the discussion on Article 2(1)
was now closed. He thought the first sentence was not controversial and
that the comments made related to drafting. The second sentence, however,
appeared to raise three groups of comments. First, that the sentence was
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- 5 completely redundant. Second, that it unnecessarily duplicated the provisions of Chapter VII and that it should consequently be deleted in
Article 2(2). Third, and that applied whether the provision remained in
Article 2(2) or in Chapter VII, that the word "public" or "international"
or both be omitted or that specific mention of the Permanent Court be
omitted. After requesting a show of hands the Chairman announced that the
majority of delegates appeared to favor the use of broad terms, e.g.,
"any appropriate institution whether public or private" leaving the exact
drafting to be decided by the Sub-Committee. An additional show of hands
indicated that the majority were in favor of retaining the mention of the
Permanent Court in the text.
Mr. DA CUNHA(Brazil) suggested that, irrespective of the creation
of regional centers, the Convention should stipulate that the meetings of
specific arbitration tribunals should take place in countries which were
not directly or indirectly connected with the subject of the dispute.
This would avoid undue interferences.
Mr. BROCHES (Chairman) suggested that this matter be discussed
under C apter VII.

Mr. MALAPLATE(France) suggested that Article 2(2) could refer to
institutions such asthe Permanent Court of Arbitration.
Mr. BROCHES(Chairman) thought that if this were done, after the
words "Permanent Court of Arbitration" it should be said "and any other
appropriate institution", since these might be of a different kind than
the Permanent Court.
Mr. LOKUR (India) suggested that there should be omitted from the
second me
sen Article 2(2) the statement "with the Permanent Court
of Arbitration and other public international institutions."
Mr. BROCHES (Chairman) indicated that if this were done, it might
be necessary to give illustrations of the type of arrangements contemplated
in the comment which will accompany the draft Convention. Mr. BROCHES
then requested a show of hands on whether the suggested deletion would be
acceptable and the response was negative.

Mr. O'DONOVAN(Australia) requested the canvassing of views on the
qualification of the words "services and facilities" which he favored, but
which some delegates wished broadened, since it might prove to be a matter of
substance.
Mr. BROCHES(Chairman) explained that the type of facilities would
generally depend on the institution which would be requested to assist in
the conduct of proceedings. He did not consider the question as one of
substance but he would invite the special attention of the Drafting SubCammittee'to this point, and if they discovered that a question of substance
did after all arise they would send it back to the plenary meeting.
Mr. O'DMOVAN(Australia) agreed with the Chairman's proposal provided the Sub-Committee directed their attention to the similar wording
in sub-paragraph (1) as well as sub-paragraph (2).
Mr. van SANTEN(Netherlands) requested that the interpretive comments
accompanying the final text of the Convention clearly indicate that where
proceedings were held at the headquarters of another institution it could be
asked to provide Secretarial functions also.
4

For its report see Doc. 69
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7
Article 3

Mr. BROCHES(Chairman) had some doubts about the necessity of thisArticle and about the reference to the Panels, but since in his opinion no
question of policy was involved, he suggested that the matter be dealt with
by the Drafting Sub-Committee.
Mr. LOKUR(India) suggested that provision be made for the creation
of an Executive Committee to be in charge of the day-to-day business of the
Center: Such Executive Committee would perform such functions as the
Administrative Council might delegate to it.
Mr. LARA(Costa Rica) suggested that, as a matter of drafting, the
present or the imperative tense rather than the future be used in the
Convention. He added that since Panels cannot be considered as organs,
he would suggest that the provision read along the following lines: "The
Center is composed of an Administrative Council, a Secretariat, and a
service of Conciliators and Arbitrators, according to lists to be presented
separately to that end."
Mr. BROCHES(Chairman) suggested that Mr. LOKUR'scomment be
examined when discussing Article L, and that the provision of Article 3
be referred to the Drafting Sub-Committee: The Drafting Sub-Committee
should take particular note of Mr. LARA'sspecific suggestion concerning
the organs of the Center.
Article

Li

Mr. BERNARD(Liberia) declared that he had no objection to the creation
of an Executive Committee and that Article L(1) and 14(2) were acceptable to
him both in substance and in form.
Mr. van SANTEN(Netherlands) preferred to defer discussion on the
creation of an Executive Committee until Article 6 was discussed and the
functions of the Council were more clearly defined.
Mr. BROCHES(Chairman) agreed with the delegate of the Netherlands
that it would be preferable to defer discussion on this matter until such
time as Articles h, 5, 6 and possibly also 7 were discussed. He then
invited comments on the suggestion made by Pakistan'to restrict membership
of the Administrative Council to members of the Bank.

Mr. LARA (Costa Rica) suggested that the words "Council shall be
composed" in Article 14(1) be changed to "Council is composed." He also
suggested that the second sentence of said Paragraph (1) be modified to
read: "No alternate representative shall be able to vote or act in that
capacity unless there is a case of absence or incapacity to act of
the representative."
Mr. FUNES (El Salvador) stated that, concerning Article 4(1), the
Administrative Council tiros composed of one representative of each State, and
that therefore ittas not correct to use the second sentence of this paragraph
(1). He would prefer that said second sentence state in a more affirmative
manner that the alternate representative would be able to act and vote in
the case of absence or incapacity of the representative.

Mr. KPOGNON(Dahomey) suggested that the name of the Administrative
Council be changed since this body would deal with matters of policy also.
He would accept the proposal to create an Executive Council provided it did
See Doc. 52
For its report see Docs. 69 and 70; cf. Austrian Amendment, Doc. 53
'See Doc. 45
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not entail any financial obligations, e.g., its members would not receive
any remuneration. He then considered the word "absence" redundant in the
second sentence of Article h(2). "Inability" in his opinion covered absence
also. Continuing his remarks he requested a clarification of the meaning of
the words "otherwise act as a representative" in that sentence. Finally he
suggested the redrafting of Article h(2) to read: "Unless there is an
explicit designation, the Governor and Alternate Governor of the Bank appointed
by a State which is a party to the Convention, shall be ex officiorepresentative and alternate representative of that State on the Council."

Mr. BROCHES(Chairman) explained that the words "otherwise act" etc.,
referred to matters such as participation in the discussions of the Council,
and that the drafting might be improved to reflect this intention.
Mr. TSAI(China) supported the suggestion of limiting membership of
the Council to members of the Bank. In fact he thought the Convention
should not be open to signature by States which were not members of the Bank.
Mr. MALAPLATE(France) suggested improvements of the text and in
particular the French version which would remove doubts as to the composition
of the Administrative Council and clearly indicate whether the State would be
represented by one or two representatives.
Mr. BROCHES(Chairman) explained the origin of the language adopted
in Article h(1) and h(2) which should certainly be looked into by the
Drafting Sub-Committee.
Mr. van SANTEN(Netherlands) regretted that Pakistan had not stated the
reasons for its suggestions and thought that it would be undesirable to have
member countries participating in the financing of the Center without being
able to participate in the works of the Administrative Council.
Mr. BROCHES(Chairman) said that since Pakistan had not raised the
issue in connection with the problem of membership, he would think that the
suggestion was made as a matter of convenience, under the assumption that
the Council would consist of Governors and Alternate Governors of the Bank.
Mr. van SANTEN(Netherlands) asked whether the observation of
Mr. KPOGNONconcerning the tasks of the Council as to the determination
of the policy of the Center, would be discussed under Article 6.
Mr. BROCHES(Chairman) agreed to this question being discussed
under the residual clause of Article 6, but noted that it was also somewhat
related to the provision of Article 1(2).
Mr. van SANTEN(Netherlands) mentioned that Article 7(h) provided
for voting by mail and that,in this case, the provision on absenteeism
could not apply.
Mr. BROCHES(Chairman) explained the procedure used in the Bank and
expected that if used, the procedure of voting by mail would apply to the
entire Council. He then said that in view of the slow progress of the
meeting, he would propose that a plenary session be held on Wednesday afternoon also. He hoped the discussion on Chapter I would be concluded on
Wednesday morning so that discussion on Chapter II could commence at the
afternoon meeting. He suggested that the Drafting Sub-Committee meet at
9:00 a.m. Wednesday morning.
Mr. MELCHOR(Spain) suggested that, as some delegates would have in
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- 9 leave the meeting soon, the discussion of Chapter II, which was of great
importance, should start in the afternoon of the next day, even if the
discussion of Chapter I was not concluded at that time, so as to allow
them to submit their comments.

Mr. BROCHES(Chairman) agreed and suggested that henceforth remarks'
on drafting and translation be submitted to the Drafting Sub-Committee,
and not to the plenary meeting.
[The meeting adjourned at 1:30 p.m.]
• See Doc. 54
9 For its report see Docs. 69 and 70

SID/SC/D/1 (November 24, 1964)

WORKING GROUP I
Chairman: Mr. Melchor de las Heras
Report on Article 1(2), second sentence.
1.
At the request of the Legal Committee the second sentence of
Article 1(2) was considered on November 214, 19614 by a Working Group
consisting of Mr. Melchor de las Heras (Spain) (Chairman), Messrs.
Bernard (Liberia), Bertram (Germany), Cunha Ribeiro (Brazil), Himadeh
(Lebanon), Lokur (India), O'Donovan (Australia), Pinto (Guatemala),
Ratsirahonana (Malagasy Republic), Sapateiro (Portugal), Ukawa (Japan).
2.
With the exception of the delegates of Lebanon and Liberia, the
Working Group felt that this provision as drafted at present was unsatisfactory and would be unacceptable to the majority of states. It lacked
precision and seemed to give the Center new functions, such as research
and the collection and dissemination of information, which were not in
fact ancillary to its main purpose of providing facilities for the settlement of investment disputes, and would, in addition, involve considerable
expense. Moreover, constitutionally states would be reluctant to accept
a Convention which imposed obligation not precisely spelled out therein and
capable of being broadened merely by the vote of a qualified majority of
the principal organ of the entity created.
Two proposals were made by way of compromise. The delegate of Japan
3.
said he might be able to support the provision if "ancillary activities"
were precisely defined as relating solely to the settlement of investment
disputes. The delegate of Lebanon proposed that the Center might be permitted
to undertake ancillary activities only with the unanimous approval of the
Administrative Council.
It was the conclusion of the majority of the Working Group that,
14.
for the reasons stated, the second sentence of Article 1(2) should be
deleted. In supporting this conclusion the delegate of Guatemala pointed
out that even if the Convention did not confer on the Center any specific
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power to undertake "ancillary activities", it might well give advice and
-supply information, as did the secretariat of the ICJ and some provision on
the matter might be included in its internal regulations.
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SID/LC/17 (November 27, 1964)
Proposals of Mr. B. N. Lokur (India) to Legal Committee

1. Article 3
After the words "an Administrative Council", add the words
", an Executive Committee".
2, New Provision
After Article 7, add a new Title as follows:
" Title 2A
The Executive Committee
Article 8A

(1)The Executive Directors of the Bank shall be ex officio
members of the Executive Committee.
(2)The President of the Bank shall be the ex officio
Chairman of the Executive Committee but shall have no vote.
During the President's absence or inability to act and during
any vacancy in the office of the President of the Bank, the
person for the time being acting as President of the Bank shall
act as Chairman of the Executive Committee.
Article 8B

In addition to the powers and functions vested in it by other
provisions of this Convention, the Executive Committee shall
(a)
have general control and supervision over the activities
of the Centre;
(b)
deal with urgent matters relating to the activities of
the Centre; and
(c)
deal with such other administrative matters as maybe
referred to it by the Secretary-General or as maybe
directed by the Administrative Council.
Article 8C

(1) The Executive Committee shall meet at least once a month,
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(2)
Each member of the Executive Committee shall have one
vote and all matters before the Executive Committee shall
be decided by a majority of the votes cast.
(3)
A quorum for any meeting of the Executive Committee
shall be a majority of its members.
Article 8D
The Chairman and members of the Executive Committee shall serve
as such without remuneration."
3. Article 10(1)
Omit the words "and Deputy Secretaries-General" and make
consequential amendments.
4. New Provision
After Article 10(1), add the following paragraph:
" (1A) The Deputy Secretaries-General shall be elected by
the Executive Committee by a majority of not less than
two-thirds of its members upon nominations made by the
Chairman."
5. Articles 31(3) and 40(2)
At the beginning of Article 31(3) and Article 40(2), add the
following:
" If the Executive Committee is prima facie satisfied that the
dispute is within the jurisdiction of the Centre,"
6. Articles 63 and 64
For the words "Administrative Council", substitute the words
"Executive Committee".
7. The arrangements to be made with the Bank, the Permanent Court of
Arbitration and other institutions for the use of their offices and
their administrative services and facilities should be with the
approval of the Executive Committee.
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SID/LC/25 (December 1, 1964)

Amendment to Article 3 of texts prepared by the Drafting Sub-Committee (SID/LC/19) 1submitted to
the Legal Committee by Mrs. Villgrattner (Austria)

"Article 3
The organs of the Centre shall be the Administrative Council
and the Secretary General;the Centre shall also have a Secretariat

and maintain a Panel of Conciliators and a Panel of ArbitratOrs." .
Not reproduced, see Doc. 69
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SID/LC/11 (November 25, 1964)
Comments by Mr. da Cunha (Brazil) to Legal Committee

Commentsand Suggestions on Article 4
Notwithstanding the link between the Bank and the Center, which
to some extent is easy to understand, in organizing the Center we should
not lose sight of the fact that it is a tribunal; that is, an organ having
as one of the basic reasons for its existence the security and independence
of its members.
In view of the foregoing, we suggest that Article 4 be drafted to
read as follows:
"The Administrative Council shall be composed of one representative
and one alternate representative, freely elected by each Contracting State.
The alternate representative will be able to act and vote only in the case
of absence or incapacity of the representative".
Also, it is suggested that paragraph (2) of the same Article be
deleted. We feel it would be desirable to avoid too close a link between
the Bank and the Center concerning the decision-making organs of the
Center.
Furthermore, once the rule contained in the aforementioned paragraph
is established, and the proposal that the Governor of the Bank be designated
ex-officioas the representative of his State on the Administrative Council
of the Center, except of course in the possible case of a different designation, we believe that the governments of the Contracting States would
find their freedom of action hampered by the natural inhibition that could
arise should it be desirable to appoint a person other than the Governor
of the Bank already appointed. In fact, the appointment of a third person
could appear to indicate distrust in the Governor, which could place him
in an embarrasing situation.
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SID/LC/SR/3 (December 17, 1964)
Summary Proceedings of the Legal Committee Meeting, November 25, Morning'

The Legal Committee reconvened at 10:37 a.m.

Mr. BROCHES (Chairman) announced that Hr. BURRONS of the U.K. had been
asked to chair the Drafting alb-Committee. He then reported that the special
working group had decided to omit the second se.atence of paragraph (2) c:
Article 1 :rcm the text of the Convention.
Article

5

Mr. BROCHES (Chairman) suggested that the words "absence or inability
to act" in this Article should be dealt with by the Drafting Sub-Committee
in a manner similar to the manner they would treat this term in other parts
of the Convention.
Mr. LARA (Costa Rica) suggested that the no voting provision be qualified
to take into account circumstances where the Chairman's vote was called for
as, e.g., in Article 61.
Mr. BROCHES (Chairman) replied that Article 5 dealt exclusively with the
Administrative Council and with the role of the Chairman in that organ whereas
Ixticle 61, and other Lrticleo, imposed certain upc.cific tasks on the Chairman.
In his opinion there was no inconsistency between Article 5 and Article 61.
Mr. LOKUR (India) suggested that the Chairman be elected by the Council
inter alia because the President of the Bank might find it difficult to attend
the Council's meetings if the seat were at some future date to be transferred
from the headquarters of the Bank.
Mr. BROCHES (Chairman) did not see any particular difficulties insofar
as attendance in meetings was concerned. He thought it desirable for the
President to act as Chairman of the Council so that he might perform
his functions under the Convention in this latter capacity.
Mr. KPOGNON (Dallomey) supported the text which gave the Chairman no
voting rights and welcomed the proposal to amalgamate the office of Chairman
with that of President of the Bank.
Mr. LARA (Costa Rica) reiterated that in his views there was a conflict
between Article 5 which denied the Chairman the right of vote and Article 61
which empowered him to make certain decisions.
Mr. BROCHES (Chairman) suggested that the Drafting Sub-Committee see
whether they could clarify the provision further to avoid any impression of
inconsistency.
Mr. GHACHEM (Tunisia) wished to know whether there would be any incompatibility between membership on the Council and membership on one of
the Panels? He did not think such an incompatibility should exist.

Hr. BROCHES(Chairman) after ascertaining the sense of the meeting
with regard to incompatibility announced that there did not appear to be
any objection to the provisions as they now stood.
Hr. LOKUR(India) asked whether the Chairman should not have a right
I This summary record was sent to the members for clearance in provisional form and reflects their comments. The articles discussed, unless otherwise
indicated, refer to the Draft Convention of September 11, 1964, Doc. 43
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of vote in the case of tie?

Mr. BROCHES (Chairman) thought it advisable to leave this matter
as it stood. Most of the decisions required a two-thirds majority and
there might be some misapprehension on this matter in•view of the Chairman
being the President of the Bank.
Article 6 (1)
Mr. BROCHES(Chairman) referred the delegates to the last part of
document SIDAC/42 which contained the type of rules which the Administrative
Council might possibly consider and on which he would welcome general
comments. The text required that these rules be adopted by a simple
majority only.
Hr. FUNES (El Salvador) asked if the various rules referred to in
Article 6 would be submitted to the Contracting States for ratification and
the States would have an opportunity to discuss them prior to the adoption
by the Council. The rules of procedure would constitute a system of law
as important as substantive law. He thought it difficult for States to
ratify a Convention that empowers the Administrative Council to adopt
such rules, unless the rules have been previously a?nroved by the States.
iir *BROCHES (Chairman) thought this question was inspired by
.i .rt:Icl u 0
and not 6 (i) which merely concerned the internal administration of the Center. Those rules would be binding by the mere fact
of their adoption by the Council. The same was not true of subparagraph
(iii) which postulated that the procedural rules would not be obligatory.
They were model rules which the parties were free to adopt or not.

Mr. BERTRAM (Germany) pointed out that the first sentence of Article
19 of the draft Administrative Rules, implied that the Administrative
Council has the power to approve "schedules of charges". This was
important enough to necessitate a two-thirds majority for the approval of
such schedules.
Mr. VAN SANTEN (Netherlands) suggested that the limitations of the
powers of the Council be more precisely indicated by adding the words
"and in accordance with" the Convention, in the opening sentence of
Article 6.
Mr. BROCHES (Chairman) suggested that the Drafting Sub-Committee
take ragOTITgpoint and then asked Mr. BERTRAMto indicate whether in
his opinion all rules under subparagraph (i) should be adopted by a twothirds majority or only the approval of the schedules of charges.

Mr. BERTRAM(Germany) said that he had in mind only the approval
of the schedules of charges.
Mr. SAPATEIRO(Portugal) suggested that the matters contemplated under
subparagraphs (ir and (ii) be subject to a two-thirds majority since the
decisions involved were important and might clash with the provisions of the
Convention. On the other hand he did not consider the insertion of the
expression "and in accordance with" as necessary since the limitations were
already included in subparagraphs (i), (ii) and (iii).
Hr. MOMS(Chairman) summarizing the discussion on subparagraph (i)
mentioned that two suggestions had been made, one requiring a tuo-thirds
majority for fixing the table of charges and the other to extend the two2 Of

November 23, 1964, entitled "Draft Rules for Proposed Centre", not reproduced because of interest only for the history of the Regulations and
Rules of the Centre (ICSID/4)
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-3thirds majority to the adoption of all the rules and regulations covered by
subparagraph (1). He added that he saw no objection to the extension en-visaged in the second suggestion and requested a show of hands. The majority
of the Committee agreed with the second suggestion and the Drafting SubCommittee was asked to take note of it.
Ni'. BROCHES (Chairman) moving to subparagraph (ii) mentioned the
suggestion to increase the required majority to two-thirds.
Mr. ROSEME (Israel) suggested the separation of subparagraph (ii) and
(iii) from the other provisions of Article 6 as they dealt with the question
of proceedings and were to be distinguished from the general administrative
powers of the Council.
hr. MOUES (Chairman) proposed that the question cf whether this Article
was to be broken down into two distinct groups be examined by the Drafting
Sub-Committee. He took it that there was no objection to making a requirement
in subparagraph (ii) of a two-thirds majority.
lir. ORTIZ (Peru) proposed that subparagraphs (ii) and (iii) be dealt
with in the cont,e::t of Chapter IV of the Convention (Articles 45 and 46)
concerning the powers of the Tribunals and the law to be applied by them.
Mr. BROCHES (Chairman) explained that this might be looked into by
the Drafting Sub-Committee. The reason these provisions appeared in Article 6
was not only because they were to be adopted by the Council but also because
in this way there would be no need to repeat the same provisions with respect
to Conciliation as well! as Arbitration.
Hr. HELLNERS (Sweden) suggested that subparagraph (ii) and (iii) be
melsccl into one.
Mr. BROCHES (Chairman) saw a noticeable difference between the subject
matter of paragraph (ii) and (iii). The one - on the procedure governing
the institution of proceedings - was not left to the free will of the parties,
the other was. For this reason it was desirable to give them a separate
identification.
Mr. PEREZ (Ecuador) did not think the Drafting Sub-Committee was
competent to determine whether paragraphs (ii) and (iii) should be dealt
with in conjunction with Articles 45 and 46 because the question involved
the powers of the Adkinistrative Council and consequently requested the
chair to make a ruling on this suggestion.
Mr. ROSENNE(Israel) considered that in view of what was said in
Article 47 the rules of procedure actually had a binding force of some
kind. In that case there was some force to the suggestion that subparagraphs (ii) and (iii) be amalgamated into one, because the difference
between the procedure for introducing proceedings and the rules governing
the proceedings themselves was not great.
Mr. MELCHOR (Spain) said that Articles 45 and 46 were not related to
Article77GITArticle 47 was so related. The apprehension concerning the
Administrative Council approving rules of procedure should be satisfied
by increasing the majority to two-thirds. Article 6 should also deal with
the matter of the arrangements the Center would make for the use of the
Bankts facilities which was now dealt with in Article 2.
hr. LOPEZ (Panama) thought Article 47 did not specify which were the
693

rules of procedure that the Tribunal would follow in case there was no
agreement to the contrary between the parties, and therefore suggested
that the parties be provided with a set of model rules or that the Tribunal
be specifically empowered to establish the rules.

Mr. BROCHES(Chairman) thought there was a misunderstanding because
the Arbitration Rules referred to in Article 47 were those mentioned in
Article 6, namely the rules which would be adopted by the Administrative
Council.
Mr. LARA (Costa Rica) agreed that Article 6 was clear and contemplated
(a) rules for institution of proceedings and (b) rules for the conduct of
the proceedings. These latter rules apply only if the parties so agree.
If they did not agree they would formulate the rules of conduct.
[ The meeting recessed from 11:45 to 12:00.]

The Meeting reconvened at 12 Noon
Mr. PEREZ(Ecuador) wished to clarify his previous remarks. In
discussing paragraphs (ii) and (iii), Mr. ORTIZhad suggested that the
powers referred to therein, of adopting procedural rules, be removed and
be included in Title 3 of Chapter IV, among the powers and functions of
the Arbitral Tribunal. He thought this would imply a restriction of the
powers of the Administrative Council and that therefore it was a matter
of substance to be decided by the meeting and not by the Drafting SubCommittee.

11
....r.siza(Ptru) made a distinction between procedural and administrative matters. Concerning the former, he thought it more advisable to entrust them to the Panels or to the specific Conciliation Commissions or Arbitral Tribunals. As the members of the Administrative Council would not be
necessarily lawyers, they might not be the best qualified to adopt procedural
rules.
Mr. BROCHES(Chairman) as:Lea for comrsnts on the alternative to tha pro"ision in Article 6, being that the adoption of (oncilietion and Arbitration
rules should be le:t to the specific Commission or Tribunal or to the Panels,
rather than to the Administrative Council.
Hr. O'DONOVAN(Australia) disagreed with the suggestions of Messrs.
ORTIZ and LOPEZ. Be thought that to make it necessary to insert in the Con')e adopted by the Tribunal
sent Clause the draft of rules of procedure
would introduce unnecessary complexity. He also noted, in connection with
Mr. ORTIZ'sremarks, that the members of the Tribunal would not necessarily
be jurists.
Mr. BERTRAM(Germany) thought that it would be difficult to have the
Panels adopt the rules of procedure in view of the large number of members.
He therefore submitted the possibility of having the Administrative Council
adopt the rules of procedure with the advice of legal experts.
Er. VAN SANTEN (Netherlands) was of the opinion of retaining paragraph (iii) as it was,because it constituted a balanced whole with Article
47. The parties would still have complete freedom to adopt the procedural
rules if they preferred.Hedid not think that paragraphs (ii) and (iii) of
Article 6 should be unified. Paragraph (iii) dealt with the rules referred
to in Article 47, which could be changed by the parties. The rules referred
to in paragraph (ii) however, were a substantive part of this Convention.
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-5They governed the institution of proceedings and were important for the application of Chapter IV.

Mr. malcrs(Sweden) stated that it was the practice of international
bodies dealing with arbitration to have rules of procedure, which the parties
to a dispute can modify. Be thought that there was no reason to depart
from this practice in this Convention, and that these rules could well be
adopted by the Council. However, he still thought that paragraphs (ii) and
(iii) could be merged, to avoid having too many administrative and procedural
regulations.
Mr. SAPATEIRO(Portugal) stated that paragraph (iii) should be retained
as it was. The procedural rules would in fact be drafted by the staff of the
Center, who would be fully qualified, and submitted to the Administrative
Council for approval. Members of the Council could also consult legal experts
in their countries. Therefore, the fear that the Council would not be qualified to adopt these rules was not well-founded. He was of the opinion that
paragraphs (ii) and (iii) should be kept separate, since it was not conceivable that the rules adopted under (ii) be questioned by the parties to a
dispute.
,

Mr. MELCHOR(Spain) pointed out that subparagraph (ii) referred to rules
to be applied before the Tribune] was constituted while subparagraph (iii)
refers to the procedural rules which the Tribunal mad apply and that consequently these two provisions should be kept separate. He also pointed
out that with respect to procedural rules, the parties had the possibility
of modifying them by agreement. In no case should tribunals have to waste
time with the preparation of procedural rules and consequently these rules
should be either drafted by this meeting, which uesimpossible, or by the
Administrative Council, which should then be empowered thereto. In this
connection he mentioned that entities such as the International Court of
Justice and the International Chamber of Commerce also have similar regulations which were obviously adopted by administrative organs.

Mr. LOPEZ(Panama) repeated that he was concerned by the fact that
the Administrative Council, as envisaged under this Convention, would not
be qualified for undertaking a task as complex as the drafting of the rules
in question and could not be compared to the institutions mentioned by
Mr. MELCHOR.
Mr. BROCHES(Chairman) considering the discussion closed on this point
requested a show of hands to determine whether the responsibility for adopting the rules of procedure should be transferred from the Administrative
Council either to the Panels or to the Conciliation Commissions or Arbitral
Tribunals. The majority of the Committee agreed that the provision of subparagraph (iii) should remain unchanged.
With respect to observations that the proposed rules should be given
proper study before being adopted by the Administrative Council, Mr. BEACHES
said that while this meeting would not be a suitable place for framing recommendations to the future Administrative Council, it might nevertheless
be possible for the delegates to have informal talks to elucidate some
questions on the various rules prepared by the staff. These talks could
be somewhat similar to the regional consultative meetings held on the Convention itself. The Secretariat would see hou these could best be organized.

Mr. HE
RS(Sweden) stated that he did not want to insist any further
on his suggestion to have subparagraphs (ii) and (iii) merged in one single
clause and agreed to leave the matter to the Drafting Sub-Committee.
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Mr. BRCCHES(Chairman) then moved to subparagraph (iv) and stated that
in a way this provision was linked with Article 10.

Mr. KPOGNON(Dahomey) suggested, in connection with Article 10, that
it would be preferable for Deputy Secretaries-General to be elected upon
nomination by the Secretary-General rather than by the Chairman.
Mr. BROCBES(Chairman) suggested to discuss this question when dealing
with Article 10 and, no further comment having been made, proposed to move
to subparagraph (v).
Mr. BERTRAM(Germany) suggested that the budget be approved by a
two-thirds majority as tes.Isualtrthe case in international organizations.
Mr. ROSENNE(Israel) asked what was meant under the term budget.
Mr. BROCIES(Chairman) indicated that it referred to expenditures.
Mr. VAN SANIEN(Netherlands) said that Mr. BERTRAM'ssuggestion that
the budget be approved by a two-thirds majority might create difficulty in
case such majority could not be reached.
Mr. LOA(Costa Rica) mentioned that in his opinion it would be improper to use the term budget if it were to mean expenditures only, and
stated that in any case a matter as delicate as the approval of the budget
should require a two-thirds.majority.
;) agreed that a taro-thirds majority might load to
(Dahone.
=iculties and incidentally sug,:ested that the busiet be adopted rather
than a2prove-7.
Mr. SAPATEIRO(Portugal) indicated that since the Working Group No. I
had recommended the deletion of the provision of Article 1(2) concerning
the ancillary activities of the Center, the problem of the approval of the
budget was no more so important as to require a two-thirds majority. He
also realized that it would be extremely difficult to give in the budget a
statement of the estimated revenues since those would depend on the cases
submitted to the Center.

Mr. BERTRAM(Germany) indicated that since pursuant to Article 17
expenditures of the Center may have to be borne by the Contracting States,
he wished to maintain his suggestion that the budget be approved by a twothirds majority.
Mr. ROSENNE(Israel) asked whether Mr. BERTRAMhad in mind two-thirds
of all members of the Council or only two-thirds of the members present
and voting.
Mr. BERTRAM(Germany) said that he was thinking of two-thirds of the
members present and voting.

Mr. MOUES(Chairman) requested a show of hands with respect to
Mr. BERTRAM'ssuggestion. The majority of the Committee agreed that the
provision of subparagraph (v) should be kept in its present form and that
the budget should be approved by an ordinary majority. Mr. BROCIESthen
asked Mr. BERTRAMwhether he wished that a working group be appointed to
further discuss this matter.
Mr. BERTRAM(Germany) said that he would not consider it necessary,
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provided the discussion could be reopened when dealing with Article 17.

Mr. BROCHES(Chairman) agreed.
Er. NEDI(Ethiopia) asked that the meaning of the word "budget" be
precised in the draft.
Hr. LOKUR(India) and Mr. LARA(Costa Rica) concurred.
Er. BROCNES(Chairman) invited comments on subparagraph (vi).
Er. LOXUR(India) proposed that the word "approve" be substituted by
"consider and adopt".
Mr. BROCHES(Chairman) invited comments on the residual clause of
Article 6 reminding the delegates of the previous suggestion to include in
this Clause some reference to the power of Council to establish the policy
of the Center.
Er. VAN SANTEN(Netherlands) proposed to strike the words "and for the
achievement of its purposes" from the sentence. He thought this deletion
would follow the decision of omitting the second sentence of Article 1(2).
Mr. PINTO(Guatemala) supported Mr. VAN SANTEN'ssuggestion to delete
the words "and for the achievement of its purposes".
Mr. DODOO(Ghana) supported the suggestion of the two previous speakers
because he thought the words were superfluous.
Er. BERNARD(Liberia) supported the views of the Delegate of the
Netherlands.
Er. BROCHES(Chairman) received an affirmative response from the Delegate
of Dahomey that the suggestion of the Delegate of the Netherlands would meet
his proposal.
,

Mrs. VILLGRATTNER(Austria) suggested that in view of the provision
in Article 18 that the Center will have a legal personality, Article 6 include a provision stating that the Center acts through its Administrative
Council.
Mr. BROCHES(Chairman) thought it more appropriate for the Center to
be represented by the Secretary-General acting under the general direction
of the Administrative Council since, in his opinion, the personality of the
Center referred mainly to questions such as acquisition and disposal of
property.
Mrs. VILLGRATTNER(Austria) said she had in mind the question of making
agreements with other international personalities which she therefore considered should be covered by specific provision as to who represents the
Center.

Hr. BROCHES(Chairman) suggested that the matter be taken up by the
Drafting Sub-Committee which might consider broadening Article 6 in the
suggested manner.
Mr. TSAI(China) requested the clarification of the words "other
powers and functions" with which the Council would be vested.
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Mr. BROCNES(Chairman) replying by way of example cited the election
of the Secretary-General. Amendments would be another example.
11r. LOKUR(India) further called attention to Articles 21, 63, 64, 69
as matters which may concern the Administrative Council.
Mr. FUMES(El Salvador) wished to know whether these other "functions"
would require a simple or two-thirds majority.
Hr. BROCHES(Chairman) replying stated that no special majority is
provided for these other acts which would be acts of implementation of the
Convention and should not be regarded as ancillary activities.
Mr. GHACHEM(Tunisia) wondered whether the residual paragraph of
Article 6 should not be deleted since he thought it unnecessary. The least
said the better.

Hr. BROCFIES(Chairman) canvassed the views of the meeting and then
announced that it was in agreement with the provisions of subparagraph (vi)
and the residual paragraph except for the deletion of the words "and for
the achievement of its purposes" which would therefore be removed. He then
suggested that the Drafting Sub-Committee'reconvene at 6:00 p.m.
(The meeting adjourned at 1:37 p.m.]
3 For
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its report see Docs. 69 and 70; cf. Doc. 56

SID/LC/12 (November 25, 1964)
Comments by Mr. da Cunha (Brazil) to Legal Committee

Comments and Suggestions on Article 6 (iii)
I suggest that the following be added to Article 6 (iii):

... observing, whenever possible, the same rules established by the
International Court of Justice for the performance of their duties".
"

The proposal tends to establish a similarity between the methods of
action of the Center and those of the International Court of Justice,
removing from the Administrative Council the discretionary power to subordinate
the conciliators and arbitrators to the procedural rules prescribed by the
Council. The importance of Adjective Law is undoubtable. The conduct of
the proceedings and their order are as important as the provisions of Substantive Law which define the merits of the case.
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SID/LC/SR/4 (December 21, 1964)
Summary Proceedings of the Legal Committee Meeting, November 25, Afternoon'

The Legal Committee reconvened at 3:00 p.m.
Mr. BROCBES (Chairman) informed the meeting that the delegate from
Venezuela has asked for an opportunity to express his ideas on various
points concerning the Convention, before he left on official business.
Mr. ESPINOSA (Venezuela) asked permission to restate what he had said
at the Santiago meeting2 with respect to Venezuela's position. Conciliation
was fully recognized in Venezuela both in public and private law, without
limitation, but arbitration was subject to certain limitations established
by the constitution and laws of the Republic. In Venezuela, a compromissory
clause did not become obligatory unless it had been ratified before the
competent Court and arbitration was not permitted in respect of matters
connected with public policy or good morals. Under the Venezuelan Constitution and laws there was established a definite difference between
treaties, agreements and conventions made by the State with other States
or international entities, and contracts of public interest which the government in its administrative capacity might enter into with private persons.
Disputes concerning the former were subject to means of settlement recognized
in international law or previously agreed to by the parties such as arbitration, but the Constitution reserved the solution of the latter strictly
to the jurisdiction of Venezuela's Courts in accordance with its own laws.
Those constitutional precepts were within the domain of public policy and
could not be derogated from, even with the consent of the parties. Foreign
judgments or arbitral awards could not be enforced in Venezuela if
they were contrary to the public policy of Venezuela. These comments reflected his own views as a lawyer on this matter but he wished to reserve
his Government's complete freedom on the text that the Committee would
formulate.
CHAPTER II - JURISDICTION OF THE CENTER
Mr. BROCBES (Chairman) said that Mr. VANASUNDERA of Ceylon had asked
to make some general remarks on Chaper II (Jurisdiction of the Center)
as a whole.

Mr. ',JANASUNDERA (Ceylon) stressed the importance and significance of
the provisions of Chapter II and was anxious to state in a general way the
views of his Government on the draft Convention. Be wished to mention that
any criticism against the draft Convention was not intended to be destructive.
Be merely wished to bring to the Committee's notice certain features of the
draft which he considered unsatisfactory and capable of being used agaihst
the interests and freedom of the capital-importing States, especially newly
independent States. His delegation had no objections to the settlement of
investment disputes by conciliation but felt that there should not be a
close link between the Bank and the Center. The provisions relating to
arbitration were not acceptable to his delegation in their present form.
In particular the jurisdiction of the Center was not delimited with any
precision. For example, the definition of the word "investment" was not
satisfactory. The term "legal dispute" was intended to be antithetical
to the expression "political dispute", but was still insufficient to exclude disputes of a political or vital nature which no State would submit
I This summary record was sent to the members for clearance in provisional form and reflects their comments. The articles discussed, unless otherwise
indicated, refer to the Draft Convention of September 11, 1964, Doc. 43
2See Doc. 27
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to adjudication by a third party. The jurisdiction of the Center extended
not only to disputes arising out of the investment, but also to disputes
connected with any investment. Such words were capable of the widest
possible meaning, particularly as Article 44 made an arbitral tribunal the
sole judge of its competence. A tribunal appeared to be entrusted with
very wide and indefinite authority over the affairs of a sovereign state,
including competence over additional or counter claims, and the power to
prescribe provisional measures against a sovereign state. The power of
the parties to agree otherwise was of no consequence as no capital-importing
State would be in a position to dictate terms to an investor.
In addition the Convention marked a departure from the principle that
international arbitration is dependent on the continuing consent of the
parties, by creating a form of compulsory or quasi-compulsory arbitral
procedure. No capital-importing State which had accepted the Convention
could refuse consent to arbitration which investors would invariably require and capital would stop flowing to countries that did not accede to
the Convention. In his opinion, it would be in the best interest of the
capital-importing countries to have no Convention at all rather than to
have a Convention in the form of the proposed draft. If, as he thought,
the drafters had only intended to remedy some shortcomings of the law as
it now existed with respect to foreign investments, the draft was too sweeping.
It attempted to put the individual on the same level as the State under
international law as presently constituted, while international law still
required some modification to accommodate the legitimate needs of the newly
independent States.
He also mentioned that the proposed Convention would require legislative action in his country and the political situation did not make
this feasible. He hoped that the Committee would be able to eliminate the
unacceptable features of the draft and formulate a Convention generally
acceptable to capital-importing countries.

Mr. BROCHES(Chairman) suggested that, since Chapter II involved
many problems to be examined, the first round of discussion be concentrated
on specific items, namely paragraph (1) of Article 26 and Article 30. He
then stressed that in the context of this Convention, the term "jurisdiction"
does not mean compulsory jurisdiction, but rather the outer limits within
which use can be made of the facilities provided for by the Center. In other
words, one is here only concerned with a limitation of the scope of the
Convention. Such a limitation is necessary in spite of the fact that the
submission of disputes was subject to the consent of the parties concerned,
since this Convention wasintended to deal, first with a specific field,
namely investments, and second with a particular category of disputes,
namely disputes between Contracting States and nationals of other Contracting States. This explained why eome of %be definitions might lack the
precision which would be quite essential if one dealt WIGD a case of cowpulsory jurisdiction.
Er. TSAI(China) stated that he considered the jurisdiction of the
Center as too broad, in the sense that the definition of the term "investment"
im too imprecise and that the condition of consent was too Weak to exclude
certain undesirable matters from submission to the Center. The Convention
must protect investments from the procedural aspect, but not foreign property
as such. The jurisdiction of the Center should be limited to legal disputes
arising out of investments made pursuant to investment agreements or in
response to investments promotion laws. In addition, the definition of legal
dispute should not imply that the Center might be authorized to ascertain
the existence or non-existence of a fact without determination of a 1e al
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right or obligation. Finally, the condition of consent was too weak since,
when there Wesdoubt as to whether a party has consented to the jurisdiction
of the Center, the question would be decided first by the Secretary-General
and then by the Tribunal itself.
Mr. BROCHES (Chairman) asked whether Mr. TSAI meant that a State, after
having given its consent, would be free to withdraw it subsequently.
Mr. TSAI (China) replied that this should not be the case and that
the State should be bound by its consent, but only within the scope of
such consent. For instance, if an investor were to make an investment in
response to an investment promotion law which did not provide for tax immunities and if the State concerned were to give its consent subject to
the provisions of such investment law, a problem might arise if the investor
wished to submit a subsequent dispute concerning tax immunities to the
jurisdiction of the Center; in such a case, the provisions of the Convention
concerning the determination of the consent would appear weak.
Mr. MANIRAKIZA (Burundi) suggested the deletion of the parenthesis
"or one of its political subdivisions or agencies" from the text of Article
26 (1).
Mr. BROCHES (Chairman) gave the background for including those words
in the draft. Be said it was suggested at the Addis Ababa Meeting because
of the possibility of agreements being concluded with parties which had -an
existence separate from that of the State. Be did not think that omitting
the words would change the substance of the provision because these separate
entities would be acting on behalf of the contracting State.
Mr. ROSENNE(Israel) shared the doubts which were expressed by the
delegates from Ceylon and China with respect to the departures from traditional and accepted practices in the present draft. He accepted the principle stated in Article 26 but said that in view of what was said in Articles
29, 35 and 44 he thought Article 26 was not entirely clear with respect to
the question of the consent of the State to submit certain disputes to conciliation or arbitration. Although the discussion was limited to Article 26
(1) he thought it impossible to disregard Article 26 (2) in this connection.
HS suggested Article 26(2) be omitted entirely. In its plpeele would add the
words "in writing" after the word "consent" in Article 26 (1). Be thought
Article 30 (iii) did not take account of cases of statelessness. He did not
consider the definition of "legal dispute" useful. He thought it was advisable to avoid attempting such a definition. However, if there was a
definition of "dispute" he felt it should run closely to that adopted by the
International Court of Justice as nothing would be gained by changing that
definition or by attempting to add to it.
Mr. BROCHES (Chairman) explaining the text said the intention was not
to define dispute in the larger sense. It was done for the sole purpose of
restricting the jurisdiction of the Center so as to exclude certain issues
which many States wished to preclude from the scope of the Convention. The
exclusion for example would apply to the renegotiation of existing agreements between States and foreign investors.
Mr. MBA (Costa Rica) believed that since arbitration under the auspices
of the Center wasvoluntary, being based on the respective arbitration clause,
the matter of the jurisdiction of the Center did not have the importance
attributed to it by Messrs. WANASUNDERA and TSAI since its scope would be
limited by the provisions of the arbitration clause and these would bind the
Arbitration Tribunal. Be noted that in his country certain matters required
s See Doc. 25
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-4legislative authorization for their submission to arbitration. Concerning
the definition of "legal dispute" in Article 30(ii), he thought that in
conciliation there should not be reference to "law" since this might destroy
its friendly character. He suggested that there be a definition of "dispute"
- deleting the word "legal".

Mr. KPOGNON(Dahomey) shared some of the misgivings of Mr. WANASUNDERA.
Disputes were not always well defined, and most of them had two aspects: one
legal and other political. Therefore, it was necessary to ascertain how these
disputes would be handled by the Center. He did not think that disputes
having said mixed character should be taken away from the jurisdiction of the
Center. The fact that the basis of this jurisdiction is consent should dispel any misgivings on this subject. Be then asked the Chairman whether the
Center could refuse to examine a dispute which the parties themselves described as being of a legal character.
Mr. ROCHES(Chairman) replied that if two parties agreed to submit
a dispute to an arbitral tribunal constituted in accordance with the Convention, the tribunal would probably not of its own motion refuse to take
cognizance of the dispute if the parties did not raise the question of
competence themselves except perhaps in extreme cases, as for instance if
one of the parties were not a Contracting State. If, however, the Tribunal
did refuse to decide the dispute that would be the end of the case.
Mr. BURROWS (United Kingdom) thought that the main provision in
Article7737as that jurisdiction was based upon the consent of the parties.
The parties should not be prevented from making arrangements to submit disputes to the Center, and therefore he would prefer not to confine the jurisdiction of the Center to "legal" disputes. However, if the majority would
prefer to retain the phrase "legal dispute" it would be essential to have
a definition along the lines of Article 30 (ii). Concerning the reference
to "political subdivisions or agencies" in Article 26 (1), he thought that
it really meant parts of a State, since one of the parties to a dispute under
this Convention had to be a State. These political subdivisions and agencies
would be acting on behalf and in the name of the State. He also thought
that there might be disputes as to whether a particular organization was or
not a "political subdivision", and suggested that each State party to the
Convention could deposit a list indicating the bodies regarded by it as
"political subdivisions" for the purposes of this Convention. Finally,
concerning the word "investment" defined in Article 30 (i), he referred to
his Government's written Comment (Doc. SID/LC/5)°where there was pointed out
the difficulty of defining this term. For example, the word "contribution"
used in the text suggested in English a charitable donation. Be also thought
that the time limit in the last part of the definition would exclude large
investments that could be made for less than five years, in construction
projects for example. He thought, therefore, that the most satisfactory
solution would be to delete the definition of "investment".
Mr. OUIIA (Uganda) thought that the phrase "all legal disputes" in
Article 26
was not clear and suggested that there be added to it the
words "provided that such disputes do arise out of an investment contract
or agreement."

[The meeting then recessed for 12 minutes.]

Mr. PINTO(Guatemala) proposed that the reference to "political subdivisions or agencies" in Article 26(1) be deleted. The determination of
4

Doc. 45

702

-5what was understood by these terms might cause disputes. He also proposed
that there be exclnded from the scope of this Convention any investments
which were covered by tLe benefits of an invectiAent ppenotion lair. He
thought that the definition of "investment" in Article 30(i) was too vague
and that an attempt should be made to make it more specific. Concerning the
definition in Article 30(ii), he thought it was better to refer to "legal"
disputes since disputes of any other kind should not reach the Center. However, he suggested the deletion of the second part of that definition ("or
concerning a fact relevant to the determination of a legal right or obligation"), since a fact could not be disputed and would be brought before the
Commission or Tribunal as part of the proof.
Mr. BELIN (USA) expressed his misapprehension with regard to some of
the earner remarks which appeared to indicate a basic disagreement with the
draft Convention. He hoped the meeting would improve the Convention and make
it acceptable to as wide a number of countries as possible without however
trying to introduce fundamental changes into the document. He thought the
addition of the word "instrumentalities" into the parenthetical phrase in
Article 26(1) might be helpful. This might remove doubts as to the meaning
of "a political subdivision". He also had certain doubts as to the word "contribution" appearing in the definition of "investment" in Article 30. He proposed that the word "transfer" might be more meaningful. As to the limitation
of time in the definition of "investment" he thought it might be helpful to
add the words "or as the parties may otherwise agree" at the end of the definition. The most troublesome question in his mind rose in Article 30(iii)(b).
He thought the previous draft which stated that a juridical person controlled
by nationals of another Contracting State would be taken to have the nationality of that State was a far better solution than relying on the consent of
the parties.

Mr. GHACHEM(Tunisia) referring to those delegates who considered it
unnecessary to qualify the jurisdiction of the Center by the various definitions, thought that once the Center was created most investzirs would
insist on including a clause in tneir contracts which would make it manaavoly
to apply to the Center in the event a dispute arose. For that reason,
he thought it essential that the terms on reference of the Center be as accurately defined as possible. In his opinion the definition of "legal" dispute was not superfluous because it would exclude disputes of a political nature from coming before the Center. By way of example he thought this would
prevent the Center from inquiring into an act of expropriation and would limit
an issue brought before the Center to the question of compensation only. However, he suggested that the definition be improved by adding the following
paragraph to the text:
"Legal dispute means any action imposing a debt
on the State or on a national of another Contracting
State which is subject to the jurisdiction of the
Center under this Convention",

Mr. QUILL(New Zealand) supported the suggestion to omit a definition of the term "investment" from the Convention. He thought it might be
possible to obtain a list of the types of investment and the kinds of disputes which might be anticipated for consideration by the Center, and that
this list should accompany the Convention when it was submitted to the governments for ratification. Similarly, he considered the phrase "political subdivisions or agencies" as one which might give rise to certain difficulties
and he therefore suggested that some empirical process be adopted to clarify
the meaning of that phrase.
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-6 Mr,„ O'DONOVAN(Australia) had some doubts whether the phrase "political
subdivisions or agencies" expressed the intention that one party to the dispute would invariably be a Contracting State. He thought that the procedure
suggested by the delegate from the UK for the registration of bodies which
the Contracting State regards as political subdivisions would be a convenient
way of overcoming difficulties which this provision might entail for Federal
States. For his own part, he thought it desirable to include a definition
of "investment". He thought the one in the text was inadequate. He proposed
that it be substituted for something along the following lines:
"Investment means every mode or application of
money which is intended to return interest for profit".

Mr. BROCHES(Chairman) drew the attention of the meeting to the comments submitted by the Malagasy Republic on Articles 26 and 30 which were included in document SIEVLC/5'circulated to the delegates.
Mr. BERTRAM(Germany) thought that from a practical point of view it
would be desirable to have a provision dealing with political subdivisions,
although the definition might be somewhat difficult. It should at least be
provided that the Contracting States expressly recognize the power of these
entities to act on its behalf and even in such a case it might be useful or
even necessary to have the Contracting States be made parties to the proceedings. With respect to the definition of "investment" he mentioned that
some earlier treaties refer to the term "property, rights and interests",, It
would perhaps be possible to find along those very general lines a definition
which might be acceptable to all.
Mr. BROCHES(Chairman) said that it might be useful for further discussions on the question of definitions that some definitions in the possession of the Secretariat be circulated: These definitions had convinced the
draftsmen that they could hardly use them as models since they were always
directed towards particular facts or situations which the parties or governments had in mind while the matter envisaged by this Convention was more fluid.
Mr. MELCHOR(Spain) reminded the Committee that the problem of offering additional guarantees to foreign investors was not a brand new one but had
been the object of many studies and proposals in recent years as countries and
international organizations became aware of the need to ensure the flow of
capital from industrialized countries to developing ones. The proposed Convention would offer the guarantee of an impartial forum consisting of outstanding personalities both to investors in search of security and to host
countries which would be able to receive foreign capital on more favorable
terms.
That States would accept to submit to the rule of law their relationship with nationals of other States and would discuss any difference on a
plane of equality was nothing to be feared as long as the main lines of this
Convention were clearly defined.
He therefore agreed with the delegate of Tunisia that the definitions

in Article 30 be more accurate and specific, because although the jurisdiction
of the Center was entirely voluntary, it was natural to expect that once a few
States had declared in accordance with Article 29 their willingness to submit
to the jurisdiction of the Center certain disputes, their example would be
followed in similar cases that might arise between other States and foreign
investors.
Doc. 45
• See Doc. 101
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-7He would be interested in looking at the several possible definitions
of "investment" which the Chairman had promised to circulate; he was afraid
that economic definitions which certain delegates had suggested could not be
effectively translated into legal terms but agreed that money, capital goods
and other goods required for the industrial development of a country ought to
be included in any definition.
He also thought that the reference to political subdivisions and agencies of a State ought to be deleted from Article 26.
On the definition of "legal dispute" he was in favor of a better definition but could not at the time affer one.

Mr. BROCHES(Chairman) remarked that it was past 5:30 p.m. and the
meeting had to be adjourned until Friday, November 27 at 10:30 a.m. Mr. MELCHOR would be able to complete his statement then.
[The meeting adjourned at 5:37 p.m.]

SID/LC/SR/5 (December 21, 1964)
Summary Proceedings of the Legal Committee Meeting, November 27, Morning 1

The Legal Committee reconvened at 10:35 a.m.

Mr. MELCHOR(Spain) wanted to complete some points he had raised
in the previous meeting. He felt that the provisions of Article 27 (2)
would destroy the principle established in the Convention since the
Convention should not cover disputes between States. He was against the
idea of the subrogation of States to the rights of investors. This would
create a complicated problem about the capacity in which the State would
be acting. Therefore he thought that this paragraph should be deleted.
He then referred to the question of double nationality, stating that the
concept of nationality had to be determined by internal law. It was a
prerogative of the sovereign State to determine who its nationals are.
However, if for any reason a State imposed its nationality on a person in
order to avoid being sued by that person, such granting of nationality
should not be an impediment for that person to seek redress before the
Centre. He then referred to the concept of direct investment, and thought
that only "direct" investors should be permitted to appear before the Centre.
A State should know by whom it can expect to be sued in connection with
specific investments. And the investments to be covered by this Convention
should be those direct investments that facilitate the economic development of the country. The reference to direct investments would have the
advantage of preventing shareholders of a company from suing the foreign
State where the company's investment was made. He did not think it
appropriate to put a time limitation to the investments covered by the
Convention as proposed in Article 30 (1). Passing to another subject,
he believed that there were values in this Convention that should be
defended and that therefore the initiative of the World Bank deserved
to be supported with enthusiasm. If it was admitted that there was a
need for additional international investment, it was logical to expect
This summary record was sent to the members for clearance in provisional form and reflects their comments. The articles discussed, unless otherwise indicated, refer to the Draft Convention of September 11, 1964, Doc. 43
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-2 that the States receiving the investments would give them fair and
equitable treatment, without discrimination. At the same time, the investor
was expected to respect the laws of the host country. He felt that together
with the principle of pacta sunt servandathere existed implicitly the
principle rebus sic stantibus,in the cases where conditions and circumstances since the investment was made had changed completely. He also
thought that the Centre should take up disputes between an investor and
a State even if there was no previous agreement to submit such dispute
to the Centre. He felt it was appropriate to retain paragraph (2) of
Article 26. Finally, he proposed that, in order to expedite the completion
of the work, in the future the meeting discuss whole Chapters and not
separate Articles.

Mr. BROCHES(Chairman) stated that experience showed that taking up
entire Chapters instead of single Articles would not save any time and
would make it harder to frame the issues for discussion. He felt that
this Chapter was the central element of the entire Convention and it was
worth being considered at length. Later Chapters could be discussed more
briefly since no important policy issues were involved.
Mr. LOAM(India) said that as far as his country was concerned
all foreign investors had adequate facilities for settling their disputes.
Umpires or tribunals were appointed by mutual consent or by the Chief
Justice or by the President of the International Chamber of Commerce. In
his Government's opinion, therefore, the Convention was not really necessary.
However, since it was decided to draft a Convention he would try to the
best of his ability to make it as perfect and acceptable as possible. He
thought the Convention should not undermine the sovereignty of States or
question the supremacy of their legislation or jurisdiction. He submitted,
therefore, that disputes covered by the Convention should not include
differences relating to the interpretation of the domestic legislation of
Contracting States nor should they include disputes for the settlement of
which other arrangements are in force. He then said that only "substantial"
investments should come under the regime of the Convention. He thought
they should relate to the total value of the investment rather than to the
duration of it. As to the definition of "nationals of another Contracting
State" he thought it was not, quite adequate. Who would decide whether a
natural person possessed the nationality of a Contracting State? He
thought such a determination should have the assent of the Contracting State.
Insofar as juridical persons were concerned they could not claim or possess
nationality according to Indian law. He would also advocate the omission
of the last sentence of Article 30 (iii) (b). He also thought the question
of double nationality should be dealt with. Insofar as the parenthetical
sentence of Article 26 (1) was concerned he thought the expression relevant
in connection with federal states and suggested the present phrase be
replaced by the following: "The Contracting State or any of its constituent
divisions, such as States or Republics." Finally, he requested clarification of the word "agency" in the parenthetical phrase.
Mrs. HELLNERS(Sweden) speaking on behalf of the five Nordic delegations indicated that he was generally in agreement with the present
structure of Chapter II. In view of the condition of consent, he did
not agree with observations made by some delegates who considered a broad
jurisdiction of the Centre as undesirable. Parties could always exclude
undesirable matters by refusing their consent. Likewise, because of the
condition of consent, there would be no need for complicated definitions.
With respect to the term "investment", the examples circulated by the
Secretariat proved how futile it would be to attempt a definition. Since
the parties would be free to submit their disputes to the Centre, he did
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not think that difficulties would arise in practice and that, should difficulties arise, they should be dealt with by the tribunal. Therefore,
he would prefer that no definition of the term "investment" be provided
for in the Convention. In any case, he thought that the definition
included in the present draft suffered from various defects, being both
too wide (for instance, seems to include portfolio investments) and too
narrow (provides for time limits). Moreover, an embarrassing situation
might arise if the definition were to be different from the one which
might be included in the proposed Convention on Investment Guarantees.
Concerning the definition of the term "legal dispute", he also did not
consider it necessary, but would not object to its introduction provided
it would not become too narrow. The definition provided for in Article
30 (iii) was the most satisfactory although it might still raise some
problems, such as the question of dual nationality. In his opinion,
questions of dual nationality should be decided in each particular case
by the tribunals.

Mr. UKAWA(Japan) indicated that while he was in agreement with the
basic ideas underlying the provisions of Articles 26 and 30, and also
Chapter II, he shared the concerns which had been expressed with respect
to the definitions of the terms "investment" and "legal dispute". In
connection with the definition of the term "investment' prepared by the
Secretariat, he thought that a list of typical types of investment might
be attached to it as an illustration, but not as a limitation. With
respect to Article 26, he agreed that the word "agencies" would create
for Japan difficulties similar to those which had been mentioned in the
case of New Zealand. Finally, he mentioned that while his delegation was
in favor of the jurisdiction of the Centre being as broad as possible,
this might create some difficulties for investors if the recipient country
wished to submit disputes to the jurisdiction of the Centre while such
investors might have the possibility of using existing facilities in their
own countries.
Mr. BIGAY(Central African Republic) mentioned that the definitions
must be precise in order that the States may determine exactly the extent
of their commitment. Ilith respect to Article 26, he suggested that the
words "or in connection with" which were translated in the French version
by the word "indirectement" be deleted since disputes indirectly related
to investments should be excluded. Be thought that the definition of the
words "legal dispute" was of a somewhat specious character and that the
term be defined as meaning "any dispute concerning a right or obligation
arising directly from the implementation of an agreement concerning an
investment". With respect to Article 30 (iii), he mentioned that a dual
national having the nationality of a State in which he invested should
not be allo9ed to submit disputes to the Centre, and therefore suggested
to redraft the beginning of sub-paragraph (a) as follows: "Any natural
person who possess the nationality of a Contracting State, provided
such person does not possess, even as dual nationality, the nationality
of the State party to the dispute,..."
Mr. BROCHES(Chairman) noticed that nearly all the definitions which
had been proposed were in fact definitions of what the delegates concerned
believed their governments would in fact wish to submit to the Centre.
Since the views differed widely, it mould hardly be possible to arrive at
a proper difinition. Therefore, he underlined again the difference to
be made between the scope of the Convention and the scope of consent.
Moreover, definitions should not be patterned too much after precise
circumstances which might not exist in all countries and as an example he
mentioned that a large number of countries do not follow the practice of
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entering into investment agreements.

Mr. SAPATEIRO(Portugal) considered the definition of "investment"
in Article 30 inadequate - both from the economic and the legal angle.
In particular he was disturbed by the word "contribution" which he thought
was too broad. A contribution should be qualified by the recipient of
the contribution or the purpose it was applied to. The term "investment"
in the Convention should only apply to (1) financial operations between
States and nationals of other States, (2) governmental guarantees and (3)
"productive" investments to which the State was not a party. With respect
to the third category, the jurisdiction of the Centre ought to be limited
to disputes concerning actions of the State which affected the relationships established between private parties in the course of the investment.
But actions of the State which expressed its sovereign powers should not
properly be the subject of disputes under the Convention. He agreed with
the comments of the delegate of Tunisia on this problem. He did not think
the Centre should question the fiscal, economic and financial policies of a
Contracting State and, therefore, disputes arising out of investment should
be limited to the question of indemnification of the investor for acts of
the State. But he suggested a further limitation. The implementation of
general legislation existing at the time the investment, or enacted later
but which neither reduced nor suppressed the benefits granted by a State to
foreign investors, should not be questioned by an international Tribunal.
Only where new legislation was introduced which was discriminatory or acts
were performed which denied certain benefits expressly granted to the investor,
should recourse to the Centre be allowed. He suggested that a Working Group
examine his proposals which he summarized as follows. The jurisdiction of
the Centre. should be confined to disputes of a legal characterarising
directlyout of investments which have formed the subject of an agreement
with a State, or have been guaranteed by the State, or have been guaranteed
by the State, or of investments in respect of which the investor asks for
indemnification of the damage caused to him by a particular action of the
State directed at him in particular. Jurisdiction, however, would be limited
insofar as domestic legislation was concerned so as not to impair the
sovereignty of States unless discrimination or annulment or reduction of
benefits expressly granted to the investor were involved. If all these
limitations were included within Article 26 one could dispense with the
definition of investments in Article 30. He agreed that the words "political
subdivisions or agencies" should be deleted from Article 26. He also wished
the words "in connection with" deleted from that Article. With regard to
the definition of "legal dispute" he thought the definition should end after
the word "obligation" as he could not conceive of adjudication merely-limited
to facts.
[ The meeting recessed from 11:45 to 12;00 noon.]

Mr. SAPATEIRO(Portugal) resumed his comments on Sections 26 (1) and 30.
With regard to the problem of nationality he remarked that, in his opinion, the
nationality of the investor should be determined also by reference to the
time of making the investment, He thought a definition along the following
lines "any natural person who does not possess the nationality of the State
party to the dispute" would improve the present text. Insofar as double
nationality of physical persons was concerned he was in full agreement with
the remarks made by the delegate of Spain. He would allow a person possessing
the nationality of a Contracting State (in the case of dual nationality) to
initiate proceedings against it in two cases only, i.e., in the case of specific agreement with the State and in the case of a nationality of convenience.
Mr. KPOGNON(Dahomey) requested that the delegate of Portugal circu708

- 5late his remarks in writing in view of the complexities of the issues involved.

Mr. MINAS(Philippines) stated that his country adopted a negative
attitude towards the proposed Convention in Tokyo'but that that stand, in his opinion, was not irreversible. He found the proposed jurisdiction of
the Centre too broad. He would divide investment disputes into two categories: first those arising from expropriation and second those arising on
account of restrictions being placed on the remittance of profits or repatriation of capital. With regard to expropriation it would be unthinkable for a
State to abdicate its authority to decide whether there were grounds for
expropriation. With regard to transfer of profits and capital these too he
believed were within the competence of the State concerned. The jurisdiction
of the Centre should therefore be carefully qualified with respect to these
two matters.
Mrs. VILLGRATTNER(Austria), after mentioning that her Government
strongly favored the Convention, said that the jurisdiction should be defined
so as to avoid conflicts with other multilateral instruments and to prevent
disputes not contemplated by the Convention from being brought before the
Centre through the mechanism of consent. She further stated that the Convention should also provide for those cases where States might be plaintiffs.
She agreed that it would probably be very difficult to have a precise definition of the term "investment" but she nevertheless thought it desirable for
the Convention to indicate the meaning of this term in order to define which
disputes could be brought before the Centre. A descriptive list might be
suitable. In her opinion public loans or bonds should not be included -but on the other hand, the Convention should cover guarantees given by States
to contracts of investment. She further stated that the words "political
subdivisions" and "agencies" would create difficulties. In particular, she
pointed out that the word "agencies" used in the multilateral instruments of
1953 on the German external debts had been interpreted broadly and she did
not think that this should be the case here. With respect to the definition
of nationality, she referred to the problem of dual nationals and said that
in this connection, disputes between a State and one of his nationals should
in all cases be excluded. This should also apply to juridical persons. With
respect to juridical persons, however, it might be desirable that shareholders
who might possess a different nationality be able to defend their rights
even if the corporation of which they were shareholders was considered a
national of the State party to the dispute. She also thought that a time
limitation should be introduced into the Convention in order to avoid old
disputes from being brought before the Centre.

Mr. BERNARD(Liberia) said that the jurisdiction of the Centre should
be limited to disputes arising out of particular investments. He added
that, in his opinion, the provisions of Article 26 (1) and (2) could be combined. With respect to investment, the definition should be improved and a
better term should be used for the word "contribution". Concerning the term
"legal dispute" he suggested that the definition be modified, that the words
"arising out of an investment" be added after the word "obligation" and that
the last part of the definition ("concerning a fact •••9 be deleted. Finally,
with respect to Article 30 (iii) he suggested that the words "and any juridical person which the parties have agreed mil be deleted.
Hi., WRIGHT(Niger) stressed the need for precise definitions and did
not agree with the observations made earlier by the delegate of Sweden. In
his opinion, the jurisdiction of the Centre should be limited to disputes
between nationals and States and therefore the reference to political subdivisions and agencies should be deleted from Article 26 (1). Consequently
2 See

Doc. 41
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-6the last sentence of Article 26 (2) should also be deleted. He also suggested
that the words "or in connection with" be deleted from Article 26 (1). Since,
in his opinion, the submission of disputes to the Centre should be governed
by clear provisions of investment contracts, he did not consider Article 29
as necessary. With respect to Article 30 (i) he stressed the need for a
precise definition and suggested that the approximate amount of the investments be taken as criterion. Concerning the definition of the term "legal
dispute", he agreed with the suggestion made by the delegate of the Central
African Republic. Finally, turning to paragraph (iii), he suggested the
following definition of the expression "national of another contracting
State": "national of another Contracting State means any natural person who
possesses the nationality of a Contracting State other than that of the State
party to the dispute on the date on which the proceedings are instituted pursuant to this Convention". The final part of subparagraph (b) ("and any
juridical person ...") should be deleted.

Mr. ROUHANI(Iran) stated that his Government welcomed any additions
to the facilities for the settlement of international investment disputes,
provided they did not affect in any way the freedom of the Government to
resort to other means of settlement of disputes. It was clear from the provisions of the Draft that such freedom of choice was not affected. He felt
that it was not imperative to elaborate too much on the definition of the
various terms used. In connection with Article 28, he felt that the Convention should not modify the legal position of States under the existing rules
of international law. The result of the provisions in that Article appeared
to be that if a Contracting State failed to comply with an award, the State
of which the other party was a national could forthwith exercise diplomatic
protection or bring an international claim an behalf of its national. This
seemed to make non-compliance with an award equal to a denial of justice
under international law. He felt that the concept of denial of justice should
not be made any wider than it is under the existing rules of international
law. Finally, he stated that the country which agrees to the investment of
foreign capital with the national of another country should have to deal
only with that national. He did not favor the subrogation of the State for
that national, and even less his substitution by an institution which might
have purchased his claim. He then suggested that the words "as they may
consent" be substituted for the words "have consented" in the last phrase
of Article 26 (1); that paragraph (2) of Article 27 be deleted; that Article
28 be either deleted or changed in the sense he had suggested; and'that the
word "contribution" in Article 30 (i) be deleted.
Mr. BROCHES(Chairman) referred to two objectives of the Convention,
the promotion of foreign investments and the security that once an investor
had obtained the right to address himself to the Centre, that right could in
fact be exercised. There was then the question of what, in a given situation, a country considered a suitable subject for arbitration and conciliation or what it might)in general, regard as unsuitable. The legitimacy of
expropriation was an example of the latter category, with the possible exception of cases where Governments agree not to expropriate during a certain
period of time. Except for this specific case, he thought that there would
be no occasion for considering in an arbitral tribunal whether an act of
expropriation was legitimate in itself. Countries could be left free to
decide what classes of disputes are suitable or unsuitable for conciliation
or arbitration and, at the same time, could be assured that when the parties
have agreed to have recourse to the Centre that agreements would be given
effect. In this sense, a reference could be made in the Convention to the
general field of investments, leaving the rest to be taken care of by the
agreement of the parties. in theory, this would be the simplest way of
handling this matter. However, in view of the doubts expressed by some
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- 7 experts, an attempt had been made to narrow this by making it impossible to
put into motion the machinery of the Centre without the existence of a written
consent. - Furthermore, Article 29 was added to enable countries to exclude
classes of investments, thereby narrowing the scope of the Convention as far
as they were concerned. He was not very much concerned by the technique that
was used to achieve the desired purpose, provided that it was not made
impossible for parties to submit a dispute to the Centre if they wished to.
He thought that it would be inadvisable to narrow the scope of the Convention
along the lines of the several definitions that had been proposed. At the
same time, there were other ways to avoid the embarrassment of having to
refuse to give consent in specific cases. He thought that at that state of
the discussion it was necessary to break it down into specific points. Ha
suggested that the topics of nationality, legal dispute, political subdivisions and the scope of the Convention could be discussed by working groups
which might do useful preparatory work. When the meeting reassembled the
following Monday it would have some more concrete suggestions to discuss.
He suggested that a working group on nationality3meet on Saturday morning,
one on political subdivisions and on legal disputes'could meet on Saturday
afternoon, and on Sunday another working group could discuss the scope of
the Convention: He did not think it feasible to appoint the members of
these groups and hoped that those who were willing and able to participate
would do so. In answer to a question he indicated that there wouldbe no
plenary session that afternoon and announced that it was planned to have
morning and afternoon sessions the following week on Monday, Wednesday and
Friday.

The Meeting adjourned at 1.30 p.m.
3 See

Report Working Group II, Doc. 107
See Report Working Group III, Doc. 105
Report Working Group IV, Doc. 87

5 See

SID/LC/SR/6 (December 21, 1964)
Summary Proceedings of the Legal Committee Meeting, November 30, Morning'

The Legal Committee reconvened at 10:35 a.m.
I"r., na)cHrs (Chairman) reported that on Saturday morning a
working group had dealt with the problem of nationality, and would
continue its work later in the weekv In the afternoon a second
wor%ing group discussed the subject of political subdivisions; and
on Sunday another working group discussed the definition of invest- 0
merit dispute, i.e., the scope of the jurisdiction of the Centre. The
task of these would also have to be completed-in future sessions. He
also reported that the Drafting Sub-Committee had ccmpleted its work
on Articles 1 through 6 of the Convention. He then indicated that the
pace of work was not very satisfactory if the work on the Draft was to
be completed by the 11th of December. He was afraid.that if it were
not possible to make more progress it would be necessary to hold evening meetings. He suggested that the next day's morning meeting start
at 10 o'clock. He reminded the delegates that if possible amendments
were to be submitted in writing in advance, which would considerably
speed up the work of the Committee. He then suggested that the meeting continue the discussion of Chapter I in view of the fact that the
working group on Chapter II had not completed its task yet. He indiI This summary record was sent to the members for clearance in provisional form and reflects their comments. The articles discussed, unless otherwise
indicated, refer to the Draft Convention of September 11,1964, Doc. 43
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cated that Mr: da CUNHA(Brazil) had proposed amendments of Articles
6.2However, since these Articles had been referred to the Draft- ing Sub-Committee he suggested that these amendments be discussed after the report of the Drafting Sub-Committee'had been produced.

4 and

Article 7
Concerning this Article, no comments had been made concerning
paragraphs (1), (2) or (3). With respect to pararraph (4) some questions had been raised in the written comments submitted by Turkey and
the Malagasy Republic.
Hr. PILGEa (Turkey) referred to paragraph (4) and thought that
the proposed procedure to obtain votes from the Administrative Council
without calling a meeting thereof was appropriate for minor questions,
but that concerning major decisions the meeting should not be dispensed with. He would have preferred a provision stating that an express refusal would be necessary, and that silence would indicate consent. He also felt that it was necessary to establish a time limit
for the submission of votes by mail. Therefore, he suggested that the
second part of the paragraph be modified to read as follows: "provided,
however, that in the case of a vote taken pursuant to such procedure,
the suggestion submitted, if it is not answered within X days, will be
considered accepted."

Mr. BROCHES (Chairman) agreed that the paragraph as it was
drafted omitted an essential point, namely the necessity for establishing a time limit. Therefore, he suggested that after the word "unless"
in the text there be added the words "within the tine limit established
for such a vote".
Hr. BILOET (Turkey) stated that this would be acceptable to
him. Mr.UTSIROOWANA(Malagasy Republic) was also satisfied with
this proposal.
Mr. LARA (Costa Rica) suggested to the other delegates that
in order to acelerate the discussion they should not take the floor
for more than ten minutes. Proposals of a general nature should be
submitted in writing, to give time to the delegates to study them before the discussion. Concerning Article 7(4) he felt it was dangerous
to deem approved a proposal which might have great importance due to
the mere fact that no answers had been received. He. thought that it
would be appropriate that a second request be made before considering
the matter as approved; and he suggested that this paragraph be modified accordingly.
Mr. BROCHES (Chairman) indicated that actually no decision
could be taken, whether at a meeting or by a written vote, without
the required majority. The restriction in Article 7(4) dealt exclusively with the question of quorum.

Mr. LOKUR(India) wished to know how the two-thirds majority
was to be reconciled with the provisions of Article 7(4).
Mr.BROCHES(Chairman) replying said that Article 7(4) had no
bearing on the question of the necessary majority needed for any particular point. It merely stated a rule of "quorum" for a written vote.
He thought the language water-tight. It had been used in the Bank
2 See Doc.

54
Docs• 69 and 70
4See Doc. 45
3

712

- 3 -

from its earliest days and no difficulties had been experienced. The
"quorum" provision only relates to the question of -whether it is
- proper for the motion to be discussed, and the Article provides that
unless replies are received from a majority of members of the Council
that in itself would suffice to defeat the motion, Once the majority
has replied, however, the particular majority for carrying the motion
in question would have to be inquired into Nevertheless, the Drafting Sub-Committee may wish to improve this language.
Mr. van SANTEN (Netherlands) suggested that the language may
be improved in the following manner: "Provided, however, that in the
case of a vote taken pursuant to such procedure the vote will only be
valid when replies are received from a majority of the members of the
Council." This in his opinion would remove the confusion arising
from the phrase "the motion shall be considered lost," in the Article
under discussion.
Mr. KPOGNON (Dahomey) wished to know whether the Convention
included a provision for proxies.
'r. BROWS (Chairman) replied that the Convention included
no proxision for proxies but that in his opinion it would be quite
pcssible to follow the Bank practice whereby States could designate
certain persons as temporary alternate delegates where both the
representative and his usual alternate are incapacitated.
Mr. GUARIFO (Italy) suggested that the Rules of Procedure
adopted pursuant to Article 7(4) include a provision for the case
of conditional replies.
Mr. BROCNES (Chairman) said that in a question of voting a
qualified answer would not be counted as one favoring the proposition on which the vote was solicited.
Mr. AWOONER-RENITEFt (Sierre Leone) requested a clarification
on the last sentence of Article 7(1).
Mr. BROCHFS (Chairman) explained the current procedure with
respect to the Annual Meetings of the Balk and Fund, and stated that
the Convention envisaged that the Administrative Council convene within that some period which was subject to annual review.
Mr. ORTIZ (Peru) wished to know what would happen if, when a
written vote was solicited, one-tenth of the members of the Council
requested a meeting to discuss the subject which was submitted for
a written vote.
Mr. BROCNES (Chairman) replying said that if the request to
convene a meeting were received within the time limit for the reply
on the written vote the Chairman would probably notify the members
of this fact, and cancel the request for a vote. He said that paragraph (4) merely authorized the Administrative Council to establish
the procedure and that the Cornell might adopt regulations to provide
for this contingency.
Ir. BURROVS (United Kingdom) wondered whether it was wise to
write into the Convention a treaty obligation that the Annual Meeting
must be held in conjunction with the Annual Meeting of the Bank. He
thought that the best solution would simply be to delete the last
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sentence of Article 7(1).
-Nr. BRCCHES(Chaiman) replied that the main purpose for inserting the nrovision was to insure the contracting parties that no
separate requirements of attendance at Annual Meetings would be necessary. He therefore thought that the words "would normally be held
in conjunction" might best meet the point raised by the delegate of
the United Kingdom.

Mr. MELCHOR(Spain) wished to associate himself with the remarks of the delegate of the United Kingdom. He said it was evident
that the eeting world normally take place in conjunction with the
Ann 'al Mc ting of the Bank but he thought it rather strange to have
the prove ion included in the basic statute.
Mr. BROCHES(Chairman) canvassing the views of the meeting
declared that the large majority appeared to be in favor of deleting
the sentence from the Convention. He said, however, that in view of
the statements made on this point he did not interpret this as precluding the Administrative Council from taking a decision to this
effect in its Rules and Regulations. The Chairman then summarized
the discussion on Article 7. He said there was agreement in substance subject to a time limit being inserted into the provision of
Article 7(4) which would state the limit within which the question
of whether a majority of replies had been received would be calculated. There was also a drafting suggestion by the representative
of the Netherlands.
Mr. LOKUR (India) proposed that the Rules of Procedure envisaged by Article 7(4) require a majority of two-thirds for their
adoption.

Mr. BROCHES(Chairman) ascertaining the sense of the meeting
announced that as the suggestion had no opponents the Rules of Procedure under Lrticle 7(4) wo•ild require a two-thirds majority of the
votes of all the members of the Administrative Council for their
adoption.
Mr. MALAPLATE(France) requested a clarification of the meaning of the phrase "a specific question" in Article 7(4). He thought
the French text on this point was meaningless and that the phrase
should be omitted.
Mr. BROCHES (Chairman) explained that this meant a question to
which a 'yes" or "no" answer was applicable and that the matter be
referred to the Drafting Sub-Committee as, in his opinion, no matter of substance was involved.

Mr. BURROWS (United Kingdom) requested that the Chair ascertain the views of the plenary meeting on this question rather
than refer it to the Drafting Sub-Committee.
Mr. BROCHLS(Chairman) submitted the proposal to a vote,
and announced that the majority appeared to favor a deletion of
the phrase "on a specific question" from the text. He then referred Article 7 to the Drafting Sub-Committee;
For its report see Docs. 69 and 70; cf. Doc. 60

Article 8

Mr. FUNES(El Salvador) thought that the corresponding provision of the preliminary draft'was more clear since it stated
expressly that the Chairman and the members of the Addinistl-ative
Council would not receive any remuneration "from the Centre". Referring to Article 1;(2), he considered it natural that persons who
would not be simultaneously governors of the Bank receive a remuneration.
Mr. PIYTO (Deputy Secretary) said that the word "remuneration" nad been substituted to the expression "compensation from the
Centre" in order to state more precisely that the Chairman and the
members of the Administrative Council would not receive regular salaries.

BROCHES(Chairman) saw no objection to reintroducing the
expression "from the Centre". The Committee agreed.
Mr, LOKUR(India) thought it desirable to state whether
travel and other expenses would be borne by the Centre or by the
respective governments.
Yr, BROCHES(Chairman) thought that a specific provision
night give the impression that such expenses would be rather high
or that there would be additional e:Tenses. In fact, since the annual meetings are expected to take place in conjunction with those
of the World Bank and of the International Monetary Fund, the expenses would be borne by these institutions. He therefore suggested
not to be too specific on this point and added that in his opinion
the Administrative Council was amply authorized to provide for expense allowances.
Ir. TSAI (China) said that paragraph 21;(2) implied that the
members of the Administrative Council could receive such allowances.

hr. BROCHES (Chairman) agreed but pointed out that Article
24(2) merely provided for tax immunities in case allowances would
be paid, without, however, specifically authorizing such allowances.
He added that the financial obligations which Contracting States
might incur would be determined by the budget and by Article 17 and
advised against dealing with this question in Article 8.
Mr. GIACHEN(Tunisia) said that this matter should be left
to the Administrative Council to decide.
Mr. BROCHES(Chairman) agreed and added that since no expenses were expected in connection with annual meetings, the decision might even be held up until the convening of a special meet
ing would be envisaged. The Administrative Council might then decide, as part of the decision to hold a special meeting, how to deal
with travel and other allowances.
-

MELCHOR (Spain) thought that Article 8 should not be
modified since everyone seemed to agree that the Chairman and the
members of the Administrative Council should not receive any remuneration. The question of allowances was a separate problem and
should, if considered neceasaly, be dealt with in another Article,
although he would prefer not to do so.
• Doc. 24
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Mr. LA:RA(COsta Rica) concurred.
Mr. MALAPeLTE (France) objected to the expression "Conseil
Administratif" in Article 8 as well as in other provisions of the
Convention. The matter had already been discussed by the Drafting
Sub-Committee in connection with Article 2 and he wanted to know
the opinion of the full Committee.
Mr. BROCHES (Chairman) said that the expression had been
taken from the Hague Treaties of 1899 and 1907'but he did not see
any objection to using another expression. He suggested however
that the discussion on this point be deferred until the Committee
has exa.ined Mr. LOXUR'sproposal concerning the creation of an
Executive Committee.
[The meeting then recessed for a short period.]
Mr. BROCHES (Chairman) asked the Committee to examine Document SIT/17,717sconcerning Mr. LOKUR'sproposal to create an Executive Committee.
Mr. LOKUR (India) said that he was proposing the creation of
an organ to be situated between the Administrative Council and the
Secretary-General, which would enable the activities of the Centre
to be carried out efficiently and relieve the Administrative Council
from a part of its burden, in particular with respect to the administrative matters. A small committee would be in a better position
to deal with these questions than the Administrative Council which
would be a large body consisting of representatives of all the Contracting States. The Executive Committee would supervise the operations of the Centre and guide the Secretary-General when important
decisions were to be taken. The existence of this Executive Committee would also avoid delays due to voting by mail. He drew the attention of the Committee to the additional functions mentioned in
paragraphs 3 to 7 of his proposal.

Mr. BROCHES(Chairman) reminded the Committee that the provision on the ancillary activities of the Centre had been deleted .
and that consequently the term "activities" should probably be considered as meaning "administration". He added that in his opinion
the Executive Committee would work under the general control of the
Administrative Council except in the case where the Convention would
give it specific powers.
Mr. O'DONOVAN (Australia) objected to the addition of furthee adninistrative machinery to the Centre since it was not clear
at teis stage whether any substantial administrative work would be
necessary. The creation of an Executive Committee would also involve additional expenditures. He admitted that these expenditeres
would probably be small since it was expected that the Executive
Committee would be ccmpcsed of the Executive Directors of the Bank,
although he was not sure that all Contracting States would wish to
be represented 1:7 the Bank's Executive Directors. Should the meeting consider the creation of an additional organ as desirable, he
would rather suggest that the Administrative Council be authorized
to establish an Executive Committee and to delegate to such Committee such of the functions of the Administrative Council as the members of the Administrative Council would decide by a two-thirds majority.
Hague Conventions for the Pacific Settlement of International Disputes of 1899 and 1907
Doc. 52
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Mr. PINTO (Guatemala) also objected to W.LOKUalssuggestion
since it would link the Centre too closely with the Executive Directors of the Bank, In addition, he pointed out that some of the powers and functions which were set forth in Article 3 B of Fr.LOKUR's
proposal could be fulfilled by the Secretary-Ceneral and the Deputy
Secretary-General.

Mr. KPOGNON(Dahomey) after mentioning that a multiplication
of organs should be avoided, said that the creation of an Executive
Committee might create conflicts of competence. He also noted that
the proposed Executive Committee would link the Centre too closely
with the Bank and that some of the functions of the Executive Committee were now entrusted to the Administrative Council. The Executive
Committee might also involve additional e.,Tenditures, particularly if
the seat of the Centre were to be removed from Washington.
Mr. LARA(Costa Rica) considered Mr. LOKUR'sproposal as premature. For the time being, administrative matters should be entrusted to the Secretary-General and his assistant,
Mr. SA?ATEIRO(Portugal) agreed that it we.s not necessary to
multiply the organs of the Centre, particularly since the Centre had
no competence to engage in ancillary activities. However, he thought
it advisable to provide for the possibility of creating such a committee at a later stage, along the lines suggested by the delegate of
Australia.

Er. BO1IANI(Tanzania) thought that since the Centre would have
purely administrative functions, these could be fulfilled by the Chairman and the Secretary-General. Should the need for an intermediary
body appear at a later stage, the Convention could always be amended
or revised.
Mr. MANIRAKIZA(Burundi) said that the position of the Executive Committee in the hierarchy of the organs of the Centre was not
clear to him and added that in his opinion, the proposed functions
of the Executive Committee could be rulfilled by the Secretary-General.
Mr.BP.00HES(Chairman) noted that no member of the Committee
seemed in favor of creating an Executive Committee.

Mr. LOKUR (India) said that the creation of the Executive
Committee should not lead to additional expenditures since the members would be stationed in Washington and would not receive any remuneration. Should the close link between the Centre and the Bank
be considered undesirable, he would not insist on his suggestion
that the Executive Committee be composed of the Executive Directors
of the Bank. Finally, should the meeting consider the creation of
an Executive Committee as premature, he would not object to the suggestion made by the delegate of Australia.
Mr. BERNARD(Liberia) asked whether under the present Draft
Convention the Administrative Council would be authorized to establish an Executive Committee.
Mr. BP.00ITES(Chairman) did riot think that this was clear
and thought that one should avoid problems concerning amendments or
questions of interpretation should the need for an Executive Ccmmit717

tee appear at a later stage.

Mr. KPOGNON(Dahomey) thought that a possibility for the Administrative Council to create at a later stage an Executive Committee would be contrary to the Convention since the Administrative
Council would then be granted. a power to establish organs, which in
his view, could only be created by the Convention itself.
kr. 3APATEIPO (Portugal) did not agree with Mr.KPOGNON's
comment since the Administrative Council could only delegate administrative powers and not the fundamental powers conferred upon
it by Article 6. He nevertheless thought that a special provision
would be necessary.
Mr. van SANTEN(Netherlands) agreed in substance with Mr.
SAPATEIRO,but did not think it necessary to have the question dealt
with by a special provision.
Mr. BROCHES (Chairman) felt that the question appeared to be
a matter of formulation and suggested that the Secretariat prepare
some drafts for the afternoon's discussion.
Article 9
Mr. MPNIKAKIZA(Burundi) suggested that the wording of this
Article be modified by substituting the word "four" for the words
one or more". He felt it was important to set a limit to the
possible proliferation of Deputy Secretaries-General. He also
thought it might be advisable to have four continents represented
in the Secretariat, which would give to it a better understanding
of regional problems.
"

?'r. BROCHES (Chairman) stated that two possible approaches
resulted from thAs suggestion. One was that for reasons of economy
there might be either one Deputy or no Deputy at all. He thought
that one Deputy would be desirable because the Secretary-General
might be absent or prevented from acting. The other alternative
was that if there were more than one Deputy, it would be advisable
to have a number that would enable the Secretariat to have persons
familiar with conditions in various parts of the world. He then
enquired the sense of the meeting as to an amendment of Article 9
which would provide for only one Deputy Secretary-General. The show
of hands indicated a large majority for this view.
Mr.BETH(Israel) thought that it would be preferable to provide for one or more Deputy Secretaries-General and to let the Administrative Council decide this matter when appropriate, since in
the future more than one Deputy right be required.
Mr. BROCHTM (Chairman) stated that in part it was a question
of title only because the staff could be sufficiently large if there
Was much work and still there could be only one person with the title
of Deputy Secretary-General. He then suggested another possibility,
which was to leave the text of this Article as it was and state in
the Commentary that would accompany the Draft Convention that although the text provided for one or more Deputy Secretaries-General,
the Executive Directors were opposed to overstaffing and did not at
that time foresee the possibility of having more than one Deputy
Secretary-General, A show of hands indicated that this possibility
718

was less satisfactory.

Mr. van SAMEN(Netherlands) suggested that this proposal
would come also under ',r.ticle 10, where it was already stated that
it was up to the Administrative Council to elect the Deputy Secretaries-General. He suggested that there could be added to Article
10 a restriction to their number by saying "if necessary, one to
four Deputy Secretaries-General".
Er. TSAI (China) agreed with Mr. HETHthat the possibility of having more than one Deputy Secretary-General snould be provided for. He asked the Chairman what the functions of the Deputy
Secretary-General were going to be,

Mr. BROCH?S(Chairman) stated that in his view the Deputy
Secretary-General, at least in the first years would be somebody
appointed merely to act in the place of the Secretary-General while
the 1 ---er vas a-lay, and that in the normal course of affairs the
Deputy Secretary-General would have no duties to fulfil. There would
probably be staff, but not of the calibre required for a Dep- ty Secretary-General. Fe then requested a show of hands concerning the proposal to leave the text as it stood, with a Commentary'to be recommended to the Executive Directors for use in their reports to the
Governments along the lines of his previous suggestion. Twelve delegates were in favor of this proposition and six against. Mr. HUMES
indicated that the Executive Directors would note that many delegates
had no strong views one we:- or the other, although the consensus was
that no, unnecessary proliferation of high officials should take place.
Article 10
Mr. BRX3HES (Chairman) stated that two amendments of this Article had been suggested in writing. Mr. da CinfilA m hadsuggested that
members of the Administrative Council should have a veto power against
one or more nominees suggested by the Chairman without the need for
explaining the reasons for their position. In connection with the
second sentence of pararrraph (1), Lebanon had suggested that the Chairman should have to offer a multiple choice of nominees to the Administrative Council:

Mr. PINTO(Guatemala) suggested that, as proposed by Mrs. VILLGRATTNER at a previous meeting, there should be a provision designating the person who will be the legal representative of the Centre. In
connection with Article 10(1) he suggested that the Chairman select
the nominees from lists submitted by member Governments or, if this
suggestion were rejected, that a provision be inserted establishing
that the Secretary-General would not ha-re the nationality of the Chairman.
Mr. MANTZOULINOS(Greece) supported this proposal.
Mr. BITCHES(Chairman) indicated that Mr. O'DONOVANhad proposed an amendment; which, being of a drafting nature, has been referred to the Drafting Sub-Committee.
Mr. MINES (El Salvador) agreed with the suggestion submitted
by Lebanon. He indicated that Article 10(1) states that the Secretary-General and Deputy Secretaries-General shall be "elected" by
9See

Doc. 128
to Not reproduced since proposal contained in summary record
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12 See Doc. 61
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the Administrative Council, and that election implied the possibility
of choosing among several persons. If the Chairman could propose only
one candidate it would be a case of "ratification" and not of election
by the Administrative Council. He felt that it would be far more logical to provide that the Chairman would have to propose several names
among which the Administrative Council could make its selection.

Mr. BROCHES(Chairman) summarized the four suggestions that had
been made on this subject and enquired whether there .:Tas support
of tl-e proposal rade per4r. da CUJHA. A show of hands indicated
that there was no support for that proposal. Referring to the
first proposal made by Mr. P:NTO,he indicated that suggestions
of candidates for the office of Secretary-General could be made in
any event by member Governments, but the proposal considered it desirable to provide expressly that the Chairman, before making his
nomination would take into considerationnsuggestions made by members of the Administrative Council. A show of hands indicated a
majority in favor of this proposal.
Mr. van SANTEN (Netherlands) said that he had opposed this
proposal because he felt that it would be time consuming. All the
delegates respected the President of the Bank and could rely on
him to make a proper nomination. Besides, there were always means
of making suggestions to the President of the Bank.
Fr. GUARINO (Italy) opposed this proposal because he felt
that the procedure should be as flexible as possible. In fact he
thought that the present wording referring to nomination by the
Chairman could he deleted altogether,

Mr. EROCHES(Chairman) thought that the spirit of Mr. PINTO's
suggestion was that no very formal procedures would be estinished
but that the Convention would mention the fact that the President
would invite views from members of the Council.
Mr. PINTO(Guatemala) did not feel that there would necessarily
be delays caused by the procedure he proposed. He felt that the Chanceries of the member countries could act quickly in presenting their
views.
Mr. BROCHES (Chairman) suggested that possibly there could be
added at the end of the second sentence of Article 10(1) the words
"after having solicited the views of the members of the Administrative Council".
Mr, van SANTEN(Netherlands) enquired whether the Administra
tive Council could be called into session without there being a Secretary-General.
Mr. BROCHLS(Chairman) answered that there was a provision to
that effect in the final Articles of the draft.
Mr. LOKUR(India) enquired whether the Chairman could still
propose only one name even though members of the Council had suggested five or six candidates.
Mr. BROCHES(Chairman) thought that his suggestion would not
affect the right of the Chain an to propose only one candidate.
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1k staed that the meeting seemed to agree that the Chyirran world

ncmf.nae one or more candidate:, but before mIcing such ncnination
he would consult tha members of the Administrative Council. He
then referred to the suggesticn of Lebenon, which had been supported
by Mr. FUMES, that the Chairman should in all circumstances present
the Sdministrative Council with a multiple choice rather than a
single nominee.
SAPATEIRO (Portrgal) did not think that there should be
provided aminimum number of candidates to be proposed by the Chairman, because it might not always be easy to find a qualified person
for the functions envisaged and therefore it might be impossible to
find more than one candidate, Therefore he belf,eved that the second
sentence of paragraph (1) should not be modified.
Mr. BROCHES (Chairman) agreed with this, and indicated as an
additional reason that it might be particularly difficult to find
candidates if they would have to participate in a contest. This
was not a political position and the type of person who might be
interested in it right not like to appear to be in a camnaign for
election.
Mr, BOMANI (Tanzania) thought that the difficulty might be
solved if second sentence of Article 10(1) were deleted altogether, The first sentence referred to an election by the Administrative Council. The word "elected" presupposed the existence of
an element of choice and would make it necessary for the Chairman
to give that choice to the Administrative Council.

Mr., BROCHES(Chairman) agreed that in the word "elected"
there was such an element of choice. He did not agree with Mr.
FUNES ►use of the term "ratification" for the case where the Chairman presented only one candidate. That candidate could still not
receive the required number of votes and so there would still be
an election. A show of hands indicated that a majority was in
favor of leaving the text of the provision as presently drafted.
Mr. BROCHES indicated that if an individual delegation wanted to
be on record on this subject he would take a roll call, but no
request to that effect was made.
Mr. LOKUR (India) stated that if only one candidate was submitted 1357-77Triairnan and he failed to secure the two-thirds majority the Chairman would have to search again for another candidate.
But if there were a list of more than one candidate the selection of
the Council would be facilitated.
Mr, BROCHFS (Chairman) stated that there was obviously a risk
involved fur therhairman in presenting only one nominee and he was
sure that he would not do so unless he had ascertained th't the
candidate he proposed to nominate was acceptable, since it would
be an embarrassing situation if the candidate did not get the required number of votes.
Mr. PINTO (Guatemala) stated that in view of the decision
taken, he wished to withdraw his alternative proposal that the
Secretary-Genaral and the Chairman could not be of the sane nationality.
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Mr. MOUES(Chairman) stated that the meeting would reassemble that afternoon at 3 o'clock.
[The meeting adjourned at 1:35 p.m.]
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SID/LC/27 (December 2, 1964)
Proposals by Mr. R. Beauvoir (Haiti) to Legal Committee

Article 7 - Paragraph (1) might be replaced by the following sentence:

1) "The Administrative Council shall meet once a year
and other meetings may be called by the Council, the
Chairman or the Secretary-General at the request of
not less than one-tenth of the members of the Council."
To simplify the procedure, it might be better to interpret
the silence of the Governments as tacit consent rather than
a negative vote. Therefore I take the libcrty of suggesting
the following wording of the last part of paragraph (4):
provided, however, that in the case of a vote taken
pursuant to such procedure, unless replies are received
from a majority of the members of the Council within a
given time, the motion shall be considered passed."
Article10- No mention is made of the manner of election or of the term
of service of the Secretary-General and the Deputy Secretaries
General. Nor do we know whether or not they may be reelected.
It would therefore be desirable to amend paragraph (1) as
follows:
"The Secretary-General and Deputy Secretaries-General shall
be elected by secret ballot of the Administrative Council
upon the nomination of the Chairman for a term of
years and may be reelected."
Article15- The term of 4 years seems too short.
Article 17 - It would be desirable to have the expenditure attaching to
the operation of the Centre borne jointly by the Bank and
the contracting parties.
Articles 31 and h0 (2)
Delete the last sentence "... to establish prima facie that
the dispute is within the jurisdiction of the Centre."
Articles 53 and

54

(Last sentence). For the sake of clarity it would perhaps
722

- 2 be desirable to amend this sentence as follows:
"In both cases, the Tribunal may, if it considers that
the circumstances ..."
Article

55 (4)
"Any application for annulment" instead of "any application
under review".

Article 72 - It seems to me that ratification or acceptance by only
12 States is clearly insufficient to justify the entry into
force of the Convention. It would perhaps be better to
fix a higher number of from 40 to 60 States.

SID/LC/6 (November 23, 1964)
Amendments proposed by Mr. O'Donovan (Australia) to Legal Committee

Article 10
After sub-clause 1 insert additional sub-clause 1(A) as follows:"Upon the election of a second and each subsequent Deputy
Secretary-General, the Administrative Council shall declare
the order of seniority of the Deputy Secretaries General for
the purposes of Article 11(2)."
Article 11
In sub-clause 2 delete the concluding sentence and insert the following
in its stead:"If there shall be more than one Deputy Secretary-General, the
senior Deputy Secretary General who is available shall act as
Secretary General."
Article 15
It would be desirable to redraft sub-clause 2 to make it quite clear
that it is not "the Chairman

who had designated the (deceased

or resigned) member" who has the right to appoint a successor.
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- 2 Clearly enough, the intention is that it is the Chairman at the time
the vacancy occurs who is to fill the vacancy but_the draft in its
present form does not say so.
Article 19

It may be desirable to include, either in the Convention itself or
in rules to be adopted by the Administrative Council in pursuance
of Article 6, a provision to the effect that all things done in the
name of the Centre by or with the authority of the Secretary General
shall be deemed to be acts of the Centre.
Articles 20 and 21

(a)In relation to these Articles, consideration might be given to
providing expressly for waiver by the Administrative Council of
the immunity conferred on the Centre and on the Chairman and
staff. In this connection, attention is invited to the provisions
of Sections 4, 16 and 2L of the Convention on the Privileges and
Immunities of the Specialised Agencies.
(b)Because it may be necessary for a Contracting State to give
effect to the provisions of Article 21 by domestic legislation,
it would seem to be desirable that the immunities provided for
in this Article should be more explicitly defined.
Perhaps it would be desirable for the matters referred to in subparagraphs (i) and (ii) to be dealt with in separate clauses.
Clause (1) could conveniently deal with immunity from legal
process with respect to acts done by the Chairman etc., in
their official capacity and the waiver of that immunity.
Clause (2) might provide somewhat as follows:"The Chairman, members of the Administrative Council, persons
acting as conciliators and arbitrators and such officers of the
Secretariat as the Administrative Council has designated as High
724

- 3Officers, not being local nationals, shall be accorded the same
immunities from immigration restrictions, alien registration
requirements and national service obligations, the same
facilities as regards exchange restrictions and the same
treatment in respect of travelling facilities as are accorded
by Contracting States to diplomatic representatives of other
Contracting States, Other officers and employees of the
Secretariat, not being local nationals, shall be accorded
the same immunities from immigration restrictions, alien
registration requirements and national service obligations,
the same facilities as regards exchange restrictions and the
same treatment in respect of travelling facilities as are
accorded by Contracting States to members of the staff of
diplomatic missions of other Contracting States who are not
themselves diplomatic representatives,"

SID/LC/SR/7 (December 22, 1964)
Summary Proceedings of the Legal Committee Meeting, November 30, Afternoon 1

The Legal Committee reconvened at 3:00 p.m.

Mr. QUILL(New Zealand) referring to the second sentence of Article
10(2) thought the emphasis might be placed a little differently, at least
in relation to the Deputy Secretary-General, so that the Article would
indicate that he would normally be engaged in other employment but that
that other employment should have the approval of the Administrative
Council.
Mr. BROCHES (Chairman) thought the language was fairly neutral
and well suited for the purpose in mind.

Mr. QUILL(New Zealand) said that he really made an observation
for the Drafting Committee to keep in mind.
Mr. FUNES (El Salvador) requested to know whether the provision of
I This summary record was sent to the members for clearance in provisional form and reflects their comments. The articles discussed, unless otherwise
indicated, refer to the Draft Convention of September 11, 1964, Doc. 43
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- 2 incompatibility with the exercise of any political function would mean incompatibility with any public office.

Mr. BROCHES(Chairman) replied that that indeed was the intention.
He then announced that as there was no difference of substance with respect to Article 10(2), he would refer this provision to the Drafting
Sub-Committee:
Article 11
Mr. BROCHES(Chairman) referred to the Australian proposal for the
elimination of some words from Article 11(2) and their transfer to Article
10, circulated to the Committee in Document SID/LC/6: He then said there
was a suggestion to express in Article 11 the idea that the SecretaryGeneral would represent the Center. He thought the latter proposal may
have some merit. If that was agreeable he would ask the Drafting SubCommittee4 to take account of that point.
Mr. PINTO(Guatemala) suggested that the term of office of the
Secretary-General and the duration of his post be included in Article 11.
Mr. BROCHES(Chairman) stated that this was to be taken care of
by the administrative rules to be adopted by the Administrative Council.
Article 12

Mr. NALAPLATE(France) suggested the deletion of the entire Article.
In his opinion it was redundant since the subject matter was already
covered by other provisions of the Convention.
Mr. BROCHES(Chairman) stated that in his opinion the inclusion of
Article 12 dealing with conciliation as well as arbitration had in effect
resulted in a shorter Convention. However, he did not preclude the possibility of the Drafting Sub-Committee looking into this matter.
Mr. LARA(Costa Rica) wished to know the reason for the making of
and two Panels as the qualifications for service on either Panel
lists
two
seemed to be identical. He thought there might be a reason to distinguish
between the qualifications for serving as a conciliator from those required for an arbitrator. Conciliators should perhaps possess a greater
degree of experience in the field of public relations. However, since the
Convention did not require different qualifications in the case of conciliators he did not understand the reason for having two Panels.
Mr. BROCHES(Chairman) said that although the requirements for the
two Panels were the same it would still be possible to make a personal
distinction and to nominate persons who were particularly suitable to act
as conciliators to that Panel. Article 16(1) left the Contracting States
a certain amount of flexibility which would allow them to designate or not
designate the same people to both Panels.
Mr. TSAI(China) recalling the written ccaments'submitted by his
country relating to limiting the Convention to members of the Bank, stated
that the members appointed to the Panels should also be nationals of the
member States.
Mr. KPOGNON(Dahomey) stated that he did not share the views of the
French delegate. He thought Article 12 played a useful role and that it
should be left as it stood.
2For

its report see Docs. 69 and 70
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3 Doc.

4For its report see Docs. 69 and 70
5See Doc. 45
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- 3 Mr. BROCHES (Chairman) canvassing the views of the meeting stated
that Article 12 could now be sent to the Drafting Sub-Committee:
Article 13

Mr. BROCHES(Chairman) drew the meeting's attention to two written
comments on this Article. The first was a Brazilian suggestion'to limit
the number of persons designated by the Chairman to four, which was the
number to be designated by Contracting States. The second was a proposal
by Turkey; which was not in favor of having the Chairman designate anyone
to the Panels.
Mr. BILGEN(Turkey) explained his Government's comment and stated
that the right of the Chairman to designate Panel members should at least
be limited to the specific purpose of ensuring that a balance of the
various judicial systems was represented on the Panels.
Mr. AGORO(Nigeria) thought that the number of persons to be designated
to the Panels should be reduced to two, both in the case of designation
by the States as well as by the Chairman.
Mr. van SANTEN(Netherlands) recalled the experience of the Permanent
Court of Arbitration according to which arbitrators were never chosen from
the available panels. He therefore thought it more advisable to have large
Panels which would give the parties as wide a choice as possible.
Mr. BROCHES (Chairman) indicated the reasons which would, in his

opinimiTTN3FTE; designation of four persons to each Panel.
Mr. LOKUR(India) suggested that a list of qualifications and
experience of every person designated to the Panels be made available.
Mr. BROCHES(Chairman) stated that the regulations might provide that
the Secretariat keep and circulate a curriculum vitae of the Panel members, as
it did not seem a suitable matter for the Convention itself to deal with.
Mr. GUARINO(Italy) thought that parties should have as much freedom
as they desired in the selection of arbitrators. ConseqUently, he would
suggest that the use of the Panels be limited for the choice of the umpire
and that the parties be left to choose the other two arbitrators from wherever
they wished.
Mr. BROCHES (Chairman) requested the views of the meeting on the
Turkish proposal relating to the right of the Chairman to designate persons
to the Panels only in cases where there was a need to balance the legal
systems and forms of economic activity on these Panels.

Mr. BERTRAM(Germany) stated that he was against the proposed
limitation on the powers of the Chairman.
Mr. BROCHES (Chairman) requested a show of hands and announced
that a large majority of the meeting was opposed to the Turkish proposal.
He then requested a show of hands on the Brazilian proposal which would
limit the powers of the Chairman to designate no more persons to the
Panels than were designated by each Contracting State. He announced
that a showing of hands resulted in a 22 - 10 vote in favor of leaving
the provision as it now was.
• For its report see Docs. 69 and 70
7 Not reproduced since suggestion contained in summary record
s See Doc. 45
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Article 14
Mr. AGORO (Nigeria) said he was puzzled by the qualification
"high moral character". He thought one should rely on the discretion
of the States and eliminate this explicit reference from the text.
Mr. TSAI (China) requested clarification of the phrase "principal
legal systems" in the text.
Mr. BROCHES (Chairman) said that the phrase came out of one of
the documents concerning the International Court of Justice and would
probably refer to the various groups of the prevailing legal systems,
without taking into account whether the countries included within these
groups spoke in one or many languages.
Mr. SAPATEIRO (Portugal) stated that he had no objection to Article
114 as it now stood.
Mr. LOKUR (India) said that in view of the disqualification provisions of Article 60 it might be more advisable to delete the phrase
"high moral character". He also had grave doubts on the other qualifications
mentioned in Article 14 and he thought that a cryptic provision would be the
most adequate. One could rely on States to designate persons of integrity and
honesty. He thought however that the knowledge of law, should be a mandatory
qualification for persons designated to serve as arbitrators.
Mr. BROCHES (Chairman) stated that with respect to disqualification
under ArticleWI very manifest lack of the qualities enumerated. in Article 14
would be necessary for challenging a member of a panel. He thought the Panels
should include commercial experts and not be limited to lawyers.

Mr. KPOGNON(Dahomey) thought that Article 14 may give rise to many
problems as it was not clear who would pass judgment on the question of whether
any member designated by a Contracting State met the qualifications there
mentioned.
Mr. BROCHES(Chairman) replied that the designation of Panel members
was entirely at the discretion of the States and that no one could challenge
the designation of the members. Only when a member of a Panel was designated
to serve on a tribunal could his competence be challenged in accordance with
Article 60. But that was a different matter.
Mr. MELCHOR (Spain) supported the provisions of Article 14 of the Draft.
Mr. ORTIZ (Peru) associated himself with the remarks of the Spanish
delegate supporting Article 14.

Mr. METH(Israel) doubted utether the representation on the Panels
of the principal legal systems was really relevant in connection with this
Convention as it was with regard to the composition of the International
Court of Justice, from whose Statute the idea was borrowed. This was so
because a wide representation could not be assured in every individual case.
Mr. BROCHES(Chairman) explained that as arbitration clauses sometimes
referred to principles of law common to a certain group of countries, it was
advisable to include something along these lines in the Convention.
Mr. LOKUR(India) restated his objection to the phrase "high moral
character".
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-5Mr. BROCHES(Chairman) canvassed the views of the meeting and announced
that the majority appeared to favor the retention of this phrase in the Draft.
He then canvassed the views of the meeting on whether a qualification with
respect to legalcompetence should be introduced for membership on the-Panels.
Mr. van SANTEN(Netherlands) remarked that Article 55 should be
borne in mind when deciding the qualification of Panel members. He thought
it important that a sufficient number of legal experts were represented
on the Panels so that when an ad hoc committee under Article 55 was
appointed the choice of the Chairman would not be too narrow.
Mr. BROCHES(Chairman) then announced that there seemed to be
a consensus on the question of legal qualifications with respect to
the Panel of arbitrators. He would therefore refer the matter to. the
Drafting Sub-Committee' which would now have to separate the provisions
dealing with conciliation from those dealing with arbitration since this
particular legal qualification was limited to the Panel of arbitrators.
Mr. LkRA(Costa Rica) stated that if there were going to be two
Panels, the requirements for their members should be different, since the
procedures for conciliation and arbitration were different. He pointed
out the differences between the provisions in Article 37 and those in
Article 45, particularly the fact that in the latter the arbitrators were
to decide the dispute in accordance with rules of law. For conciliation
it was not necessary to have experts in the field of law. But this was
not so in the case of arbitration.
Hr. BURROWS(United Kingdom) requested, in his capacity as Chairman of the Drafting Sub-Committee, that the result of the last vote be
clarified. He had noted that the decision had been that in the case of
arbitrators legal competence should be given some kind of preponderance,
and he requested that a specific text approved by the Committee be referred to the Drafting Sub-Committee which could then be reviewed as a
matter of drafting.
Mr. LOKUR (India) stated that his proposal had been that the arbitrators should be competent in the field of law, but he had not suggested that any preponderant element be considered. Arbitrators had to
be lawyers aside from other qualifications because they were going to
interpret and apply the law.

Mr. BURROWS(United Kingdom) enquired whether a specific text
could be prepared.
Mr. BROCHES(Chairman) stated that Mr. LOKUR'sidea would be that
the arbitrators would have to have recognized competence in the field of
law and that competence in other fields would be optional.
At the request of Mr. BURROWS, Mr. BROCHESstated that the Secretariat would attempt to formulate a text on the basis of Mr. LOKURts
suggestion, but that first he wanted.to know whether there was a consensus in favor of requiring that members of the Panel of Arbitrators be
competent in the field of law as an absolute requirement.

Mr. MELCHOR(Spain) felt that since there was agreement in maintaining the provisions of the draft concerning the Panel of Conciliators,
there was only need to make a separate reference to the Panel of Arbitrators, with an indication that arbitrators would have to have the same
9 For

its report see Docs. 69 and 70
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-6qualifications as conciliators, and that in addition they would
have sufficient knowledge of law, so that they would be able to
award._ He did not believe that non-lawyers should be prevented
arbitrators. However, they should have sufficient knowledge of
enable them to render an award.

have to
render the
from being
law to

Mr. BROCHES(Chairman) requested a show of hands on this proposal,
and the majority of the delegates indicated their support for it.
Article 15
Mr. BROCHES(Chairman) stated that on paragraph (1) there had been
a written comment by the Malagasy Republieto the effect that conciliators
or arbitrators should continue to serve beyond the period of four years
while actually engaged as members of a Commission or Arbitral Tribunal.
Ni'. BILGEN(Turkey) reaffirmed the written comments submitted by
his country"to the effect that the term of service of conciliators or
arbitrators should be longer than four years as proposed, or that
the members' countries should be authorized to extend their term of
service.
Mr. BROCHES(Chairman) thought that this should be dealt with by
the Drafting Sub-Committee.
Mr. BERTRAM(Germany) thought that the term of four years was too
short. He preferred a term of six years, as provided in Article 44 of the
Hague Convention of 1907:2
Mr. PINTO(Guatemala) thought that members of the Panels would not
actually serve four years. It would be only an expectation of serving
because they would serve only when they had been called for specific
cases. It might then be better to state that the Panels would be renewed
every four years.
Mr. LOKUR(India) thought that the members of the Panel should
not be appointed for fixed terms, and that Panel members should continue
in their fUnctions as long as the States who designated them wanted them
to remain. There might be some reasons for a State to desire to withdraw
the designation, since Panel members might become incapacitated. On the
other hand, the four-year term could expire while he was acting as an
arbitrator.
Mr. BROOMS(Chairman) thought that there would be a restriction
or qualification to Mr. LOKUR'sproposal in that once a person had been
designated as a conciliator or arbitrator, the State could no longer withdraw him.
Mrs. VILL'PATTNER (Austria) felt that the term of four years was
rather short, and
help the Panel members to become entirely
conversant with the cases that might be entrusted to them. A longer
period of office would give more independence to Panel members. She was in
favor of any proposal tending to extend their term of service or eliminating
a fixed term and leaving only voluntary termination and disqualification.
There should also be provision permitting Governments or the Chairman to
extend the terms of service of members of Panels appointed by them.
Mr. PINTO(Guatemala) suggested that the words "or other impediment"
be added after the word "resignation".
10See
11See

Doc. 45
Doc. 45
Convention for the Pacific Settlement of International Disputes of 1907

12 Hague
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-7Mr. BROCHES(Chairman) summarized the discussion and said that the
following suggestions had been made: First, there seemed to be general
agreement that whatever term of service was prescribed for a panel member,
such term -Would be extended once the member had been appointed to a
commission or tribunal; second, reappointment appeared to be acceptable;
and third, a term of four years was regarded as too short and there seemed
to be a preference for a term of six years, one delegate having proposed
an indefinite term.
Mr. BERTRAM (Germany) thought that should an indefinite term be
accepted, ainimum term should be provided in order to enable the arbitrators and conciliators to retain their independence.
Mr. MELCHOR(Spain) said that while the term should be longer, it
should not be indefinite and that the removal of names from the panels
should not be made too easy.

Mr. BRCCHES (Chairman) then took the sense of the meeting. The
Committee rejected the proposed amendment to Article 15 (1) that the names
of panel members remain on the list for a period to be determined by the
authority designating them. The majority of the Committee approved the
proposal that panel members serve for a term of six years and that such
term be extended once they have been appointed to a commission or tribunal.
The Committee also accepted that panel members may be redesignated after
their period of service has ended.

[The Meeting recessedfor a short period]
Mr. SELLA (Secretary) announced that the •orking Group No. 2 on the
definit on of "national of another Contracting State" would convene tomorrow
at 3 p.m. in Room 6117 and that proposals for amending paragraph (iii) of
Article 30 should be submitted in writing.
Mr. BROCHES (Chairman) announced that the Drafting Sub-Committee
would meet immediately after this meeting in Room 81i7. He then referred
to his proposal made at the end of the morning session that the Secretariat
present some language concerning the power of the Administrative Council
to create an Executive Committee should the need arise. He suggested that
a paragraph 3 be added to Article 6 as follows: "The AdMinistrative Council
may appoint such Committessas it considers necessary." The Committee
accepted this suggestion.

Mr. BERTRAM(Germany) requested that the report"accompanying the
Convention make clear that the Administrative Council could not delegate to
the Sub-Committee matters which can only be decided by a qualified majority.
Mr. BROCHES(Chairman) agreed.
Mr. LOKUR(India) recalled his suggestion to add to Article 15 a
provision to the effect that a Contracting State or the Chairman may withdraw from the panel any person designated to the panel by the Contracting
State or the Chairman if in the opinion of that State or the Chairman,
the panel member has ceased to possess the qualifications required by Article
1/4.
Mr.van SANTEN(Netherlands) said that while this clause would in a
13See

Doc. 145
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-8way be logical, it would endanger considerably the independence of the
panel's members.

Mr. LOKUR(India) said that since the persons would be designated
under the
should be
the other
ceased to

assumption that they possess the prescribed qualifications, it
the duty of the authorities having made the appointment to inform
Contracting States if they learn that the person in question has
possess the required qualifications.

Mr. LOPEZ(Panama) agreed with the observations made by Mr. van SANTEN.
Mr. TSAI (China) also agreed with Mr. van SANTENand added that should
a membeT77112Tpanel cease to possess the required qualifications, he could
be challenged by either party. Consequently, the suggestion concerning
withdrawal from the panel did not appear necessary.

Mr. BROCHES(Chairman) requested a show of hands and the Committee
rejected the proposed addition to Article 15.
Mr. PEREZ(Ecuador) proposed that a new sentence be added to Article
15 (1) to the effect that the term of office of panel members be also
extended until they are actually replaced.
Mr. PINTO (Guatemala) thought that this was a procedural matter which
in the rules to be adopted by the Administrative Council
could be
—c
pursuant to Article 6.
Mr. PEREZ (Ecuador) said that this was more than a mere procedural
matter and that Mr. PINTO''suggestion would mean that the terms could be
renewed or extended merely by a decision of the Administrative Council.
He therefore thought it desirable that the Convention provides that panel
members continue in office until their successors have been designated.
Mr. ORTIZ(Peru) agreed with the views expressed by Mr. PEREZ,
particularly with respect to actual proceedings, since resignation from
the panel would affect proceedings in which the member of the panel was
participating.
Mr. BROCHES(Chairman) requested Mr. ORTIZto submit a text of his
proposal4which might be inserted in Article 15 and which, if approved, could
be submitted to the Drafting Sub-Committee.'
Article 16
Mr. van SANTEN(Netherlands) thought it advisable to include a provision
on the duty of the Secretary-General to notify the Contracting States of the
designations or of any change in a designation to the panels.
Mr. BROCHES(Chairman) said that the draft Administrative Rules"include
such a provision but that a suggestion along these lines which might take into
account Mr. LOKUR's proposal on the curriculum vitae of the members of the
panels might
out for submission to the Drafting Sub-Committee. The
Secretariat could prepare this draft for approval by the Committee.
Mr. LOKUR(India) said there might be some difficulty in the application
of paragraph (2) of this Article were two States to designate the same person
on the same day.
Mr. BROCHES(Chairman) thought that the provision stating that in such
'4 Doc. 63
Is For its report see Docs. 69 and 70; cf. Docs. 60 and 61
16 Doc. SID/LC/4 of November 23, 1964, entitled "Draft Rules for Proposed Centre", not reproduced because of interest only for the history of
the Regulations and Rules of the Centre (ICSID/4)
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_9_
a case the designation of the State of which the person was a national prevails
solved the difficulty.
used. Mr. LOUR (India) suggested that specific language to this effect be
Mr. BETH (Israel) thought that as a member is deemed to have accepted
his designation only after having given his consent, there would be no question
of confusion since a person would not give consent to more than one nominating
party.
Mr. BROCHES (Chairman) said that some persons might not be aware that
they could not be designated by more than one party and therefore suggested
that the Article be redrafted by the Secretariat;'
Article 17
Mr. BROCHES (Chairman) referred to his note SID/LC/lewhich was
circulated earlier in the day. He said it was in response to a written
suggestion from Belgium:
Mr. ANDRE (Belgium) restated the reasons for his proposal that any
deficit of the Center be financed by the Bank rather than by the Contracting
States. He thought inter alia that since the Administrative Council would
decide the question of charges by a simple majority it may decide to reduce
those charges to a minimum and saddle the other Contracting States which were
members of the Bank with considerable financial burdens. He then mentioned
the fact that as all members of the Bank would not accede to the Convention
at exactly the same time, the rate of contribution by the States which first
acceded to the Convention would have to be modified every time a new member
ratified the Convention. In addition there might be a constitutional problem
for Belgium if the Article were maintained in its present form.
Mr. BROCHES (Chairman) reiterated the arguments and facts set forth
in Document SIDAC/18.
Mr. LARA (Costa Rica) thought that the words "out of other receipts"
referred to the assistance which the Bank might grant to the Center. He
suggested that the Drafting Sub-Committee"redraft the Article to make it
quite clear that it was only the excess of expense over revenue which would
be covered by the Contracting States.

6

Mr. BERTRAM (Germany) recalled that when Article was examined the
Committee decided that the question of the necessary majority for approval
of the budget would be taken up in conjunction with Article 17. He now
returned to his original proposal that Article include a provision with
respect to the approval of the annual budget of the Center by a two-thirds
majority.

6

Mr. BROCHES (Chairman) requested a vote and announced that the majority
appeared to
two-thirds majority for approval of the budget. He then
announced that the morning meeting would commence at 10:00 instead of 10:30
and expressed the hope that the discussion on Chapter I could be concluded
by 10:30.
(The meeting adjourned at 5:50 p.m.]
" Doc. 64; cf. discussion by Legal Committee on December 3, 1964, Doc. 73
" Doc. 65
" See Doc. 45
20 For its report see Docs. 69 and 70; cf. Doc. 60
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SID/LC/24 (November 30, 1964)
Proposal by Mr. Ortiz de Zevallos (Peru) to Legal Committee

Article 15 (Addition)

Basis:
Basically any tribunal that has begun to consider a question should,
1.
once the review of the case begins, remain intact with the same members
until the award is rendered or issued.
Since, in order to serve on an arbitral tribunal, a member may in
2.
his turn be a member of the panel, his exclusion from the latter might
invalidate his jurisdictional capacity.
For the foregoing reasons, it is suggested that the voluntary
3.
removal from the panel be made subject to certain requirements and that
sufficient justification for resignation be required when the member of
the panel is serving on a tribunal that has begun to review a question.
Conclusion

The following paragraph should be added to Article 15:
"Any member of a panel who submits his resignation when he is serving
on a tribunal that has begun to review a matter, shall be required to justify his resignation on one of the grounds for disqualification. The resignation shall be decided upon by the Chairman of the tribunal and, should
there be any difference of opinion between the resigning member and the
Chairman, the decision shall rest with the full tribunal. The resolution
shall be adopted by the majority established for the final rendering of
the award."

64
SID/LC/26 (December 1, 1964)

LEGAL COMMITTEE ON
SETTLEMENT OF INVESTMENT DISPUTES

Text proposed by the
Secretariat for addition to Article 16

(1)
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(4) The Secretary-General shall keep Contracting States currently
informed of the composition of the Panels and of the qualifications
and experience of all persons designated thereto,
See Legal Committee meeting of December 3, Doc. 73

SID/LC/18 (November 30, 1964)
Note from the Chairman to the Legal Committee

LEGAL COMMITTEE ON
SETTLEMENT OF INVESTME4T DISPUTES

NOTE FROM THE CHAIRMAN
Article 17
In its written comments (SID/LC/5)' Belgium has suggested that the
Bank should pay that portion of the expenditure of the Centre that cannot
be met out of charges for the use of its facilities. At the Regional Consultative Meetings as well as in comments made directly to me since that
time similar suggestions have been advanced on behalf of a number of delegations.
These suggestions raise two principal questions, viz. (i) whether
the Bank would be prepared to make a contribution towards financing the
overhead costs of the Centre and (ii) whether the Bank would be prepared
to undertake a binding obligation to make such contributions in perpetuity
and in whatever amount might be necessary to cover the excess of expenditure over receipts.
Both of these questions are, of course, matters for decision by the
appropriate organs of the Bank. The first question would be within the
province of the Executive Directors, whereas the second might require action
by the Board of Governors. I had an opportunity to discuss the subject with
the President of the Bank, Mr. Woods, just before his departure for Africa
and Europe and in the light of that discussion I can inform the Committee as
follows:
(a) Mr. woods would be prepared to recommend to the Executive Directors that the Bank make a contribution to the overhead costs of the Centre
See Doc. 45
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-2along the lines indicated under letter (d) below, but he believes that it
would not be possible for the Bank to undertake an open-ended commitment in
the Convention itself.
(b)To explain the difference between the two suggestions, it may
be useful to note that the second suggestion would mean an amendment of
Article 17 of the Convention to read more or less as follows:
"To the extent that expenditure of the Centre cannot
be met out of charges for the use of its facilities,
or out of other receipts, it shall be borne by the
Bank."
Since the parties to the Convention could not impose an obligation on a
third party, i.e. the Bank, without its consent, it would be necessary for
the Bank to accept the obligations imposed on it before the Convention
entered into effect. Once having accepted these obligations, the Bank would
be bound thereby as long as Article 17 of the Convention remained unchanged.
(c)It would seem unsound on general principle for one institution
to undertake an obligation in perpetuity to meet the excess of expenditure
over income of another institution. To do so would be particularly unsound
in the case of the Bank and the Centre, since the Bank would have no control
over the budget of the Centre. Pursuant to Section 19 of the Bank's By-Laws,
the budget of the Bank is prepared by the President and presented to the Executive Directors for approval. In approving the budget the Executive Directors vote in accordance with the weighted voting formula prescribed in the
Bank's Charter. The budget of the Centre, on the other hand, would be approved by the Administrative Council of the Centre (Article 6 of the Convention). These two bodies, the Bank's Executive Directors and the Centre's
Administrative Council,would not only have a different composition but in
addition the Administrative Council would follow the one-member-one-vote
system rather than the weighted voting formula of the Bank. The only way
in which this difficulty could be cured would be to give the Bank a formal
veto power over the budget of the Centre, but this would place both the
Bank and the Centre in an utterly undesirable position.
(d)Coming now to what the Bank might do to assist the Centre, Mr.
Woods would be prepared to recommend to the Executive Directors that the
Bank agree in principle to make a contribution towards the Centre's expenditure as long as the Centre had its headquarters at the Bank. He would further be prepared to recommend to the Executive Directors that the Bank would
furnish the Centre for a fixed period to be determined (for instance 5 or 10
years) with office space, including furniture, equipment and supplies, and
a contribution towards staff and other expenditures subject to some ceiling
which could, however, be reviewed from time to time. Such an arrangement
would assure the Centre for the agreed upon period of a source of revenue,
leaving it up to the Administrative Council to increase the budget beyond
that amount and to assess the Contracting States for the difference. The
arrangements outlined in this paragraph would not necessitate any amendment
to the present text of Article 17. If approved by the Executive Directors,
the Executive Directors would adopt a suitable resolution and mention their
willingness to contribute towards the expenditures of the Centre in their
Report submitting the Convention to Governments.
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SID/LC/SR/8 (December 24, 1964)
Summary Proceedings of the Legal Committee Meeting, December 1, Morning'

The Legal Committee reconvened at 10:05 a.m.

Article 18
Mr. UKAUA (Japan) thought the expression "international legal personalii55 71arEeyond the precedent of other United Nations Specialized
Agencies. He thought "full judicial personality" should be used instead.

Mr. BROCHES(Chairman) stated that the most recent charters of
international organizations, as e.g. the African Development Bank, employed this term which was meant to draw a distinction beteer the
capacity to act on the international level and capacity to act on the
municipal level.
Mr. LARA(Costa Rica) suggested that the word "international"
be eliminated.
Mr. van SANTEN(Netherlands) thought it was important to indicate
who would represent the Center in its capacity to act.
Mr. BROCHES(Chairman) said that the question of representation had
already been taken care of by the Drafting Sub-Committee in one of the
earlier Articles. He then took a vote on the suggestion of the Japanese
delegate and announced that the majority of the meeting was in favor of
retaining the text as it now stood.
Mr. LARf(Costa Rica) said he still had some difficulty in understanding the meaning of "international" juridical personality. He did
not see any reason for distinguishing between a national and an international personality. However, he would accept the decision of the
majority.
Mrs. VILLGRATTNER(Austria) explained that in her opinion the
meaning of the phrase was to endow the Center with a personality under
international law:
Article 19
Mr. BROCHES(Chairman) in response to earlier comments'suggested
the opening sentence of this Article be reworded as follows: "The Center
shall possess full juridical personality in each Contracting State, and
in particular the capacity "...
Mr. HELLNERS(Sweden) said that he would prefer Article 19 to remain
unchanged as he saw some difficulty in accepting the idea of two kinds of
personality. He also wished to know what was the model for Article 19.
Mr. BROCHES (Chairman) said that Article 19 was modelled on various
internaTIMI-Viemsnts including in particular the Convention on Priviliges and Immunities of the United Nations. He then restated the grounds
for distinguishing between the international personality and the local
municipal personality of the Center.
I This summary record was sent to the members for clearance in provisional form and reflects their comments. The articles discussed, unless otherwise
indicated, refer to the Draft Convention of September11, 1964, Doc. 43
2 Cf. Doc. 46
Cf. Comments by Turkey in Doc. 45, and Doc. 61
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- 2 Mr. TSAI (China) said that he too would prefer that Article'19
remachanged because a national legal person might be required to
comply with the duties of registration under municipal law.-

Mr. BERTAM(Germany) stated that he was in favor of the amendment
proposed by the Chairman. In states which applied int.:mat:am-1 law
directly as iLto-nal law without the need for Imo7'.uo;,ttng leglslatton,
this type of proNlsion woLld save the need of .nt:odlcing special legislation.
Mr. MELCHOR(Spain) wished to tie the provisions of Article 19 to
those of Article 18 so that it would be clear that the capacity of the
Center to act would be the consequenceof its juridical personality.
Mr. LOKUR(India) thought that the proposed amendment for the
first sentence in Article 19 was unnecessary. The fact that Article 18
endowed the Center with a legal personality made it unnecessary to add
again that it was a juridical person.
Mrs. VILLGRATTMER(Austria) thought it would not be wise to
qualify the opening sentence of Article 19 with the words "In each
Contracting State" because the Center might have to deal with States
which were not parties to the Convention.
Mr. BROCHES(Chairman) indicated that there were two proposals.
One was to leave the text as it was pand the other was to use the words
"the Center shall have the capacity in each Contracting State". He pointed
out that while under the Advisory Opinion of the International Court of
Justice4 and the present state of learning it was agreed that a group of
States could bring into being a new international person, he had some
doubt whether a group of States could endow such an institution with legal
capacity which would be necessarily effective in dealings on the national
level 4n another State. It was only by international comity that legal
entities with certain powers in the States which had created them were
frequently recognized as having the same powers abroad, A show of hands
indicated that the majority favored the existing text:
Mr. MELCHOR (Spain) agreed with the existing text, but on condition
that Art cle 19 start by saying that "as a consequence of its juridical
personality the Center shall have the capacity..."

Mr. LOKUR(India) would have started Article 18 with the words
"the Center shall have international legal personality and shall have the
capacity to contract ..." and then Article 19 would state "to enable the
Center to fulfil its functions ...". He enquired whether Article 19(iii)
should not state "to institute and defend legal proceedings".
Mr. BROCHES(Chairman) stated that in English the words in the
Draft were the only ones used and included both meanings. He asked what
the practice was in India.
Mr.'LOKUR(India) stated that they always said "institute and
defend".
Mr. BROCHES(Chairman) then referred to Mr. MELCHOR's suggestion
to open Article 19 with the words "as a consequ;;;;129133uridical personality the Center shall have capacity". A sho*J of hands indicated a
majority in favor of this proposal.
Mr. BROCHES(Chairman) thought that the suggestions made by
4

Reparation for Injuries Suffered in the Service of the U.N.; Advisory Opinion; ICJ Reports 1949, p. 174
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-3Messrs. MELCHORand LOKUR were substantially along the same lines, in that
they wanted to bring Mier the capacity as a consequence of the international legal personality.

Mr. BURROWS(United Kingdom) thought that Articles 18 and 19 referred
to two entirely different things. Article 18 provided for personality in
international law, a capacity to make international agreements, whereas
Article 19 conferred upon the Center the private law capacity to enter into
certain defined kinds of legal relationships. One did not follow as a
consequence of the other.
Mr. BROCHES (Chairman) was in agreement with this. He then suggested
that Ar73MInbuld be reworded as follows: "(1) The Center shall have
international legal personality. It shall have the capacity in the territories of each Contracting State (i) to contract, (ii) to acquire and
dispose of movable and immovable property, and (iii) to institute legal
proceedings. (2) To enable the Center to fulfil its functions, it shall
enjoy in the territories of each Contracting State the immunities and
privileges hereinafter set forth."
Mr. LARA (Costa Rica) suggested the following wording of Article
18: "tErWifir shall have full international legal personality, and
for the due fulfilment of its function shall enjoy in the territories of
each Contracting State the immunities and privileges set forth hereinafter." And Article 19 would read "The Center shall in addition have
capacity ...", with paragraph (1), (ii) and (iii) remaining as in the
present text.

Mr. BURACUS(United Kingdom) felt that there was a difference in
substance between the two proposals. In Mr. LARA's proposal the reference
to the due fulfilment of its functions wA3Ilarition imposed on the
Center. He hoped that the Committee would make its choice between the two
alternatives before sending a text to the Drafting Sub-Committee.
Mr. BERTRAM(Germany) opposed the addition of the words "in addition"
to Article 19 because it limited the effect of the status of international
legal personality. He restated that he was in favor of adding the words
"shall possess full juridical personality in each Contracting State".
Mr. MELCHOR(Spain) thought that it had been agreed that the Center
would have full juridical personality, which would give the Center its

capacity to act and to function. If no reference was made to such full
legal personality then the powers provided in Article 19 would be too
limited. He was in favor of starting Article 19 with the words "as a
consequence of such legal personality the Center has full capacity..."

Mr. BROCHES(Chairman) repeated that there were before the meeting
two distinct propasitions, one submitted by Mr. URAand the other submitted by himself.
Mr. LARA (Costa Rica) explained that he had not referred expressly
his proposal because the term adopted, "international
to "capacity"
juridical personality", implied the capacity to act.
Mr. PEREZ (Ecuador) found the Chairman's proposal most clear, but
suggeste=rthe words "international legal personality" be preceded by
the word "full", and that the expression "... to incur obligations and
acquire rights and in particular the capacity ..." be added after the word
"capacity".
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Mr. KPOGNON(Dahomey) suggested to combine Articles 18 and 19 in
one provision containing two elements. In the first part, there should be
stated that "the Center shall have the status of any international institution". This statement would be followed by a sentence drawing the consequences, such as immunities and privileges. The second part should
contain a statement that the Center "shall have full legal personality",
to be followed by a sentence drawing the consequences, such as contracting,
etc. This would show clearly that the Center would enjoy immunities and
privileges because it is an international institution and that it may
contract, etc. because it has a legal personality.
Mr. BROCHES(Chairman) noticed that his proposal had the advantage
of covering in the same provision both the international juridical personality and the capacity without stating however whether one concept is
a consequence of the other. He added that he would not object to the
addition of the word "full". On the other hand, he advised against inserting
the words "to incur obligations and acquire rights", on the grounds that
the shorter formula had been used in the Privileges and Immunities Convention
of the United Nations and other specialized agencies and that a departure
from such formulation might open the door to numerous further suggestions.
Mr. GUARINO(Italy) suggested that the whole question be referred
to the Drafting Sub-Committee.
Mr. GHACHEM(Tunisia) stated that in his opinion, the previous shows
of hands had indicated that the meeting agreed in substance and he did not
think that the several proposals now discussed were different in substance.
Mrs. VILLGRATTNER (Austria) did not think that the word "full" was
necessary since trenTrarnational legal personality cannot be qualified.
Mr. SERB(Yugoslavia) thought it desirable that the capacity of
the Center to contract, etc. be granted only to enable it to fulfill its
functions and assumed that such capacity was intended to be exercised
within the framework of the national legislations.
Mr. BROCHES(Chairman) said that the whole provision was qualified
by the words "to enable it to fulfill its functions" and did not consider
the exercise of the personality as being in conflict with national legislations. He then took the sense of the meeting on the several questions
and proposals which had been discussed. The meeting agreed that the
limitation imparted on the capacity of the Center by the words "in, each
Contracting State" should be deleted. With respect to the proposal to
insert a general statement to the effect that the Center would have the
capacity to "incur obligations and acquire rights", the meeting came to
a tie. It was agreed that the matter would be referred to a Working
Group: The meeting then approved by a large majority the Chairman's
proposal as amended by the deletion of the reference to the words "in
each Contracting State". Two delegates supported Mr. LARA'sproposal.
The Committee objected to leaving the text as it now stood as well as to
the proposal of Mr. KPOGNON.The Chairman summarized the results by saying
that his proposal as amended would be referred to the Drafting Sub-Commitee6, subject to the directions of the Working Group concerning the insertion of a general statement on the capacity of the Center to incur
obligations and acquire rights.
/The meeting then recessed for a short period?
5 See
6 For

Report Working Group V, Doc. 67
its report see Docs. 69 and 70
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Article 20
Mr. BROCHES(Chairman) amended the text by including the phrase
"except when the Centre waives this immunity" at the end of the existing
sentence in response to a suggestion made by the Australian delegate:

Mr. da CUNHA(Brazil) requested a clarification of the scope.of the
judicial immunity attributed to the Centre under this Article.
Mr. BROCHES(Chairman) stated that Article 20 followed the usual provisions with respect to the immunity enjoyed by the vast majority of public
international institutions. The Bank had a slightly different provision but
the reason for this was to be found in the fact that the Bank borrowed money
in the financial markets of the world. It was for that reason that the
drafters of the Bank's Charter decided to subject it to legal process.
Mr. GUARINO(Italy) suggested that the immunity be related to member
states and not to the juridical personality of the Centre.
Mr. BROCHES(Chairman) replied that the opening clause of Article 18
took care of this point.
Mr. FUNES(El Salvador) stated that the Spanish text of this Article
was faulty. The word "bienes" in Spanish includes assets and therefore it
would be sufficient to say that the"Centre and its property shall enjoy
immunity from legal process".
iir. BiluCHL;3kChairman) states that this was a matter for the
Drafting Sub-Committee to look into.

Mrs. VILLGRATTNai (Austria) suggested that an addition be made
to Article 20 to the effect that the Centre will not enjoy any immunity
with respect to a counter-claim relating to a claim instituted by it.
Mr. BROCHES(Chairman) said that in his opinion the institution
of a claim would always operate as a waiver of immunity in respect to
direct counter-claims. Since there. was no clear consensus for or
against the Austrian suggestion, he thought it might be best to
refer this proposal to a worwing group.'
Mr. LOKU(India) wished to ..no;,: who would waive the immunity
of the Centre, the ,dministrative Council or the Secretary-General?
Mr. BHOCHES(Chaim
that the Centro would be
probably be necessary to
Council decision on this

an) replying said that in view of the fact
represented by the Secretary-General it would
provide in the Administrative Aules'that a
point would be required.

Article 21

Mr. BROCHES(Chairman) following the amendment in Article 20
suggested the inclusion of the words "except when the Centre waives
this immunity after the phrase "in their official capacity" which
appeared at the end of sub-paragraph (i) of this Article.
Mr. VAN SANTEN(Netherlands) proposed that the members of
ad hoccommitteesmentioned in Article 55 should also be included
within the scope oi this provision.
See Doc. 61
See Report Working Group V, Doc. 67
and Rules of the Centre (ICSID/4)

9Regulations
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-6Mr. BROCHES (Chairman) concurring suggested the Drafting
Sub-Committee°take note of this proposal.
Mr. KPOGNON (Dahomey) thought the scope of the immunity was
too extensive.
Mr. BROCHES(Chairman) referred the delegates to the fact that
the immunity was qualified by the words "in their offical capacity".
He then mentioned a proposal oy the delegate of Australia to draw a
distinction between high officials and other employees of the Centre
with respect to the ixamunities enumerated under (ii)? He was personally opposed to the Australian proposal in viev of the small number
of employees that the Centre would have.
Ni. O'DONOVAN(Australia) said that the purpOse of his proposal was to enable Australia to give effect in its own internal
legislation to the obligations of the Convention in precise terms.
Since not all employees of the Centre could be equated I:ith diplomatic
representatives proper, he thought a distinction should be ,drawn
between high officials and other employees of the Centre.
Mr. BURROWS (United Kingdom) said the United Kingdom faced a
similar problems of translating these privileges and immunities into
domestic legislation but that they had come to the conclusion that
the present text raised no real difficulties. He thought the present
text would in balance raise less problems.

Mr. ROCHES(Chairman) taking a show of hands announced that
the meeting seemed to be in agreement with the text of Article 21 as
amended by him. He stated, however, that the worl:ing group, looking
into the question of counter-claims, night also consider tnis Article
in their deliberations?
Article 22

Mr. SELL!(Secretary) read the redraft of that provision circulated in document SID/LC/10:
hr. BURROdS(United Kingdom) stated that the redraft of this
article was entirely satisfactory to his government.
mr. GOUADVITCH(United States) thought that the deletion of
the phrase "and other persons participating in proceedings pursuant
to this Convention" in the redraft may raise difficulties. It may
exclude corporate officers from the scope of the article.
hr. BURAWS(United Kingdom) said that on the contrary the
present proposal seemed less ambiguous than the original wording of
the article and that the words "parties" and "agents" would be
sufficient to take care of the problem raised by the delegate from
the United States.
Mr. BROCHES(Chaiman) taking a vote on the new text of
Article 22, announced it was approved and referred it to the Drafting
Sub-Committee!'
10 For

its report see Doc. 69
" See Doc. 61
IS See Report Working Group V, Doc. 61
1,Doc. 68
L. For its report see Docs. 69 and 70
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Article 23
hr. BROCHES(Chairman) said this article had also been redrafted
to take account of certain proposals"emanating from the international
telecommunications Convention:' Accordingly, paragraph (2) would
now read as follows.
"with regard to its official communications and in the. transfar of all its documents the Centre shall be accorded by each
Contracting State treatment not less favourable than that
accorded to other international organisations".

hr. BURROWS(United Aingdom) stated that he Ibuud the redraft
entirely acceptable.
LOKUA(India) said that a reference to international
organisations might create seine difficulty for India because they
enjoyed a varying degree of benefits and there was no established
standard accorded to all.
Mr. BURROWS(United Kingdom) said that the amount o= latitude
accorded to individual governments was to be commended. He thought
that in practice the Centre would enjoy diplomatic benefits except in
the question of the priorityin -transmission of official communications
hrs. VILLURATTNER(Austria) thought that the text might be
improved by adding that the archives would be inviolable wherever they
may be as teas provided for in the Vienna Convention on diplomatic
iamunities.
hr. O'DONOVAN(Australia) wished to associate himself with
the difficulties mentioned by the Indian delegate.
Mr. da CUNHA (Brazil) suggested that the provision with regard
to inviolability should be softened to make sure that interested
parties would have access to the archives and would be able to obtain
certain information from them.

Hr. BROCHES(Chairman) said that in his opinion the question
of inviolability of the archives was separate from that referred to

by the delegate of Brazil. The question of information and publication was taken into account elsewhere and in practice would be dealt
with by the Administrative Rules. The issue should, hosiever, be borne
in mind. He then requested the sense of the meeting on the addition
of the words "at any time and wherever they may be" to the end of the
sentence in Article 23(1). This was the exact language of the Vienna
Convention.
Mr. NMI
(Ethiopia) referred to Article ld and suggested that
••••• • •
the words "provided for in this title" be ins=arted after the word
"privileges" at the end of the article.
IMMIrIEN■
■

■

Mr. BROCHE3 (Chairman) ascertaining the sense of the meeting,
instructed the Drafting Sub-Committee to rephrase the end of Article 18
in the fol]bwing manner; "immunities and privileges hereinafter in
this section set forth'.
t,See United Kingdom comment in Doc. 45
International Telecommunication Convention of 1959

16 Geneva
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Mr. TARA(Costa Rica) proposed that Article 23(1) state that
the archives of the Centre shall be inviolable wherever they may be.
He thought that it would be unnecessary to refer to "documents" since
the;,-would be included in the term oarchives". He proposed that
Article 23(2) state "with regard to its official communications and
its documents in transit the Centre shall be accorded by each Contracting State treatment not less favourable than that granted to
official communications of other Contracting States".
Br. BRCCHES (Chairman) wished to ascertain the sense of the
meeting on paragraph (1). The majority favoured leaving a reference
only to "archives" i'ithout referring to "documents". There was also
a majority in favour of adding at the end of paragraph (1) the words
"wherever they may be"; and there was agreement not
• to include the
words "at any time".
MALAPLATEVrance) indicated that in French there was no
distinction between the words "archives- and "documents".
Mr. BRoCHES(Chairman) stated.that in his proposal concerning
paragraph (2) of Article 23 there should be deleted the phrase "and
the transfer of all documents", which would be substituted by the
words "and docullJeats in transit" suggested by Costa Rica.
hr. 3APi:TEIRO (Portugal) thought that the delegates should
vote on the need to mention docuudents in transit e4plicitly in this
paragraph, without binding themselves to a definite woroiag.
hr. BROCHES(Chairman) requested a show of hands on whether
there should be such a reference to "documents in transit", and the
majority was opposed. He then requested a show of hands on the
proposal that paragraph (2) state "with regard to its oilical
communications, the Centr_ shall be accorded by each Contracting
State treatment not less favourable than that accorded to other
international organizations." The majority of the delegates approved
this proposal.

Article 24
Ar. DAOCHLS(Chairman) stated that concerning paragraph (1)
the United Kingdom had submitted a written comment reflecting their
interpretation of tax immunities in relation to the so-called "beneficial portion of rates": This problem was not new for the Bretton
moods institutions and had not led to any difficulties. These institutions had always accepted the interpretation of the United Kingdom
of these words.
Ar. UKAA(Japan) requested a clarification of the words "its
operations and transactions authorized by this Convention", which he
felt were too vague and thought would not really be necessary in this
Article.

BAOCHE3(Chairman) stated that the Centre might want to
enter into various contracts, and that the proposed language had
been copied from the IBAD and IMFmArticles of Agreement.
See Doc. 45
Is Respectively International Bank for Reconstruction and Development, and International Monetary Fund

-9Firs. VILLGRATTNER (iWstria) suggested that the word "immunity"
be substituted by the word "exempt" in this Article.
hr. BRMIES(Chairman) stated that the word "immunity" was
used in the Bank Articles of Agreement whereas the word ,,,ecemption"
was used in the Vienna Convention:
hr. LOKUR (India) requested a clarification of the meaning of
the words "its operations".
hr. BROCHES (Chairman) stated that in institutions like the
Bank the word "operations" could refer to lending or borrowing.
Mr. BURHOZ (United Kingdom) proposed that if the phrase
"operations and transactioas" were used as a matter of practice in
other conventions of a similar type it would be better to follow the
stanaard drafting, unless there was some good reason not to do so.
hr. BiOCi-1ES (Chairman) stated that this phrase was peculiar to
the four institutions which directly or indirectly originated in the
Bretton ,foods Conference, and to the regional institutions which were
patterned after them. A show of hands indicated that a majority favoured
retaining the existing text on this point. He then eaquirad views
about the proposal to substitute the word "exemption'. to the word
"immunity".
Lr. AELOHuR (Spain) stated that in the 3panish text the word
"exempt" was already used.
hr. TSP.'(China) preferred the word "immunity" since it was
connected more directly with a diplomatic privilege.
hr. BRUCHES (Chairman) felt it was not necessary to have a
show of hands on this point because the French and Spanish text had
beea agreed already and the English text could be dealt with by the
Drafting Sub-Committeel:
hr. 'Loa(India) requested a clarification of the meaning of
the immunity from liability for the collection or payment of any
taxes or customs duties.
hr. BROCHE6 (Chairman) indicated as an example the liability
for withholding taxes from salaries, which many countries imposed upon
employers.

hr. PEREZ (Ecuador) suggested that in paragraph (1) the words
"import771701 be substituted for the words "customs duties", since

there were othere, like consular duties for example, that also ap.,Aied
to import.

Mr. NEDI (Ethiopia) thought that the Centre should be liable for
collection grtaxes of local employees and therefore suggested the deletion of the second sentence of Article 24 (1).
Mr. BURROWS (United Kingdom) stated mainly for the record, that
in the United Kingdom, the provision of Article 24 (1) would be interpreted as applying only to the importation of goods w;A:ch would be
strictly necessary for the official use of the Centre. Secondly, this
19 Vienna Convention on Diplomatic Relations of 1961
20 For its report see Docs. 69 and 70
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provision would not be interpreted as saying that internal taxes such as
purchase tax or excise duties levied on goods purchased by the Centre
should be refunded to the Centre if such taxes or duties had been levied
at the time when the goods in question were not the property of the
Centre.
Mr. BROCHES (Chairman) requested a show of hands on the deletion
of the Te-Forirrertence of paragraph(1). The ileeting agreed that the sentence
should be maintained and then approved paragraph(l)as a whole. Ir. BRCCHES
then asked fir, PEREZ whether he wished to maintain his suggestion to substitute an expression such as "duties imposed in connection with importation or exportation" for the words "custom duties". In his opinion, the
issue involved was of minor importance, but on the other hand, the introduction of novelties in provisions already accepted in previous cases
might lead to difficulties.
Mr. PEREZ (Ecuador) agreed to withdraw his suggestion.
Mt. BROCHES (Chairman) then moved to paragraph(2)and indicated
that the draft contained an error. The last words of this paragraph,
namely the expression "who are not local nationals" should be replaced
by the expression ", except in the case of recipients who are local
nationals".

jr. BURROWS (United Kingdom) said that this correction answered
the questioewhich had been raised by the United Kingdom and that the
new version was satisfactory.
Mr. GUARINO (Italy) suggested that expense allowances be mentioned
in connection with officials or employees of the Secretariat since otherwise they might be considered taxable.
Mr. BROCHES (Chairman) agreed and suggested that the draft be
modified to refer to "... salaries, expense allowances or other emoluments ..."
Hr. TSAI (China) said that he preferred the version of the draft
Convention since the possibility of taxing expense allowances for nationals might create difficulties or confusion in the States concerned.

Hr. BROCHES (Chairman) stated that the original language unintentionally provided for an absolute tax exemption for the Chairman and the
members of the Administrative Council and thought that such an exemption
would be undesirable. He then requested a show of hands. The meeting
Objected to Mr. TS.LIts suggestion and approved paragraph(2)as reworded.
Mr. BRCCHES then moved to paragraph(3)and pointed oat Una!: tarl Belgian
delegation wanted to be sure that the exemption did rot menn that an
arbitrator or conciliator could not be taxed by the couLtr: of his
normal tax domicile:2Be said that the purpose of the provision was
to prevent that taxation be based solely on the location of the Centre
or on the place where proceedings are conducted or where fees or
allowances are paid and that consequently, paregraph (3) would not
apply if there were another basis of taxation such ac, for instance,
tax domicile. The Committee then approved paragraph (3).
Article 25
Mt. LOKUR (India) proposed that this provision be moved to the end
of the Convention and apply not only to the provisions of Title 6 but
to other provisions of the Convention as well.
21See
22 See

United Kingdom comment in Doc. 45
Belgium comment in Doc. 45
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Mr. GOUREVITCH(United States) and Mr. BETH(Israel) concurred.
Mr. BURROWS (United Kingdom) also agreed, but added that he did
not see any need for this kind of provision since, if a treaty imposes
an obligation on a State, such State must necessarily bring its own law
in conformity with the treaty.

Mr. HELLNERS(Sweden) concurred.
Mr. PINTO(Guatemala) considered this provision necessary because
in certain States, treaties would not be applied without implementing
legislation although they might have been signed and ratified. This was
particularly important in connection with tax immunities.
Mrs. VILLGRATTNER (Austria) thought the provision desirable for
it might facilitate implementation for several Staten.

Hr. da CUNHA (Brazil) did not consider the provision necessary
since the agreement, once accepted would become internal law.
Mr. BROCHES (Chairman) said that one should take into account the
existence 7afferent national systems but in order to save time, suggested to defer a final decision until later, since other provisions of
the Convention such as, for instance, the enforcement provisions, might
necessitate implementing legislation. He, nevertheless, requested a
show of hands merely for the purposes of the work of the Drafting SubCommittee. The Committee approved Article 25.

Mr. BROCHESthen said that there would be two plenary meetings
tomorrow at 10.30 a.m. and 3 p.m. respectively. In view of the fact
that drafts were being prepared by several delegations on Articles 26,
29 and 30, he suggested discussion of Articles 27, 28 and then of conciliation* Mr. SELLA reminded the delegates that the Drafting SubCommittee would meet at 3 p.m. in Room 846 and that the working group
on the definition of "national of another Contracting State° would
meet at 3 p.m. in Room 647.

The meeting adjourned at 1:36 pan.

SID/SC/D/2 (December 3, 1964)

WORKING GROUP V

Report on "capaoite of the Center and limitations onimmunityfrom
lepl process
1. A Working Group consisting of Mr. Perez-Serrano (Ecuador) (Chairman),

Messrs. Lara (Costa Rica), Monovan (Australia), Thesleff (Finland),
van Santen (Netherlands) and Mrs. Villgrattner (Austria) considered on
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December 2, 1964, the questions of the "capacity" of the Center and of
possible limitations to the immunity of the Center, officers and employees,
members of the Administrative Council, conciliators and arbitrators etc.,
from legal process in the case of counterclaims directly connected with
the principal claim in a proceeding instituted by the Center itself or
a person enjoying immunity.
2. On the first question it was agreed by the Working Group that in
Section 18 of the text of the Convention as drafted by the Drafting SubCommittee (SID/LC/35)', the second sentence should read as follows:
"The legal capacity of the Centre shall include the capacity:
(a)to contract;
(b)to acquire and dispose of movable and immovable property;
and
(c)to institute legal proceedings."
It was agreed that no mention of counterclaims need be made in the
text of the Convention in connection with immunity from legal process,
but that the report of the Legal Committee should include a statement
that it was the understanding of the Committee that the Centre would not
invoke the immunity from legal process in the case of counterclaims directly
otnaected.with the principal claim in legal proceedings instituted by the
Center or by a person enjoying immunity from legal process under the
Convention.
I Not reproduced because contained in Doc. 70
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SID/LC/10 (November 24, 1964)

LEGAL COMMITTEE ON
SETTLEMENT OF INVESTMEFT DISPUTES
Amendment submitted by the Secretariat

Substitute for Article 22 the following:
"Article 22
The provisions of Article 21 shall apply to persons appearing,
in proceedings pursuant to this Convention, as parties, agents, counsel,
advocates, witnesses or experts; but sub-paragraph (ii) thereof shall
only apply in connection with their travel to and from, and their stay
at, the place where the proceedings are held."
[Note: If this text were adopted a small consequential amendment would
be required in Article 21(i) i.e., "their official capacity" should be
changed to " the exercise of their functions". This is because it would
be inappropriate to talk about "official capacity" in relation to witnesses.]
748
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SID/LC/39A (December 3, 1964)

LEGAL COMMITTEE ON
SETTLEMENT OF INVESTMENT DISPUTES
DRAFTING SUB-COMMITTEE
Interim Report
CHAPTER I
Document SID/1C/391 contains the text of Chapter I,
International Centre for the Settlement of Investment Disputes,
as agreed by the Drafting Sub-Committee, and consolidates the
texts already circulated in documents SID/LC/19, SID/LC/28 and
SID/LC/35:
It will be noted that the term "Section" has been substituted for writle" throughout the draft. With regard to the
English text, the Committee decided to use English rather than
American spelling.
The Committee decided to postpone discussion of the drafting
and location of Article 2(2) until its consideration of Chapter VII.

2

Doc. 70
Not reproduced because contained in Doc. 70
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SID/LC/39 (December 3, 1964)

LEGAL COMMITTEE ON
SETTLEMENT OF INVESTMENT DISPUTES
Texts re ared b the Drafting Sub-Committee
CHAPTER I

INTERNATIONAL CENTRE FOR THE SETTLEMENT OF INVESTMENT DISPUTES
Section 1
Establishment and Organisation
Article 1
(1)There is hereby established the International Centre for
the Settlement of Investment Disputes (hereinafter called the Centre).
(2)The purpose of the Centre shall be to provide facilities
for conciliation and arbitration of investment disputes between Contracting States and nationals of other Contracting States in accordance
with the provisions of this Convention.
Article 2
The seat of the Centre shall be at the principal office of
the International Bank for Reconstruction and Development (hereinafter
called the Bank). The seat may be moved to another place by decision
of the Administrative Council adopted by a majority of two-thirds of
its members.

Article 3
The Centre shall have an Administrative Council and a Secretariat
and shall maintain a Panel of Conciliators and a Panel of Arbitrators.
Section 2
The Administrative Council

Article 4
(1) The Administrative Councilshallbe composed of one
representative of each Contracting State. An alternate may act
as representative in case of his principal's absence from a meeting
or inability to act.
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(2) In the absence of a contrary designation, each governor
_ or alternate governor of the Bank appointed by a Contracting State
shall be ex officio its representative and its alternate respectively.
Article

5

The President of the Bank shall be ex officio Chairman of the
Administrative Council (hereinafter called the Chairman) but shall
have no vote. During his absence or inability to act and during any
vacancy in the office of President of the Bank, the person for the
time being acting as President shall act as Chairman of the Administrative Council.
Article 6
(1) Vdthout prejudice to the oowers and functions vested in it
by other provisions of this Convention, the Administrative Council
shall
(a)adopt the administrative and financial regulations of the
Centre;
(b)adopt the rules of procedure for the institution of conciliation and arbitration proceedings;
(c)adopt the rules of procedure for conciliation and arbitration
proceedings (hereinafter called the Conciliation Rules and
the Arbitration Rules);
(d)approve arrangements with the Bank for the use of the Bank's
administrative facilities and services;
(e)determine the conditions of service of the Secretary-General
and of any Deputy Secretary-General;
(f)adopt the annual budget of the Centre;
(g)approve the annual report on the operation of the Centre.
The decisions referred to in sub-paragraphs (a), (b), (c) and
(f) above shall be adopted by a majority of two-thirds of the members
of the Administrative Council.
(2) The Administrative Council may appoint such committees as
it considers necessary.
(3) The Administrative Council shall also exercise such other
powers and perform such other functions as it shall determine to be
necessary for the implementation of the provisions of this Convention.
Article

7

(1) The Administrative Council shall hold an annual meeting
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- 3 and such other meetings as may be determined by the Council, or convened by the Chairman, or convened by the Secretary-General at the
request of not less than one-tenth of the members of the Council.
(2)Each member of the Administrative Council shall have one
vote and, except as otherwise herein provided, all matters before the
Council shall be decided by a majority of the votes cast.
(3) A quorum for any meeting of the Administrative Council
shall be a majority of its members.

(4)The Administrative Council may establish, by a two-thirds
majority of its members, a procedure whereby the Chairman may seek
a vote of the Council without convening a meeting of the Council. The
vote shall be considered valid only if the majority of the members of
the Council cast their votes within the time limit fixed by the said
procedure.
Article 8
Members of the Administrative Council and the Chairman shall
serve without remuneration from the Centre.
Section 3
The Secretariat
Article 9
The Secretariat shall consist of a Secretary-General, one or
more Deputy Secretaries-General and staff.
Article 10
(1)
The Secretary-General and any Deputy Secretary-General shall
be elected by the Administrative Council by a majority of two-thirds
of its members upon the nomination of the Chairman. After consulting
the members of the Administrative Council, the Chairman shall propose
one or more candidates for each such office.
(2)
The offices of Secretary-General and Deputy SecretaryGeneral shall be incompatible with the exercise of any political
function. Neither the Secretary-General nor any Deputy SecretaryGeneral may hold any other employment or engage in any other occupation
except with the approval of the Administrative Council.
(3)During the Secretary-General's absence or inability to act,
and during any vacancy of the office of Secretary-General, the Deputy
Secretary-General shall act as Secretary-General. If there shall be
more than one Deputy Secretary-General, the Administrative Council
shall determine in advance the order in which they shall act as
Secretary-General.
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Article 11
The Secretary-General shall be the legal representative and
the principal officer of the Centre and shall be responsible for its
administration, including the appointment of staff, in accordance
with the provisions of this Convention and the rules adopted by the
Administrative Council. He shall perform the function oi registrar
and shall have the power to authenticate arbitral awards rendered
pursuant to this Convention, and to certify copies thereof.

Section

4

The Panels
Article 12
The Panel oi Conciliators and the Panel of Arbitrators shall
each consist of qualified persons, designated as hereinafter provided,
who are willing to serve thereon.
Article 13
(1)Each Contracting State may designate to each Panel four
persons who may but need not be its nationals.
(2)The Chairman may designate ten persons to each Panel.
The persons so designated to a Panel shall each have a different
nationality.
Article 14
(1)Persons designated to serve on the Panels shall be persons
of high moral character and recognized competence in the fields of law,
commerce, industry or finance, who may be relied upon to exercise
independent judgment. Competence in the field of law shall be of
uarticular importance in the case of persons on the Panel of Arbitrators.
(2) The Chairman, in designating persons to serve on the
Panels, shall in addition pay due regard to the importance of
assuring representation on the Panels oi the principal legal systems
of the world and of the main forms of economic activity.

Article 15
(1)Panel members shall serve for renewable periods of six
years.
(2)In case of death or resignation of a member of a Panel,
the authority which designated the member shall have the right to
designate another person to serve for the remainder of that member's
term.
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-5(3) Panel members shall continue in office until their
successors have been designated.
Article 16

(1) A person may serve on both Panels.
(2) If a person shall have been
same Panel by more than one Contracting
Contracting States and the Chairman, he
designated by the authority which first
authority is the State of which he is a

designated to serve on the
State., or by one or more
shall be deemed to have been
designated him or, if one such
national, by that State.

to the Secretary-General
(3) All designations shall be not
and shall take effect from the date on which the notification is
received.

Section

5

Financing the Centre
Article 1/

If expenditure of the Centre cannot be met out of charges for
the use of its facilities, or out of other receipts, the excess shall
be borne by Contracting States which are members of the Bank in
proportiqn to their respective subscriptions to the capital stock of
the Bank, and by Contracting States which are not members of the
Bank in accordance with rules adopted by the Administrative Council.

Section 6

Status, Immunities and Privileges
Article ld

The Centre shall have full international legal personality.
The legal capacity of the Centre shall include the capacity
(a)
to contract;
to acquire and dispose of movable and immovable property;
(b)
to institute legal proceedings.
(c)

Article 19,
To enable the Centre to fulfil its functions, it shall enjoy
in the territories of each Contracting State the immunities and
privileges set forth in this Section.
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6
Article 20
The Centre, its property and assets shall enjoy immunity from
all legal process, except when the Centre waives this immunity.
Article 21
The Chairman, the members of the Administrative Council,
persons acting as conciliators or arbitrators or members of a
Committee appointed in accordance with paragraph (2) of Article 55,
and the officers and employees of the Secretariat
(a)shall enjoy immunity from legal process with respect to
acts performed by them in the exercise of their functions, except
when the Centre waives this immunity;
(b)not being local nationals, shall enjoy the same immunities
from immigration restrictions, alien registration requirements and
national service obligations, the same facilities as regards exchange
restrictions and the same treatment in respect of travelling facilities
as are accorded by Contracting States to the representatives, officials
and employees of comparable rank of other Contracting States.
Article 22
The provisions of Article 21 shall apply to persons appearing
in proceedings pursuant to this Convention as parties, agents, counsel,
advocates, witnesses or experts; provided, however, that sub-paragraph
(b) thereof shall apply only in connection with their travel to and
from, and their stay at, the place where the proceedings are held.
Article 23
(1) The archives of the Centre shall be inviolable, wherever
they may be.
(2) With regard to its official communications, the Centre
shall be accorded by each Contracting State treatment not less
favourable than that accorded to other international organisations.
Article 2L

(1)The Centre, its assets, property and income, and its
operations and transactions authorised by this Convention shall be
exempt from all taxation and customs duties. The Centre shall also
be exempt from liability for the collection or payment of any
taxes or customs duties.
(2)Except in the case of local nationals, no tax shall be
levied on or in respect of expense allowances paid by the Centre
to the Chairman or members of the Administrative Council, or on or
in respect of salaries, expense allowances or other emoluments
paid by the Centre to officials or employees of the Secretariat.
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(3) No tax shall be levied on or in respect of fees or
expense allowances received by persons acting as conciliators, or
arbitrators, or illembers of a Committee appointed in accordance with
paragraph (2) of Article 55, in proceedings pursuant to this Convention, if the sole jurisdictional basis for such tax is the location
of the Centre or the place where such proceedings are conducted or
the place where such fees or allowances are paid.
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SID/LC/SR/9 (December 28, 1964)
Summary Proceedings of the Legal Committee Meeting, December 2, Morning

The Legal Committee reconvened at l0:14 a.m.

Hr. BROCHES (Chairman) referred the meeting to Document SID/LC/262
which contained an addition to Article 16 in response to the proposals
adopted by the meeting. After ascertaining that there were no objections
to the proposed addition, he referred it to the Drafting Sub-Committee.

Article 27(1)
Mr. BROCIES (Chairman) explained the meaning of the provision.
He said it did not have any bearing on the rule with respect to exhaustion of local remedies. It was merely interpretative and reflected
the position of most modern jurists on the problem of waiving the competence of local courts whore a dispute between a private individual
and a State was referred by agreement to an international tribunal.
Mr. LOPEZ (Panama) thought that the Spanish translation of the word
"remedy" in this provision was ambiguous.
Air. BROCHES (Chairman) said the Drafting Sub-Committee might wish
to cons der
translation when it dealt with the Article.
Hr.BOMANI(Tanzania) wished to know whether the working group
dealing with Article 26(1)' was supposed to consider Article 26(2) also.

Mr. BROCHES(Chairman) said that the working group was entirely
free to deal with Article 26(2) also.
Mr. BILGEN (Turkey) suggested that Article 27 (1) be
recast in different terms so that it would take an express agreement to
rule out local remedies rather than the presumption being the other way.

Hr. BROCHES(Chairman) reiterated that the Convention did not
express any view with regard to the desirability or undesirability of
exhausting local remedies. All the Conventicn said was that where
there was consent to submit a dispute to the Centre, this wculd mean
that the exhaustion of local remedies has been waived. It, e.g.. clarified that where a State included a unilateral provision in till legislation for encouraging investments that investment agreements would be
2

This summary record was sent to the members for clearance in provisional form and reflects their comments. The articles discussed, unless otherwise
indicated, refer to the Draft Convention of September 11, 1964, Doc. 43
Doc. 64
Working Group IV; for its report see Doc. 87
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-2subject to international arbitration, such a provision would be taken
to exclude local remedies unless a contrary intention was expressed.

Hr. BRINAS(Philippines) mentioned that the third paragraph to
the preamble to the Convention acknowledged the fact that the us•.al
method of settlement of disputes was through national legal processes.
In his opinion Article 27(1) ran counter to the preamble because it
expressed a presumption of the unusual. He therefore suggested that the
logical thing to do would be to include an opposite presumption, namely,
that in the absence of a statement to the contrary, disputes could only
be brought before the Centre after the exhaustion of local remedies.
Mr. LARA(Costa Rica) said he was in agreement with the Chairman
but thought that the Article might be redrafted so as to avoid confusion
produced by the words "recourse" and "remedy*. He then asked whether an
agreement to arbitrate a dispute would exclude the possibility of its being
referred to conciliation.
Mr. BROCHES(Chairman) replied that conciliation would indeed be
excluded unless the parties agree to refer the matter to conciliation.
The parties were always free by mutual agreement to change the terms of
their original consent.
Mr. LOUR(India) thought that the words "unless otherwise stated"
may lead to confusion. They were unnecessary because consent implied a
meeting of the minds. He thought that once consent was given it should
be irrevocable and unconditional and that those words may lead to difficulties in that respect. He would also like the Article to provide for
the possibility of withdrawing consent before or after the proceedings had
already commenced. Otherwise, and subject to certain drafting improvements,
he considered the Article satisfactory.
Mr. LOPEZ(Panama) wished to associate himself with the observations
made by the delegates from Turkey and the Philippines. The presumption
should be in favor of the duty to exhaust local remedies rather than in
the other way.
Mr. GUARINO(Italy) suggested that in order to give effect to the
irrevocability of the consent, an idea which he fully accepted, the words
"and could not be revoked" be added at the end of the first sentence of
Article 26(2) of the present text.
Mr. BURROWS(United Kingdom) wished to draw attention of the working
group dealing with Article 26(2) to the written comments,of his Government
according to which consent once given could not be withdrawn unilaterally.
This proposal was slightly different from the Italian one because it
envisaged the possibility of withdrawing from arbitration by mutual agreement.
Mr. HETH(Israel) wished to associate himself with the remarks of the
Philippine delegate. The provision should state that the usual recourse for
an investor should be to exhaust local remedies, and that the opposite
should be the exception rather than the rule, i.e., the reverse of what the
present draft seems to postulate.
Mr. BROCHES(Chairman) thought there might be a misunderstanding.
He thought that Article 27(1) did not change any rule of law. The position would be exactly the same if the Article did not exist in situations
where the choice of a tribunal clause was included in an agreement. This,
4 See

Doc. 45
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-3however, was not the case insofar as unilateral provisions which may be
included in investment legislation were concerned, and it was for-this
reason chiefly that the Article was included.

Mr. OUMA(Uganda) stated that he was in agreement with the Chairman
but suggested that the inclusion of a provision stating that Article 27(1) did
not in any way affect the local remedies rule might remove the difficulties
to which some of the previous speakers addressed themselves.
Mr. TSAI(China) said that he was in favor of maintaining Article 27(1).
If this provision did not exist, the question of exhaustion of local remedies
would, in his opinion, be examined under the various national laws, and this
might create difficulties. He considered Article 27(1) in line with the
nature of arbitration which means that if the parties agree to arbitration,
then arbitration should be the sole recourse. The Convention was
intended to afford procedural protection to foreign investors and a condition on prior exhaustion of local remedies would be too burdensome on such
investors. Finally, exhaustion of local remedies would imply that decisions
of national courts could be reviewed by arbitral tribunals, which would be
undesirable.
Mr. van SANTEN(Netherlands) thought that Article 27(1) was declaratory and therefore superfluous. In addition, the existence of this provision
might create difficulties with respect to remedies provided for under other
international treaties. Article 27(1) seemed to narrow down the possibilities of choice given to the signatories of this Convention to submit disputes
to other international tribunals. For those reasons he felt it might be
better to omit Article 27(1) or at least include in it a provision along the
lines suggested by Uganda.

Mr. HROCHES(Chairman) did not share the view that the Article narrowed
the freedom of choice of parties to make use of other tribunals. All the
Convention said was that where the parties agreed to submit themselves to
the Centre, this submission would stand.
Mr. PEREZ(Ecuador) supported the rule implicit in Article 27(1) that
where consent existed to waive local or other remedies the parties should be
bound by their agreement. However, he strongly advocated the inclusion of
a provision to the effect that the investor would first have to exhaust local
"administrative" procedures so that the claim could not be instituted before
all available local administrative measures have been exhausted.
[The meeting recessed for a short break].
Mr. BERTUM (Germany) thought that Article 27 (1) was necessary as he =ova doubts whether an agreement to submit a dispute
to an international tribunal implied the waiver with respect to the
rule of exhaustion of local remedies. He was therefore in support
of retaining Article 27 (1) in the text.
Mr. COUREVITOR (United States) wished to say that although in
his opiiig-Th6 nrovIsion was merely declaratory, he supported its
inclusion in the te-ft in order to remove any doubts about the matter.
Mr. BURROWS (United Kingdom) associated himself with the remarks
of the previous speaker and said that he would not support the proposal
made by the delegate of Uganda because in his opinion the phrase "unless
otherwise stated" expressed that very same idea.
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Mr. MELCHOR (Spain) thought the Article as it stood entirely
satisfactory. n his opinion, the Ecuadorian proposal could lead to
confusion and he therefore requested the delegate of Ecuador to-reconsider the matter.

Mr. BROCHES(Chairman) said that the Secretariat would try to
revise the text of Article 27 (1)5inthe light of the discussion at
Which time the debate may be resumed.

Article 27 (2)
Mr. BROCHES(Chairman) said that the text of this provision had
been revised to read as follows: "notwithstanding the provisions of
Article 26 (1) a Contracting State when consenting to the submission
of any dispute with a national of another Contracting State to the
Center may consent to the substitution of that national in proceedings
pursuant to this Convention by its State or by any public international
institution if that State or institution, having satisfied the claim of
such national under an investment insurance scheme, has been subrogated
to its rights." The Chairman explained the revised text.
Mr. TSAI (China) said the revised text was satisfactory in his
opinion=p7E-that he would condition the right of subrogation to
cases where the subrogee had renounced the right to pursue the inherited claim in any manner except arbitration before the Center.
Mr.van SANTEN(Netherlands) thought the text might be improved
to make clear that the consent to subrogation might be made at any time
before or after the dispute had arisen.

Mr. BROCHES(Chairman) agreed to review the language to take the
point into account.
Mr. ORTIZ (Peru) said he was opposed to any provision relating
to subroga= He saw great difficulties in allowing a State to inherit the rights of a private investor in the manner suggested.
Mr. BROCHES(Chairman) replying stated that it should be borne
in mind that the State inheriting the rights of a private investor
more rights
would not be acting as a sovereign State and would have
than its national had in the case.
Mr. BFR2RAM (Germany) wished to include a provision to the
effect TEE-Trie consent to the substitution of the private investor
could be given at any time and not only at the time of consent to the
submission to arbitration. He also thought the words "under an investment insurance scheme" were too restrictive and he wished them eliminated
or changed.

Mr. BROCHES(Chairman) replying said that on the contrary he
thought it desirable to liqit the provision to subrogation by virtue
of an investment insurance.
Mr. AG0h0(Nigeria) thought that paragraph (2) could be misused since the Contracting State could not participate in negotiations
between an investor and his national State on payments under insurance
schemes. He therefore suggested that, should paragraph (2) be maintained, a proviso be added to the effect that such Contracting State
be brought into the picture before any payment is made to the investor.
5See
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- 5 Mr. GHACHEM(Tunisia) considered the new version more satisfactory but in view of the fact that the aim of the Convention was to
put private persons and States on an equal footing, suggested that the
scope of the subrogation be more clearly defined in order to prevent
States as such from replacing private persons.
Mr. MELCHOR(Spain) thought that enabling the national State
of an investor or an international organization to intervene directly,
would modify the purpose of the Convention which is intended to deal
with disputes between States and nationals of other States. He realized
that difficulties could arise in view of the existence of certain bilateral agreements. However, the very objective of this Convention was
to create facilities which the investor could fully trust and through
which he would wish to settle any disputes. In other words one could
say that the need for international investment guarantees existed because there was no Convention such as this one. He therefore thought
that this Convention should exclude the possibility that two States
litigate directly, even by way of subrogation, and consequently suggested the deletion of paragraph (2).
Mr. GOUREVITCH(United States) considered paragraph (2) as
amended satisfactorily. He assumed that the expression "investment
insurance scheme" would cover the investment guaranteecontracts
included under the United States' scheme. With respect to Mr.
MEICHOR's comment, he pointed out that the subrogated State would
WEETTZ greater rights than those which the investor had himself.
Mr. BRUCHES(Chairman), in connection with the comment made
by Mr. TSAI, agreed that a claim inherited by a State by way of—subroganFiriould only be brought before the Center if such State would
not concurrently have recourse to other remedies such as those provided
in bilateral agreements.
Mr. BOMANI(Tanzania) said that he had misgivings with respect
to Article 27(2), particularly in view of the importance of the identity
of the parties. He was also concerned by the reference to public international institutions and thought that the deletion of the words "under
an investment insurance scheme" as suggested by Mr. BERTRAM would create
even more difficulties.
Mr. BROCHFS(Chairman) explained that the reference to public
international institutions had been considered desirable since it had
been pointed out at. the meeting of Addis Ababa; that plans were being
made for the creation of a multilateral investment guarantee institution, possibly with specific reference to investments in Africa. Besides, this matter was also being discussed in the Council of Europe.
Technically, unless a provision were included in the Convention, such
institutions could not appear before the Center.
Mr. O'DONOVAN(Australia) had no objection to the principle of
subrogation but pointed out that when referring to Contracting States
in connection with consent, reference should also be made to political
subdivisions or agencies. Otherwise this provision could not become
effective in all countries. In addition, he mentioned that one should
also take into account the situation where investment insurance guarantees would be given not by a State but by an authority, agency or other
instrumentality. In this connection he asked whether consent given by
an investor and agreed to by a host country would remain effective if
• See Doc. 25
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the investment would be acquired by another person having the same
nationality as the original investor.
Mr. BROCHI (Chairman) said that this would depend on the circumstances 7=7/hich consent was given.
Mr. LOPEZ (Panama) shared the apprehensions of some delegates
and particularly agreed with the observations made by Mr. MELCHOR.
Subrogation would be undesirable under the Convention since a private
person would be replaced by a subject of international law. This
would be particularly undesirable after proceedings had actually
started.
Mr. LOKUR(India) agreed with the suggestion to delete
Article 27(2). In the first place, he considered this paragraph
as going beyond the scope of this Convention. Secondly, the fact
that a dispute between a State and a national of another State
could become a dispute between two States might impair the diplomatic relations between those States. In addition, paragraph (2)
seemed to implir that a State might compensate his national without
considering the merits of the claim. Finally, the independence of
the arbitrators might be affected by the fact that in a way the
claim would already have been settled. He also agreed with the
observation made by Mr. BERTRAMconcerning the moment when the consent to subrogation should be given.

Mr. RATSIRAHONANA(Malagasy Republic) said he was particularly
unhappy with respect to the reference to "public international institutions" in this Article which he wished to see deleted.
Mr. GUARINO(Italy) said that on the basis of his own experience
the provision was entirely acceptable to him. The misapprehensions
expressed by some of the previous delegates were in his opinion somewhat
exaggerated.
Mr. OUMA(Uganda) thought the provision contradicted paragraphs
(2), (3) and (6) of the Preamble to the Convention and was unacceptable
to most of the capital-importing countries.
Mr. MALAPLATE(France) said that he was opposed to the provision
because it would contribute to transforming private disputes into disputes between States.
Mr. KPOGNON(Dahomey) supported the provision. He saw no reason
why States should not be entitled to pursue subrogated claims. He
thought its elimination from the Convention may also deter the establishment of a multilateral investment guarantee fund which would certainly
encourage the flow of private capital into the developing countries.
Mr. MELCHOR(Spain) wished to explain his opposition. He said
that the investor who had been compensated by insurance should be the
proper party to pursue the claim notwithstanding the fact that his loss
might already have been covered.
Mr. DODOO (Ghana) associated himself with the remarks of the
delegate77=a, Nigeria, Uganda and Spain. With respect to Article
27(1) he thought it would be better to restate it in a positive fashion
so that it would stipulate that access to the Center was available only
after local remedies had been exhausted except where an express agreement
to the contrary existed.
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-7Mr. BERTRAM (Germany) defended the provision. He said that a
private investor would not usually press his claim after obtaining
compensation through an insurance program, and that the very fact
that his State could then inherit a legal claim was a commendable
thing because otherwise the settlement of the issue would be confined to the political plane.

Mrs. VILLGRATTNER (Austria) suggested the provision be replaced
or amenCi773711711/77Eat where an investor had been paid undek an
insurance guarantee this would not cancel his claim or his right to
proceed with arbitration or conciliation.
Mr. AWOONER-RENNER(Sierra Leone) supported ..he proposals to
delete Article 27(1) and (2) from the Convention.
ffhe meeting adjourned at 1:30 p.m.]
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SID/LC/SR/10 (December 28, 1964)
Summary Proceedings of the Legal Committee Meeting, December 2, Afternoon

The Legal Committee reconvened at 3:03 p.m.

Mr. da CUNHA(Brazil) requested a vote on Article 27(2).
Mr. PREZ(Ecuador) thought the provision might be acceptable to some of the opposing delegates if an express provision ware
included to the effect that the State representing a subrogated
claim was acting strictly as a person under private law and that an
additional provision along the lines suggested by China be also included.
Mr. LARA (Costa Rica) warmly supported the provision which
he urged upon the meeting to accept.

Mr. TSAI(China) commenting on the Austrian proposal said it
would be unsatisfactory to allow the original claim to persist after
subrogation had already taken place because than the responding State
would be faced with two claims.
Mr. BERNARD(Liberia) proposed the deletion of the provision
from the Convention.
Mr. ROUHANI(Iran) said he would prefer to see the provision
(which was a considerable improvement aver the original wording)
omitted. He thought nothing would be lost by eliminating the provision because its omission. would not preclude agreements on subrogation and where these existed, they could be brought before the
Center.
Mr. BROCHES(Chairman) said that he did not share the view
This summary record was sent to the members for clearance in provisional form and reflects their comments. The articles discussed, unless otherwise
indicated, refer to the Draft Convention of September 11, 1964, Doc. 43
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- 2 just expressed. He thought that in the absence of a specific provision to that effect, the Center would probably not entertain subrogated claims because the Convention only envisaged disputes between
States and individuals. He then re-explained the provision. He would
now put the question of its retention or exclusion to a vote under the
assumption that those voting in favor of retention would do so with
reference to any particular amendment that they would like to see included in it. The Chairman then called for a roll vote which showed
23 delegates against the deletion of the provision, and 22 in support
of deletion. In view of the close division, he proposed to refer the
matter to a "orking Group which could try and make the provision acceptable to a larger number of delegates. He then restated in response
to a question that all that had been decided was not to delete the provision. A vote in favor of retaining the provision did not necessarily
refer to its present form:

Article 28
Mr. BROCHES(Chairman) wished to explain this provision so as
to avoid any possible misunderstandings. In reply to a previous
comment, he wished to state that the closing phrase of this provision did not introduce a right of intervention by the investor's
State but merely permitted such a right (if it existed) to revive if
the State party to the dispute failed to comply with an award.
Mr. ROUHANI (Iran) suggested that the wording be altered.
He would only exclude diplomatic protection during the period when
proceedings were actually in progress.

Mr. TSAI(China) wished the Chairman to clarify the relation
between this Article and Article 58.
Mr. BROCHES(Chairman) said these Articles were unrelated.
Article 28 should be read in conjunction with Article 56 which declares that the parties shall abide by and comply with an award.
In response to a further question from Mr. TSAI,he reiterated that
the obligation to comply with an award was a separate question from
that relating to the inability of a private investor to enforce
through the courts a decision against an unwilling Sovereign State.
Mr. HETH(Israel) agreed with Yr. ROUHANIand thought that
diplomatic protection should not be excluded until a dispute is
actually brought before the Center, since diplomatic means might
be used to prevent litigation between the parties.
Mr. LARA(Costa Rica) suggested that the last part of Article 28 be replaced by a provision saying in substance: "In case
the other Contracting State has failed to comply with its obligations pursuant to this Convention or has not complied with the
award rendered in such dispute."
Mr.BURROUS(United Kingdom) assumed that Article 28 was
not intended to exclude diplomatic protection by the State of
which an investor is a national if a State, after having consented
to arbitration, would refuse to go to arbitration, thus preventing
the Center from rendering an award. Secondly, he referred to the
written comments submitted by the United Kingdom' suggesting to add
a provision to the effect that "diplomatic protection shall not for
2 See
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-3the purpose of this Article include diplomatic exchanges intended
solely to assist a voluntary settlement of the dispute at any stage
of the dispute." In his opinion, Article 26 was not intended to
exclude informal contacts but only formal diplomatic protection.

Mr. BROOHES(Chairman) said that the breach by a State of
its contract by refusing to go to arbitration would not prevent
arbitration proceedings from taking place and an award from being
rendered, if necessary by default. He thought, however, that Mr.
LARA's suggestion would cover the point. With respect to the
meaning of the words "diplomatic protection" he agreed in
substance but not necessarily with the specific language suggested.
Mr. UKAWA(Japan) agreed with the United Kingdom on the meaning of the words "diplomatic protection" and felt that the expression as used now in Article 28 might be interpreted in too wide a
sense.
Mr. LOPEZ(Panama) was concerned by the fact that Article 28
provides for diplomatic protection in case a State fails to comply
aith the award, while no provision is made for the case where the
investor himself would fail to comply with the award.
Mr. BROCHES (Chairman) pointed out that the Convention provided means by which non-State parties could be forced through
courts to comply with the award while there was no such possibility
of enforcement against States.

Mr. KPCGNON(Dahomey) suggested that there be added to this
Article that diplomatic protection means a diplomatic endorsement
by a Contracting State of the claims made by one of its nationals.
Mr. ORTIZ(Peru) thought that the purpose of this Article
was to avoid a diplomatic claim being brought forth at the some
time the arbitration proceedings were held. He did not think that
in order to enforce the award it was necessary or convenient to
have diplomatic protection, since the authority of the award should
derive from the Convention. Me suggested that this Article state:
"In no case will the Contracting State give diplomatic protection
or bring forth an international claim with respect to any dispute
between one of its nationals and another Contracting State if they
have consented to arbitrate according to this Convention, and while
the arbitration procedure is still open to them." In the case where
the State involved in the dispute had complied with the award all
diplomatic claims of the State of the investor should be ended.
hr. BRCCHES(Chairman) referred to the proposal submitted
by the United Kingdom of excluding from the scope of "diplomatic
protection" diplomatic exchanges intended solely to assist a voluntary settlement of the dispute. He thought that this proposal coincided in substance with that of Mr. KPOGNON.He then suggested
that the following words could be added to this Article: "Diplomatic protection for the purposes of this Article shall not include
informal diplomatic exchanges for the sole purpose of facilitating
a settlement of the dispute pursuant to this Convention". A show
of hands indicated that the majority favored this proposal. He then
requested a show of hands on the proposal by Mr. KPCGNONand the
response was negative.
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Mr. HETH(Israel) enquired why there was need to add the word
"informal" to "diplomatic exchanges".
Mr. BROCHES (Chairman) stated that informal exchanges would
fall short of espousal, and that was what the majority of the delegates seemed to prefer.

Mr. SAPATEIRO(Portugal) thought that any intervention of
the State of which the investor is a national before the award is
rendered was not in conformity with the spirit of this Convention.
Even if informal, any such action would be an intervention tending
to force a State in which the investment had taken place to give
satisfaction to the investor.
Mr. BROCHES(Chairman) stated that 21 delegations had approved the suggestion by the United Kingdom as presented to the
meeting by the Chairman, and he then enquired whether there were
delegations opposed to any change or further elucidation of the
term "diplomatic protection". A show of hands indicated that
there were 14 delegations opposed to such a change. He then suggested that there be a discussion of the proposal by Mr. ROIJHANI.
Mr. ROUHA4I(Iran) objected to the proposal made by Mr. LARA
that the last sentence should be expanded to cover also cases in
which arbitration is not resorted to, since the basis af the Convention was the consent of the parties to go to arbitration. He
proposed that Article 28 start with the words "while proceedings
are in progress under the provisions of this Convention ...", and
that the words after "Convention" in the existing text be deleted.
Mr. BROCHES(Chairman) requested a show of hands which indicated no clear majority in favor of or against the proposal. Mr.
BROCHESstated that under Mr. ROUHANItsproposal the right of diplomatic protection and the right to bring an international claim would
be suspended during any proceedings, but they would be in effect
prior to and after the proceedings.
Mr. BURROWS(United Kingdom) stated that another effect of
this proposal would be that if the proceedings were conducted in
an improper way and contrary to the provisions of the Convention,
the State of which the national was a party would be prohibited
during the course of those proceedings from complaining about that
conduct.
Mr. BROCHES(Chairman) stated that this was correct and that
it was also true under the existing wording of Article 28.
Mr. SAPATEIRO(Portugal) thought that the only difference
would be that according to this proposal no diplomatic exchanges
would take place during the proceedings whereas the original text
provided that such diplomatic exchanges could not be started from
the time a consent was given, even before proceedings were started.
Mr. BROCHES(Chairman) requested another show of hands on
the proposal made by Mr. ROUHAHI,which indicated that a majority
was against it.
Mr. GHACIal(Tunisia) requested a clarification about voting
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procedures concerning amendment proposals. He stated that in some
cases the delegates were asked to vote on amendments without having
a chance to vote on the existing text, which they might find satisfactory.

Mr. BROCHES(Chairman) stated that when amendments were proposed, it was customary first to vote on the amendments, and if the
existing text was acceptable it was assumed that the delegates would
vote against the proposed amendments.
Mr.MALAPLATE(France) stated that there were cases where
suggested amendments were not contrary in spirit to other suggested
amendments, and in some cases it would be possible to combine them.
He thought that it should be stated whether the discussion concerned
the final text or only sane suggestion that could be incorporated in
the final text.

Mr. BROCHES(Chairman) stated that when there were a number
of amendments proposed, which were all intended to achieve the same
purpose, a vote was requested to determine which one was preferred.
Although not incompatible in substance, one of the proposals had to
be chosen and therefore he tried to find out which expression was
more acceptable to the meeting.
He then stated that there were formal proposals by Messrs.
ORTIZ and LARA. The first part of Mr. ORTIZ'sproposal started
with the same language as Mr. ROUHANI'sand for that reason he
thought it should be regarded as having been rejected by the meeting. He said that the second part of Mr. ORTIZ'sproposal would
be to delete the existing words after "Convention" and to state instead "after the other Contracting State has complied with the award
there will be no diplomatic protection whatever".

Mr. HELLNERS(Sweden) enquired whether there could really be
a question of diplomatic protection when the other party had fulfilled its obligations according to the award.
Mr. BROCHES(Chairman) stated that in his opinion the answer
was negative, but that he had been asked to put it to a vote.
Mr. ORTIZ(Peru) felt it was important to provide that in
no case would there be a linking of the diplomatic claim to the
execution of awards. Diplomatic intervention should be excluded
during the time the proceedings were held as well as after the
award had been complied with.

Mr. BROCHES(Chairman) enquired whether Mr. ORTIZmeant to
exclude diplomatic protection even after the host State party'refused to comp] with the award.
Mr. ORTIZ(Peru) stated that the authority of. the award
should be imposed by the moral standing of the international organization and not by a diplomatic claim. Otherwise it would become a conflict between States.
Mr. SAPATEIRO(Portugal) wished to clarify his view that
there should be no diplomatic protection from the time the parties
had consented to submit their investment disputes to the Center until the time when the award was rendered. After the rendering of
766

-6the award, however, and with regard to its enforcement, he would
accept diplomatic intervention if a State did not comply with it.

Mr. BROCHES(Chairman) requested a show of hands on the proposal to exclude diplomatic protection even in the case where a
Contracting State would fail to abide by an award, which indicated
a negative response. He then requested a show of hands on the proposal by Mr. LARAand the response was also negative.
Mr. LOKUR(India) requested a clarification of the words "unless such other Contracting State shall have failed to abide by".
It was possible that an investor himself would not abide by the award.
Mr. BROCHES(Chairman) stated that the discussion was only
about diplomatic protection on behalf of the national. The host State
could do whatever it desired since there was no curtailment of its
freedom to act.

Mrs. VILLGRATTNER(Austria) asked that the Chairman recommend
to the Drafting Sub-Committee that there be avoided any wording that
may lend itself to an interpretation that in those cases which are
excluded from the exclusion of Article 28 there shall be obligation
on the part of the State to give diplomatic protection.
Mr. BROCHES(Chairman) referred this suggestion to the Drafting Sub-Committee.
[The meeting then recessed for 15 minutes.]

Mr. BROOCHES(Chairman) in view of some confusion due to votings
on several proposals and counter-proposals took the sense of the meeting
on Article 28 as amended by the addition of the sentence "Diplomatic
protection for the purposes of this Article shall not include informal
diplomatic exchanges for the sole purpose of facilitating a settlement
of the dispute pursuant to this Convention".
Mr. TSAI(China) asked whether this sentence implied that the
conciliatory efforts of the Centre were considered as insufficient.
Mr. BROCHES(Chairman) said that the amendment was merely intended
to prevent Article 28 from excluding diplomatic exchanges as long as they
do not have the character of formal representations espousing or endorsing
the case of a national. The Committee then approved Article 28 as amended.

Article 29
Mr. LOKUR (India) thought that if Articles 26(1), 29 and 30
all dealt with the question of the jurisdiction of-the Centre they
should be referred to the Iforking Group already dealing with Articles
26 and 30 to see if they could combine them;

Mr. BROCHES(Chairman) thought there was merit to this suggestion
but thought some delegates might wish to discuss the Articles from the
floor.
Mr. SAPATEIRO(Portugal) supported the Indian proposal.
4 Working

Group IV; cf. Docs. 87 through 100
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Hr. BROCHES(Chairman) then referred the Articles to the Working
Group declaring, in response to a cf;mment from the United States delegate,
that such reference had no bearing on the question of the desirability
of maintaining or of amending the provision included in the draft. The
report of the Working Group would come to the floor and delegates could
then address themselves to whatever came out of the group. He then
announced the composition of the Working Group on "Privileges and
Immunities" as follows: Ecuador, Austria, Costa Rica, Australia,
Netherlands and Finland.
After discussing the question of when the various working
groups would meet, the Chairman announced that in view of the late
hour the meeting should stand adjourned. He would propose that the
first item on the next meeting should be Article 40 and that the
meeting would start at 10:00 a.m.

The meeting adjourned at 5:28 p.m.
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SID/LC/SR/11 (December 29, 1964)
Summary Proceedings of the Legal Committee Meeting, December 3, Morning

The Legal Committee reconvened at 10:15 a.m.
Mr. BROCHES (Chairman) made a few announcements regarding the program
of work7--M-said that the Working Group on Chapter II would meet in the
afternoon. Concerning the problem of enforcement of awards, he said that
to save time, he intended to appoint a Working Group before the relevant
provisions ware discussed in the plenary meetings. He suggested that
delegates wishing to take part in this Working Group contact Hr. Sella and
added that it would be desirable that the different legal systems be
represented. He also suggested that concrete suggestions be filed with the
Secretariat not later than Friday afternoon in order that the discussions of
the Working Group be more fruitful. With respect to the provisions of
Chapter VI relating to the cost of proceedings, the experience at the
consultative meetings had shown that although no question of policy was
involved, much time had been devoted to discuss the practically unlimited
number of possible solutions. He therefore proposed a different system than
the one followed until now and asked delegates to submit proposals for
amendments in writing not later than Friday afternoon. The Committee would
then merely vote on such amendments without discussing the provisions as such.

Mr. MALAPLATE(France) mentioned that the approved addition of a
paragraph(4)to Article 162had created difficulties to the Drafting SubCommittee particularly with respect to the French version. The Drafting
Sub-Committee thought it preferable that the obligation of the SecretaryGeneral to keep Contracting States informed of the qualifications and
experience of the members of the Panel be mentioned in the Rules of Procedure'rather than in the Convention itself.
I This summary record was sent to the members for clearance in provisional form and reflects their comments. The articles discussed, unless otherwise
indicated, refer to the Draft Convention of September 11, 1964, Doc. 43
Doc. 64 and Summary Proceedings of the Legal Committee Meetings, November 30 and December 2, Docs. 62 and 71 respectively
Regulations and Rules of the Centre (ICSID/4)

2 Cf.
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Messrs. BURROWS (United Kingdom) and GOUREVITCH(United States)
concurred, since this was a matter of detail which could be better handled
in the Rules of Procedure.

Mr. LOKUR(India) thought that the deletion of the latter part of
paragraph(4)might give the impression that only the names of the members
of the Panel are to be circulated. On the other hand, he would not object
to the deletion of the whole paragraph(11)and to the matter being dealt
with in the Rules.
Mr. van SANTEE(Netherlands) agreed that points of detail should be
left to the Rules but mentioned that he attached a great importance to the
circulation of the names of the panel members.
Mr. BROCHES(Chairman) said that the Rules could provide for the
circulation of both the names and the qualifications and experience of the
panel members and suggested that the Committee decide upon deletion of the
whole paragraph(b),although, if desired, the Committee could also vote on
Mr. MALAPLATZ'sproposal to delete the latter part of such paragraph only.
The Committee agreed to delete the whole paragraph (4).Mr. BROCHESconfirmed
that the matter would be covered in the Rules which would also contain a
provision on the information to be provided by the appointing authorities.
Articles 31 and 40.
Mr. BROCHES (Chairman) said that these provisions were identical
except that Article 31 referred to conciliation while Article 40 referred
to arbitration. He added that the delegation of Haiti'had suggested to
delete the words "sufficient to establish prima facie that the dispute is
within the jurisdiction of the Centre" froiiFaTaERTE(2)of these Articles.
Mr. LARA (Costa Rica) agreed in principle with the provisions of
these ARM:a-hut thought that, to avoid undue delays and difficulties,
the text should be more precise with respect to the information to be
contained in the request. In his opinion, the request should contain a
clear presentation of the facts on which the parties agree, a clear presentation of the facts on which they disagree with the reasons therefor,
a mention of what the parties wish to obtain, an exact indication of the
procedure for the arbitrators and an express indication of consent.
Mr. ATTOONER-REfl1ER (Sierra Leone) suggested to add at the end of
paragraph(l)of Article 40 the words " a copy of which should be addressed
to the other contracting party". This might give the parties a last
opportunity for settling their dispute before conciliation or arbitration
proceedings actually start.
Mr. OUMA (Uganda) desired a clarification on the relation between
Articles 61172 Lb.
Mr. BRCCHES(Chairman) replying said that the basic provision was
Article-44 =len states that the Tribunal is the sole judge of
its competence. The provision in Articles 31 and 40 were unusual; they
introduced what might be described as a screening process prior to setting
the machinery of arbitration or conciliation into motion. They were inserted
in response to a desire expressed by certain delegates to have some kind of
safeguard against entirely unfounded claims which could embarrass States.
The Secretary-General would of course only prevent the access of a claim which
had no foundation whatsoever.
4 See Doc. 60
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- 3 Mr. ORTIZ(Peru) thought there should be some difference between the
requirements in the case of arbitration and the requirements in the case of
conciliation. He therefore suggested that the words "sufficient to establish
prima facie that the dispute is within the jurisdiction of the Centre" be
omitted in Article 31 which referred to conciliation.

Mr. HETH(Israel) thought that a decision by the Secretary-General
preventing access to arbitration or conciliation should be subject to review
since the Secretary-General would in effect be exercising a judicial power.
Mr. PEDI5 (2thiopia) supported the Article in general but thought
that itaairprovide for a joint request because a unilateral right to
institute proceedings would be open to abuse by persons who wished to
embarrass States. In reply to an explanatory comment from the Chair, he
stated that he did not envisage the necessity of a second consent but
merely wished to provide for the case where consent had not existed prior
to the institution of proceedings.
Mr. LOUR (India)' supported the suggestion that the Convention provide
oint
for a join
- request except where one of the parties does not want to come to
the Centre notwithstanding his previous consent. He also wished the expressiol
"issues in dispute" to replace the phrase "the subject-matter of the dispute"
in paragraph(2)of the Article. Finally, he also wished that the screening
powers of the Secretary-General be made subject to some form of appeal or
review.

Mr. BROCHES(Chairman) said he saw no objection to providing for a
joint'request where both parties were not disputing their consent.
Mr. TSAI(China) drew the attention of the meeting to the proposal
of his Government,circulated in Document SID/LC/5; that the decision of the
Secretary-General not to entertain a claim be subject to appeal by some
other body. He then proposed that the last sentence of paragraph(2)commenciog
with the word "sufficient" be deleted.
Mr. HELLNERS(Sweden) was disturbed by the adverse comments directed
against the system embodied in Articles 40 and Lai of the present draft which
he found entirely acceptable. He did not want to see a proliferation of
bodies which would be the direct result of subjecting a decision by the
Secretary-Gen2ral to review. He also felt that if the Article spoke in
terms of a joint request it would in effect mean that parties were to consent not once but twice. He thought the Rules for the institution of
proceedings should elaborate more than they do at present on the type of
information referred to in paragraph (2).
Mr. BIGAY(Central African Republic) was in favor of maintaining the
existing wording of Article hi:). He thought it would be quite normal for the
Secretary-General to have the power to set aside requests which in all
evidence could not be entertained. This would not prevent the tribunal from
being judge of its own competence. He was against providing for a joint
request for the constitution of the tribunal because it was tantamount to
asking the defendant to give a second consent. He suggested that in paragraph (3) the words "the above provisions of this Article" be substituted
for the words "the provisions of paragraph (2) of this Article."
Hr. FunsCa Salvador) was also in favor of maintaining the text of
Article 40 as it was, since he thought it provided for the logical procedure
to follow. He agreed to maintain the powers granted to the Secretary-Genere
in the last part of paragraph (2). He thought that the Secretary-General would
See Doc. 74
• Cf. Doc. 52
Doc. 45
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examine the petitions without considering matters of substance, and that he
would only ascertain whether the formal requirements had been complied with.
He also thought that it would be proper to provide that the other party
receive a copy of the petition.
Mr.BERTRAM(Germany) was in favor of maintaining the system laid
down in Article 140 (1) of the Draft. If a joint petition were required,
it would in fact result in the necessity of a second consent of the parties
and such method would jeopardize the aims of the Convention. In principle,
he was in favor of the so-called screening power of the Secretary-General,
but thought that its formulation in the text was perhaps too strong. He
suggested that the word "appears"be substituted for the words "is found"
in paragraph (3).

Mr. BROCHES(Chairman) explained that the word "found" had been used
because all that would have to be ascertained were the requirements of
paragraph 2 and probably paragrapn(1).
Mr. MELCHOR(Spain) thought that Article ho was clearly drafted, and
was in favor of maintaining it in the text. He thought that there should
be no special conditions for the institution of proceedings because this
might occasion litigation as to whether or not the formal requirements had
been complied with. He thought that the powers of the Secretary-General
established in paragraph(2)should be maintained since the substantive matter
would always be decided by the tribunal.
Mr. AGGRO(Nigeria) thought that if there was to be any screening at
all it should be left to the tribunal itself, since it would have power to
decide its own jurisdiction. However, if the meeting felt that there should
be an intermediate body to prevent frivolous actions being brought before
the Centre, he suggested that a committee composed of the Chairman, the
Secretary-General, and the Deputy Secretary-General be constituted to determine
whether or not the dispute was prima faciewithin the jurisdiction of the
Centre.
Mr. SAPATEIRO(Portugal) opposed the proposal that the request be
made by both parties, since this might eliminate any possibility of starting
a procedure. He thought that there should be a distinction between arbitration and conciliation on this matter. Conciliation required the agreement
of both parties, without which it could not take place. Therefore, he
suggested that it would be useful to provide that conciliation could be
started only if both parties signed the request. If one party refused to
sign, it would also refuse to conciliate and there would be a consequent
loss of time and money.
Mr. BROCHES(Chairman) stated that the discussion would deal first
with arbitration and then the meeting could take up the possibility of a
different treatment for conciliation.
Mr. PEREZ(Ecuador) suggested that there could be cases where Contracting States, in granting their initial consent for the submission of
certain disputes to arbitration, would make it a condition for the holding
of arbitration proceedings that the local administrative remedies be
exhausted first. Pursuant to the existing wording of the Article it would
not be possible to determine through a prima facieexamination of the
request by the Secretary-General whether this condition had been complied
with. It would therefore be necessary for the tribunal itself to consider
that matter at the first stage, and this could lead to difficulties. Therefore, he suggested that a new paragraph be added after paragraph(2)stating:
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- 5 "For a petition of arbitration to be considered it must contain sufficient
information indicating that the administrative remedies in the State party
to the dispute have been previously exhausted, or that more than three
months have passed after the administrative claim was presented without
having had any resolution from the competent authorities".

Mr. GUARINO(Italy) stated that in practice one of the parties could
state that it had not given its consent to accepting the jurisdiction of
the Centre in a particular case. There would then be a question on the
competence of the tribunal, and he felt that the Secretary-General should
not be given the power to render a final decision on this subject because
it was a jurisdictional question. For this reason, he proposed that the
Secretary-General should inform the other party of any request for arbitration
and said party would have a certain number of days to express its formal
opposition. If there was opposition, a commission would be appointed as
proposed by Hr. TSAI,with a view to establishing prima faciethe competence
of the tribunal. If this Commission would declare that the tribunal is not
prima faciecompetent, the question would be closed.
Nr. BROCHES(Chairman) stated his unequivocal opposition to this
point of view. When two parties agreed to submit future disputes to a
certain tribunal, it would be likely that if one of them did in fact submit
a specific dispute, the other might refuse to cooperate. The screening procedure had been inserted because it had been suggested that Contracting
States might be afraid that certain investors would bring unfounded proceedings without having obtained consent for the sole purpose of intimidation.
But to take away more from the competence of the arbitration tribunal would
be completely inconsistent with the whole purpose of the Convention. The
Secretary-General's power would apply where there was not the slightest doubt
that the party was in bad faith or misinformed. For example, a claim could
be submitted by the national of a country that was not a party to the
Convention. This was the type of formal requirement that the SecretaryGeneral would screen. He also felt that it was unfounded for the capitalexporting countries to fear that the Secretary-General would prevent an
investor from having access to the Centre merely because the SecretaryGeneral thought that it was not a good case.
Mr. DODOO(Ghana) felt that under Article 40 (2), the SecretaryGeneral should act like a registry official of a court. Concerning paragraph (1), he supported the proposal of Messrs. LCKUR and AMMER-RENNER.
In the majority of cases both parties meant well in the transaction and
should be encouraged to establish a large measure of mutual confidence.
That being so, they should be given the opportunity to make a joint request.
If that should fail, however, the other alternative would still be open to
the injured party.
[ The meeting then recessed for 15 minutes ]

Nr. NEDI(Ethiopia) explained that he did not advocate a
second consent and to avoid any confusion on the subject he would
suggest that Article 40, paragraph (1), be reworded as follows:
"Unless consent has been given previously, the Contracting State and a national of another Contracting State who
are parties to a dispute and who wish to submit their dispute to'arbitration pursuant to this Convention shall address
a joint request to that effect to the Secretary-General in
writing."
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- 6 He would also add the following prefix to paragraph (3) "where consent
has been previously given".

LARA(Costa Rica) wished to explain his previous proposal.
He accepted most of the explanations made by the Chair but he still
insisted that paragraph (2) be amended and that the scope of the
information which the request included be expanded to cover the facts
which are in agreement, the facts which are in dispute, the nature
of the claim, the procedural details and the arbitrators nominated
by agreement.
liANIRaKIZA(Burundi) asked whether the Convention provided
that parties should first go to conciliation)before arbitration, and
proposed that if this was not the case a provision be inserted to that
effect.
Mr, BROCHES (Chairman) answered that the Convention did not contain such a provision but that of course the matter was left to the
freedom of the parties. He then polled the members of the Committee
on the various proposals which had been discussed. The Committee
approved the suggestion made by Sierra Leone, that Articles 31 and 40
provide for copies of the request to be sent to the other party. The
Committee rejected the proposal of Haiti to delete the words "sufficient
to establish..." from paragraph (2) of both Articles 31 and 40.
The Committee also rejected a similar amendment proposed by Peru in
connection with Article 31. The suggestion of Mr. LOKURto replace
in paragraph (2) the words "the subject matter of the dispute" by
the words "issues in dispute" was not considered as a matter of
substance by the Chairman of the Drafting Sub-Committee and was
therefore not voted upon. The Committee rejected the proposal made
by •ir. NEDIof Ethiopia to modify paragraph (1) of Articles 31 and
40 in order to provide for a joint request unless consent has been given
previously. It also rejected the proposal made by the same delegate
to modify paragraph (3) of Articles 31 and 40 accordingly. The
Committee rejected Mr. LOKiJalsproposal to the effect that a request
should normally be made jointly, but that if one of the parties
refused to join in the request the most diligent party might then file
a request with the Secretary-General.
On the problem of the review of the decisions of the SecretaryGeneral, the Committee rejected the proposal made by Mr. LOKURthat "a
finding of the Secretary-General that the request is not in conformity
with the provisions of paragraph (2) of this Article shall be subject to
the approval of the Administrative Council or a committee appointed
by the Administrative Council for this purpose." Secondly, it.rejected
Mr. TSAI's proposal that "in case either party disagrees with the
the Secretary-General, the finding of the Secretary-General
finding
shall be subject to the approval of the Administrative Council or a
committee appointed by the Administrative Council for this purpose."
Finally, it also rejected Mr. HETH's proposal that "if the Secretary-General
finds that the request does not conform to the provisions of paragraph
(2) of this Article, the party Ito wished to institute proceedings
will have the right to demand nomination of an ad hoc committee in the
form mentioned in Article 55 to review the decision 6f the SecretaryGeneral." Mr. BROCHESthen requested a show of hands on the question
as to whether, as a general principle, the Convention should provide
for possibilities to appeal or otherwise review negative decisions
made by the Secretary-General. The Committee took a negative stand.
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-7Hr. MELCHOR(Spain) explained his negative vote by the fact
that he assumed that the powers of the Secretary-General would be
_limited.
Nr. BROCHES (Chairman) ascertained that there was also no
the possibility of review of a finding by the
Secretary-General that a request does conform to the provisions of
paragraph (2). The Committee then rejected the proposal made by the
delegate of Nigeria that requests be screened by a bureau consisting
of the Chairman of the Centre, the Secretary-General and the Deputy
Secretary-General.
support71-70:3=of

Mr. BERTRAH(Germany) suggested to add to paragraph (3) a
clause to the effect that if the Secretary-General finds that the
request does not conform to the provisions of paragraph (2), he has,
before taking a decision, to consult the party which has made the
request.

Mr. BROCHES(Chairman) said that the Draft Rules'provided that
Should the dossier be incomplete or inadequate, the Secretary General would
inform the party and give it the possibility to supplement such dossier
as necessary. The Committee rejected Mr. BERTRAM's proposal. The Committee also rejected Mr. PEREZ'sproposal to the effect that the request
should include appropriate information on the steps which have been taken
to obtain administrative decision or relief or a statement that after
a period of 90 days no decision or relief was obtained. With respect to
Hr. LARA'sproposal that the information to be contained in the request
be more detailed, hr. BROCHESascertained that no delegate objected to
this problem being dealt with in the Rules and indicated that Mr. LARA
had agreed to provide the Secretariat with a list of the proposed
requirements.
-

Mr. BaOCHES(Chairman) noted for the record that, pursuant-to
hr. LARAlssuggestion, the Rules of Procedure should provide in more detail
for a more extensive dossier to be submitted at the time of the request. 9
Nr. LARAagreed to give the Secretariat a copy of the list he had prepared.
hr. GHACHEM(Tunisia) shared the misgivings of those who had
submitted amendments providing for a recourse of some sort against the
serious decision that might be made by the Secretary-General under
Article 240(2). It was feared that his screening power would take the
character of a jurisdictional authority. Those fears stemmed from the
positive manner in which the second half of Article 40(2) was worded. He
suggested that perhaps a negative wording would better convey the intention
of giving to the Secretary-General power for only a formal screening.
Mr. BROCHES(Chairman) suggested that in order to request a
show of hands on this matter, hr. GHACHEM'ssuggestion could be formulated
as follows: In paragraph (2) the words after "arbitration" would be
deleted, and paragraph (3) would state "the Secretary-General shall
forthwith notify the other party to the dispute of the request unless
he finds the dispute to be manifestly outside the jurisdiction of the
Centre". Hr. GBACEEMagreed to this formulation.
Mr. TSAI(China) feared that if this wording were adopted it
would be even easier to constitute an arbitral tribunal.
iir. BROCHES(Chairman) requested a show of hands on this proposal,
whichLicated that a majority was in favour of adopting it.
Doc. SID/LC/4 of November 23, 1964, entitled "Draft Rules for Proposed Centre", not reproduced because of interest only for the history of the
and Rules of the Centre (ICSID/4)
• Regulations
Doc. 75
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-8Nms. VILLGRATTNER (Austria) suggested that, since there had been
added to paragraph (1) that a copy of the request should be sent to the
other party, there should be an obligation on the Secretary-General to
inform that party that the request had been found to be outside the
jurisdiction of the Centre and that in any case both parties should be
informed of the findings of the Secretary-General.
Mr. BROCHES (Chairman) in reply to a question from the floor stated
that the proposal that had been agreed upon included the deletion of the
words following "arbitration" in paragraph (2).
Mr. FUNES (El Salvador) thought that when a petition was submitted
to thergERT375-Generail it was he who would send the copy of the request
to the other party and not the claimant. Consequently, the SecretaryGeneral would only send the copy to the other party if he had admitted the
request.
Mx. BROCHES (Chairman) stated that it was the claimant who
would serThaiy of the petition to the other party in the dispute.
He added that it was not possible to provide a text for Mrs. VIIIGRATTNER's suggestion at that timesand asked her to propose one after

triritiggEing.
Mr. TSAI (China) stated that the modification of. Article-40(2)
that had been adopted changed the whole picture because formerly the
burden of proof was on the party requesting arbitration to prove to
the satisfaction of the Secretary-General that there was a prima facie
caso. Now the burden of proof was on the Secretary-General to prove that
the case was outside the jurisdiction of the Centre. He wondered whether
the meeting should not reconsider the possibility of providing for an
additional screening procedure by a separate body.
Mr. BROCHES (Chairman) requested a show of hands on whether
there would be support for some additional screening procedure, and
the response was negative. In view of the fact that certain delegates
had the impression that paragraph (2) would not be modified when they
voted on 14. GHACHEMIs proposal,and after reading again the proposed
new wording of Article 40, Mr. BROCRES requested a show of hands
which indicated that the LIETUTT1r1T7oved it.
After a discussion of the time and place for the meetings of
working groups, the Chairman announced that the next meeting
would be held the next morning at 10.30 a.m., and would continue at
3.00 p.m.

the

The meeting adjourned at 1.44 p.m.
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SID/LC/40 (December 3, 1964)

LEGAL COMMITTEE ON
OF INVESTMENT DISPUTES

Di 1

Proposal of Mr. Nedi (Ethiopia)
for Article ho
Article 40(1)
Unless consent has been given previously, a Contracting
State and a national of another Contracting State who are party
to a dispute and who wish to submit their dispute to arbitration
pursuant to this Convention shall jointly address a joint request
to that effect to the Secretary-General in writing.

Article 140(3)
Were consent has been previously given, . .
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SID/LC/46 (December 7, 1964)

LEGAL COMMITTEE ON
SETTLEMENT OF INVESTMENT DISPUTES

Proposal by Mr. LARA (Costa Rica) on the Form of the Petition

The petition shall be drawn up in the following form:
(1) A clear and accurate statement and list of the facts on which
the parties are in agreement;
(2) A statement and list of the facts on which the parties are
not in agreement, giving the reason or reasons for dissent;
(3) Exact statement of the contentions of the parties;
(4) Indication of the procedure for appointing the arbitrators; and
(5) A categorical and clearly expressed statement of their consent
to submit to arbitration for the purpose of establishing prima
facie the jurisdiction of the Centre.
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SID/LC/INF/5/2 (December 3, 1964)

LEGAL COMMITTEE ON
SETTLEMENT OF INVESTMENT DISPUTES
(November 23 - December 11, 1964)

REPORT ON ATTENDANCE
(as of December 3, 1964)

Countries participating

61

Advisers and others attending
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LEGAL COMMITTEE ON
SETTLEMENT OF INVESTMENT DISPUTES
(November 23 - December 11, 1964)
REPORT ON ATTENDANCE
(as of December 3, 1961)
Position

Name

Member
Australia

B. J. O'Donovan

Sr. Asst. Secretary
Oeneralls Dept.
Attorney■

Austria

Christine Villgrattner

Legationsrat

Belgium

Karl Andre

Asst. Adviser, Dept. of the Treasury
and Public Debt,Ministry of Finance

Brazil
Burundi

Francisco da Cunha Ribeiro
'Wilson do Egito Coelho

Legal Consultant, SUMOC
Lawyer, SUMOC
Vice President, Bank of Burundi

Eric Manirakisa

Conseiller a la Presidence

Central African Jacques Bigay
Republic

de la Republique

Ceylon

R. S. Wanasundera

Crown Counsel

Chile

Hugo Vigorena

China

Paul Chung-tseng Tsai

Minister-Counselor, Embassy
of Chile
Counselor, Council for Intl.
Economic Cooperation and

Development, Executive Yuan
Congo(Brazzavill t)
Costa Rica

First Counselor, Embassy of Congo
(Brazzaville)

Ii.e Din,ta

Rodolfo Lara

Vice Preaident,Board of Directors
Banco Central de Costa Rica

Dahomey

Stanislas Kpognon

Denmark

Svend Hartley

Ecuador

Jorge Perez-Serrano

lebajador-Abogado, Ministry
of Foreign Affairs

Rafael Ignacio Flutes

Director, Banco Central de Reserve
Member, Board of Directors,
Banco Central de Reserve

El Salvador

General Director, Development Bank
of Dahomey
assistant Head of Division,
Ministry of Commerce

Ruben Ventura

Ethiopia

Armando Napoleon Albanez

Deputy Director, Banco Central
de Reserve

Bekele Nedi

A/Beputy Managing Director,
Development Bank of Ethiopia

::;ecretc:.ry's Off.re
Dccembor 3, 196,
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Position

Name

Member
Finland

Alexander Thesleff

Director, Legal Affairs,
Foreign Ministry

France
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SID/LC/SR/12 (December 29, 1964)
Summary Proceedings of the Legal Committee Meeting, December 4, Morning

The Legal Committee reconvened at 10:33 a.m.
Mr. BROCHES (Chairman) said that Article )40 as approved at the
previous meeting still raised some difficulties. The Secretariat had
therefore prepared a new draft which would probably be circulated in the
course of the morning. If approved, this new text could be submitted
to the Drafting Sub-Committee: He then referred to the observation made
at the previous session by Hr. SAPATEIROthat conciliation essentially
rests on the cooperation and good faith of the parties, and that consequently,
the provisions of Article 31 should not necessarily be identical to those
of Article 140. He said that the setting forth of identical rules had been
intentional since experience had shown that parties, once forced in a way
to be brought together had often been willing to come to an agreement and
to abide by the recommendations of the Commission. In other words, conciliation could in certain cases be a disguised form of arbitration.

Mr. AWOONER-RENNER(Sierra Leone) said that since the main objective
was to provide for a freedom of choice between arbitration and conciliation,
the provisions should not be different.
Mr.BROCHES(Chairman) requested a show of hands as to whether
Article 31 should be identical to Article h0 except for the word "conciliation" instead of "arbitration". The Committee agreed.

Mr. BOMANI(Tanzania) said that Working Group IV on the scope of
the Centre's jurisdiction had met on Thursday afternoon and that the several
points of view appeared to fall within three categories. Consequently,
three different drafts were being prepared for subsequent discussion in the
Working Group.
Mr. BROCHES(Chairman) assumed that the Working Group would meet
during the weekend and suggested to defer discussion of the reports on the
nationality problem and on the question of political subdivisions since
these matters could hardly be settled before the main problem of jurisdiction
has been decided.

Article 32
Mr. BERNARD(Liberia) suggested that the words "as soon as possible"
in paragraph (1) be replaced by the words "within a period not exceeding
four months."
Mr. BROCHES(Chairman) thought that in fact the words "as soon as
possible" might not even be necessary since the question of timing was
dealt with in the next Article. The majority of the Committee agreed not
to modify the present version of paragraph (1).
Mr. BERNARD(Liberia) explained that ho had suggested a period of
four months in view of the period provided for in Article 3. He then asked
for some clarification on the purpose of paragraph 32 (2)(b).
Mr. BROCHES(Chairman) said that this provision merely provided for
rules to be applied in the absence of agreement between the parties with
I This summary record was sent to the members for clearance in provisional form and reflects their comments. The articles discussed, unless otherwise
indicated, refer to the Draft Convention of September 11, 1964, Doc. 43
2 For its report see Doc. 104
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respect to the number of conciliators and the method of their appointment.
On the other hand, Article 33 provided that if the Commission could not be
constituted within three months because the parties could not agree on the
president of the Commission, or because a party would fail to appoint its
conciliator, then,the Chairman of the Centre could appoint the conciliator
or conciliators not yet appointed.

Mr. GUARINO(Italy) suggested that the president of the Commission
be appointed by the two other conciliators and not by the parties.
Mr. BERTRAM(Germany) did not agree with Mr. GUARINO'sproposal in
view of the special nature of conciliation.
Mr. GOUREVITCH(United States) thought that an express statement
should be introduced,either in Article 32(2)(b) or in Article 34, that the
parties would be free to choose conciliators from outside the Panel of
Conciliators.
Mr. SAPATEIRO(Portugal) noticed that under the present version,
conciliators appointed pursuant to Article 32(2)(b) must be selected from
the Panel of Conciliators and considered this undesirable. The selection
from the Panel should be limited to the case where the conciliators are
selected by the Chairman.
Mr. LOKUR(India) concurred.
Mr. BROCHES(Chairman) requested a show of hands of Mr. GUARINO's
proposal that the president of the Commission be appointed by the two
other conciliators. The Committee rejected this proposal. He then noticed
that Mr. SAPATEIRO'sproposal would consist in deleting the reference to
Article 32(2)(b) contained in Article 314(1), and requested a show of hands.
The Committee approved the proposed deletion. Er. BROCHESthen ascertained
that there was no objection to the substance of both Article 32 and Article
34 as amended.
Article 33.
Mr. ORTIZ(Peru) proposed the deletion of Article 33 since conciliation
is strictly a voluntary matter.
Mr. BROCHES (Chairman) briefly repeated the observation he had
made in connection with Article 31 and requested a show of hands. The
Committee rejected the proposed deletion of Article 33.
Mr. SAPATEIRO (Portugal) explained that he had voted against the
deletion in view of the fact that the Committee had previously agreed to
have identical systems for conciliation and for arbitration.

Articles 35 and 36.
Mr. BROCHES(Chairman) suggested that these provisions be examined
when discussing the corresponding provisions relating to arbitration.'
Article 37.
Mr. IRMA(Japan) thought that, unless the parties would object, the
report of the Commission should mention the content or substance of the
agreement reached in order to avoid new disagreements at a later stage or
the recurrence of the dispute.
3See

Summary Proceedings of the Legal Committee Meetings, December 7, Docs. 81 and 82 respectively
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- 3 Mr. PINTO (Deputy-Secretary) said that Article III, Section 5(3)
of the preliminary draft' containeda provision which precluded the conciliators from mentioning the terms of settlement in their report unless
the parties had agreed to it. This provision had been deleted in the new
draft in view of objections raised by several delegates at the consultative
meetings.
Er. BROCHES (Chairman) added that in fact there had been as much
oppositMFTS7T5i7ovf.sion under which the terms of settlement would normally
be published as to the opposite provision that the terms of settlement would
normally not be published.

Mr. TSAI (China) thought that the facts in issue should not be
mentioned in the report since conciliation often leads to compromises and
since facts cannot be compromised upon. The absence of such a requirement
might make it easier for the parties to reach an agreement.
Mr. SAPATEIRO(Portugal) suggested that the word "may" in the second
sentence of paragraph (2) be replaced by the word "shall".
Mr. LOKUR (India) asked for some explanation on the meaning of the
expressICERaiFify the issues in dispute" referred to in paragraph (1).
With respect to paragraph (2), he suggested that the expression "facts in
issue" be replaced by the expression "questions in issue", agreed with
Mr. SAPATEIRO'sproposal and thought that the last sentence of paragraph (2)
should expressly state that if one party fails to appear or participate in
the proceedings, the Commission shall close such proceedings.

Mr. BROCHES(Chairman) mentioned that the expression "clarify the
issues" had been used in the Bogota Pactsbut considered this as a drafting
point.
Mr. ONG (Malaysia).suggested the deletion of the words "upon
mutually acceptable terms" from paragraph (1) and proposed that the expression "recommend terms of settlement" be replaced by the words
"make recommendations for settlement". He agreed with fir. LOURthat
the proceedings should be closed if a party failed to appear or participate
in the proceedings.

Mr. LARA(Costa Rica) said his proposal of yesterday'to include in
the request detailed information would have removed the necessity of employing
the phrase "issues in dispute" which some delegates found difficult to
understand.
Mr. SAPATEIRO(Portugal) thought that if the Commission were to
clarify the "issues in dispute" and not merely the issues raised by the
parties, the function they would be performing would be broader than
conciliation proper. This,inhis opinion, was a matter of
substance and not merely one of drawing. He would suggest that the phrase
be redrafted to read "the issues in dispute raised by the parties."
Mr. HETH (Israel) suggested that the words "or if one of the parties
is not acting in good faith" be added in paragraph (2) after the words "that
there is no likelihood of agreement between the parties". He would also like
the provision to provide that where one of the parties fails to appear or
participate in the proceedings, the other party should have the right to ask
the Commission to decide in its report whether it had jurisdiction over the
matter referred to it.
4 Doc.

24
s Charter of the Organization of American States of 1948
6See Summary Proceedings of the Legal Committee Meeting, December 3, Morning, Doc. 73
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- 4 Mr. BROCHES (Chairman) referred the various proposals for a vote.
The Malaysian proposal to delete the words "upon mutually acceptable terms" _
in paragraph (1) was defeated by a majority of 20 to 5. Hc, then stated
that as there was no objection he would substitute for the words "facts in
issue" in paragraph (2) the words "questions in issue". This would take
care of the point raised by China as well. He then declared that the
Portuguese proposal to substitute the word "shall" for the word "may" in
the fifth line of paragraph (2) was adopted by a majority of 19 to 6. He
then declared that the two Israeli proposals were defeated. He further
declared that another vote indicated the majority in favor of including the
words "will close the proceedings" in the last part of tho last sentence of
paragraph (2) after the word "Commission".

Article 38.
Mr. LOPEZ(Panama) thought that the words "except as the parties to
the dispute shall otherwise agree" in the second sentence of this Article
ran counter to the voluntary character of conciliation and he therefore
advocated their omission.
Mr. SAPATEIRO(Portugal) supported the Panamanian delegate.
Mr. LOKUR(India) thought the entire Article should be omitted
because the first sentence stated the obvious while the second sentence
was objectionable on the grounds stated by the previous speaker.
Mr. FUPES (El Salvador) defended the text. He thought conciliation
would 07011707-really be arbitration in disguise and that the Convention
should state that an agreement to abide by a compromise should be binding.

Mr. BROCHES(Chairman) pointed out that the Article in no way
changed the principle that the recommendations are not normally binding.
Mr. GUARINO(Italy) thought that the relationship between conciliation
and arbitration be stated and that the Commission be required to make a
statement under Article 37(2) if a party during any time in the conciliation
procedure requested settlement by arbitration.
Mr. PINTO(Guatemala) supported the proposal by the delegates of
Panama and Portugal.
Mr. BROCHES(Chairman) then put the various proposals to a vote.
He announced the Indian motion to delete the entire Article defeated by
a majority of 26 to 15. A later show of hands indicated a majority of
23 to 5 in favor of retaining the words "in good faith" in the first
sentence of that Article. He said the words were inserted to contrast
conciliation procedures with arbitration procedures and were in no way
meant to suggest the nossibility of acting in bad faith. Replying to a
question from Ur. LOKUR, the Chairman announced that a Commission probably
would declare IreFiFaedings closed because there was no likelihood of
an agreement if it saw that the various compromises it was recommending
from time to time were unacceptable.
[ A short recess was then taken
ER. MOUES (Chairman) announced that he consulted some of the delegates
on the various proposals which were still pending and had come up with the
following suggestion which he thought might be acceptable to the meeting.
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- 5 He suggested the Article be redrafted to read as follows: "The parties
shall cooperate in good faith with the Commission in order to enable it to
carry out its functions. The parties shall give their most sericus consideration to the recommendations but they shall not be required to accept
them." In this way the question of what would happen where the parties
agreed to accept the recommendations would be left out of the scope of the
Convention.

HR. ORTIZ(Peru) wished to associate himself with the comments of
Panama and Portugal.
ER. DODOO(Ghana) said that if Article 37(2) were amended along the
lines suggested by the delegate from Japan, i.e. that the terms of settlement
be spelled out in the Commission's report, the difficulties experienced in
the second sentence of Article 38 would not have arisen. He thought Article 38
should be omitted although something along these lines may be included in the
Rules. He further wished to comment in a general way on the expression
"except as the parties shall otherwise agree" appearing in this Article and
throughout the Convention. lie thought private investors would always bring
themselves within this exception so that the exception would in effect become
the rule in most cases.
ER. LARA (Costa Rica) defended the Article in its entirety. He thought
that if the second sentence were deleted, the regime envisaged by the Convention
would be distorted.
MR. BROCHES (Chairman) summarizing the debate suggested the following
solution'. The words "the parties shall cooperate in good faith with the
Commission and shall give serious consideration to those recommendations",
which were the essence of the first sentence of Article 38, would be added
at the end of paragraph (1) of Article 37. The second sentence of Article 38
would disappear but its substance would in effect already by covered by the
second paragraph of Article 37. He wished to know whether this would take
care of the various proposals.
ER. LARA(Costa Rica) said that in such a case the heading of Title 3
of this chapter would have to be changed accordingly.
BROC1ES(Chairman) said that would be done. Be then declared an
overwhelming majority in favor of this proposal.
Article 39
MR. BROCHES(Chairman) replying to a question from MR. ORTIZwith
reference to the agreement of the parties referred to in the first sentence
of this Article said such agreement could be concluded at any time.
ER. OIDOM•AN(Australia) proposed that the words "the same dispute"
be followed by the words "or a dispute relating to the same investment"
in the third line of this Article because there might be different disputes
arising from one investment.
ER. TSAI(China) suggested the addition of the word "facts" to the
scope of things which could not be invoked or relied upon in other proceedings.
BROCHES(Chairman) thought that if the Article would exclude the
possibility of reliance on the Committee's matt that should take care
of the matter.
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IR.BERTRAM(Germany) thought that would not be sufficient and that the
reference to exclusion should refer to "the report of the Commission or the
recommendations, if any".
MRS. 7ILLGRATTPER(Austria) thought the word "later" in the third
line should be omitted as proceedings concerning the same investment may
be going on simultaneously.
MR. BROCHES(Chairman) suggested that in order to take care of all the
points raised the Article be redrafted as follows: "Except as the parties
to the dispute shall otherwise agree, neither party to a conciliation proceeding shall be entitled in any other proceedings, whether before arbitrators
... conciliation proceedings or the report or any recommendations made
by the Commission".
ER. LARA(Costa Rica) thought that the word "later" should be retained
because it indicated the connection between the subject-matter of this Article
and the failure to reach a compromise under conciliation.
HR. BERTPAII(Germany) said he thought the main purpose of the Article
was to reinforce the preparedness of the parties to reach a compromise.
MR. BROMES(Chairman) replying to a question from HR. LOKURsaid that
where the parties had reached an agreement to accept a recommendation of
a conciliation commission that agreement would not be excluded by virtue
of the provision of Article 39 but that what was said during the proceedings
of the commission probably would. Be then announced that the vote taken
on his proposal for amending the text had produced a majority of 28 in favor
to 2 against.
Article 40
HR. BROCHES(Chairman) invited the attention of the meeting to
Document SID/LC/43* which was prepared by the Secretariat and incorporated
the various amendments adopted by the Committee.

* "Article 40
(1) Any Contracting State or any national of a Contracting
State wishing to institute arbitration proceedings pursuant to this
Convention shall address a request to that effect to the SecretaryGeneral in writing, and shall send a copy of the request to the
other party.
(2) The request shall contain information concerning the issues
in dispute, the identity of the parties and their consent to arbitration
in such detail as shall be prescribed by the rules for the institution
of conciliation and arbitration proceedings adopted by the Administrative
Council.
(3) The Secretary-General shall register the request unless he
finds that the dispute is manifestly outside the jurisdiction of
the Centre. He shall forthwith notify the parties to the dispute of
registration of the request or refusal of registration.
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Article 41
(1)The Arbitral Tribunal (hereinafter called the Tribunal)
shall be constituted as soon as possible after registration of a
request pursuant to Article 40.
(2)(Unchanged)"

HR. PEREZ(Ecuador) expressed his doubts with regard to the practice
by which the party instituting proceedings had to transmit a copy of his
request to the adverse party. Be thought this ran counter to the normal
practice and that the duty to transmit documents should be placed with the
Secretary-General.
MR. BROCHES(Chairman) thought the question had been decided in this
manner at yesterday's meeting:
MR. TSAI(China) sympathized with the remarks made by the Ecuadorian
delegate since it was not now clear what would happen in•he event that a
party refused or failed to transmit a copy of his documents to the other party.
MR. BROCHES(Chairman) asked the delegate from Sierra Leone whether
he would accept the substitution of the word "and" for the word "who" in
the closing phrase of the provision in question. Upon receiving an affirmative
reply, the text was amended accordingly.
HR. =M DR(Spain) thought the reference to conciliation proceedings
in paragraph (2) should be omitted as there might be different procedures
envisaged in cases of arbitration than in cases of conciliation.
MR. BROCHES(Chairman) referred this comment to the Drafting Sub-Committee:
HR. 011G(nalaysia) proposed that a party be under the duty to furnish
the Secretary-General with a copy of his documents for transmission to the
other party. He agreed that the Rules rather than the Convention should so
provide.
HR. DODOO (Ghana) thought that the words "adopted by the Administrative
Council" in the end of paragraph (2) should be omitted as they may give rise
to doubts as to the existence of any alternative rules for the institution
of proceedings.

}IR. BROCHES(Chairman) referred this matter to the Drafting Sub-Committee.
NR. LOPEZ(Peru) thought the last sentence of the third paragraph in
the Spanish text was unclear.
Article 41
MR. BROCHES(Chairman) again referred the delegates to Document SID/LC/43'
in which the first paragraph of this Article had been amended to make it
conform to the provisions of Article 40 as redrafted by introducing the term
"registration". He requested the Drafting Sub-Committeeto take note that
the consequences of these changes be reflected in Chapter III also.
FIR. TSiI(China) wished to know whether a decision by the SecretaryGeneral to register a request would imply that it had not been a frivolous
request within the meaning of Article 62.
See Doc. 73
For its report see Doc. 104
9 Not reproduced; for text see preceding page
19 For its report see Doc. 104
7

788

-8I . BROCH&S(Chairman) said that registration would have no such effect.
Referring to the remainder of Article 41, he wished to consider it in conjunction with Articles 42 and 43 which raise the question of "national"
arbitrators. He said Report Z-11"had summarized the various arguthents for
or against the question of national arbitrators. He thought there was no
point in having a long debate on this issue which was fairly clear and he
therefore proposed to ascertain the general orientation of the meeting on
the various possibilities that existed with respect to this problem. Be
said the present text recognized no exception to the principle of excluding
national arbitrators.

MR. LARA(Costa Rica) defending the text stated that he thought a
provision should also be included to exclude anyone who has served as a
counsel to the party in the dispute from being an arbitrator.
MR. BILGEN(Turkey) said there was something to favor national arbitrators
because their knowledge of local conditions would be valuable and therefore
suggested that national arbitrators be allowed where the parties so agree.
HR. SERB(Yugoslavia) explained his opposition to any limitation on the
right to appoint national arbitrators.
HR. BROCHES(Chairman) requested a show of hands solely for the purposes
of orientation. Be announced that a vote of 16 to 10 indicated the majority
as being against the total exclusion of national arbitrators. On a recount,
the majority increased to 29. He then requested a show of hands on the
question of whether a limitation should be imposed so as to assure that
national arbitrators would never constitute a majority on a tribunal and
announced that this appeared accepted by a majority of 15 to 11. A revote
on the same question indicated a majority of 20 to 14. He mould now request
a show of hands on whether the exclusion of a majority of national arbitrators
should not apply where the parties specifically agreed to appoint national
arbitrators.
HR. PEREZ(Ecuador) wished to know whether this meant that the parties
would agree to the actual identity of the persons to be nominated as arbitrators or merely referred to an agreement in general terms. In his opinion,
the principle in the text assured impartiality and any exclusion should be
limited only to the case where the identity of the person to be nominated as
arbitrator had been agreed upon in advance.
HR. BROCHES(Chairman) thereupon requested a show of hands on the
Ecuadorian proposal, i.e., that the exception(uith respect to the majority
of non-national arbitrators) be recognized only where the agreement between
the parties referred to the identity and person of the arbitrators and
announced that this appeared to have been accepted by a majority of 22 to 5.

The Committee recessed at 1:35 p.m.

" Doc. 33
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SID/LC/47 (December 8, 1964)
Drafting Sub-Committee
Second Interim Report to the Legal Committee

CHAPTER III
CONCILIATION
Section 1

Request for Conciliation
Article 31

(1)Any Contracting State or any national of a Contracting State
wishing to institute conciliation proceedings shall address a request to
that effect to the Secretary-General in writing, who shall send a copy
of the request to the other party.
(2)The request shall contain information concerning the issues
in dispute, the identity of the parties and their consent to conciliation
in accordance with the Rules of procedure for the institution of conciliation and arbitration proceedings.
(3)The Secretary-General shall register the request unless he
finds that the dispute is manifestly outside the jurisdiction of the
Centre. He shall forthwith notify the parties of registration or
refusal to register.
Section 2

Constitution of the Conciliation Commission
Article 32

(1)The Conciliation Commission (hereinafter called the Commission)
shall be constituted as soon as possible after registration of a request
pursuant to Article 31.
(2)(a) The Commission shall consist of a sole conciliator or
any uneven number of conciliators appointed as the parties shall agree.
(b) Where the parties do not agree upon the number of conciliators and the method of their appointment, the Commission shall
consist of three conciliators, one conciliator appointed by each party
and the third, who shall be the president of the Commission, appointed
by agreement of the parties.
Article 33
If the Commission shall not have been constituted within three
months after notice of registration of the request has been dispatched
by the Secretary-General pursuant to paragraph (3) of Article 31, or
such other period as the parties may agree, the Chairman shall, at the
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request of either party, and, after consulting both parties as far as
possible, appoint the conciliator or conciliators not yet appointed.
Article 34
(1)Conciliators may be appointed from outside the Panel of
Conciliators, except in the case of appointments pursuant to Article 33.
(2)Conciliators appointed from outside the Panel of Conciliators
shall possess the qualfications stated in paragraph (1) of Article 14.
Section 3
Conciliation Proceedings
Article 35
(1) The Commission shall be the judge of its own competence.
(2) The Commission shall be constituted notwithstanding any
objection by a party- to the dispute that that dispute is not one in
respect of which conciliation proceedings can be instituted pursuant
to this Convention, or is not within the scope of its consent to such
proceedings. Such objection shall be considered by the Commission
which shall determine whether to deal with it as a preliminary question
or to join it to the merits of the dispute.
Article 36
Any conciliation proceeding shall be conducted in accordance
with the provisions of this Section and, except as the parties otherwise agree, in accordance with the Conciliation Rules in effect on the
date on which the consent to conciliation was given. If any question
of procedure arises which is not covered by this Section or the Conciliation Rules or any rules agreed by the parties, the Commission shall
decide the question.
Article 37
(1) It shall be the duty of the Commission to clarify the issues
in dispute between the parties and to endeavour to bring about agreement
between them upon mutually acceptable terms. To that end, the Commission
may at any stage of the proceedings and from time to time recommend terms
of settlement to the parties. The parties shall cooperate in good faith
with the Commission in order to enable the Commission to carry out its
functions, and shall give their most serious consideration to its recommendations.
(2) If the parties reach agreement, the Commission shall draw up
a report noting the issues in dispute and recording that the parties have
reached agreement. If, at any stage of the proceedings, it appears to
the Commission that there is no likelihood of agreement between the parties,
it shall close the proceedings and shall draw up a report noting the sub791

mission of the dispute and recording the failure of the parties to reach

agreement. If one party fails to appear or participate in the proceedings,
the Commission shall close the proceedings and shall draw up a report
noting that partyls failure to appear or participate.

Article 38
[deleted]

Article 39
Except as the parties to the dispute shall otherwise agree,
neither party to a conciliation proceeding shall be entitled in any
other proceeding, whether before arbitrators or in a court of law or
otherwise, to invoke or rely on any views expressed or statements or
admissions or offers of settlement made by the other party in the conciliation proceedings, or the report or any recommendations made by the
Commission.
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SID/LC/SR/13 (December 30, 1964)
Summary Proceedings of the Legal Committee Meeting, December 4, Afternoon 1

The Legal Committee reconvened at 3:0? p.m.

Mr. BROCHES(Chairman) made several announcements concerning the
meetings of working groups. The working group headed by Mr. BOMANI would
meet at 10:00 a.m. next Sunday. The working group on enforcement, composed
of delegates from Germany, Greece, Sweden, Malagasy Republic, United States,
El Salvador, Nigeria and Malaysia, would meet at 2:00 p.m. on Sunday; and
a working group on amendment, composed of delegates from Belgium, United
States, China, Ghana, Norway and Ecuador would meet at 5:00 p.m. on the same
day.
He then stated that after the last vote that had been taken that morning it
was necessary to prepare a text reflecting the agreement reached by the
meeting. The Secretariat was going to prepare the draft, and in the meanwhile the meeting could discuss again'Article 27. He invited the attention
of the meeting to document SID/LC/142 which contained a redraft of Article
27(1).*

"Article 27
(1) Consent of the parties to arbitration pursuant to this Convention
shall, unless otherwise stated, be deemed consent to such proceedings to the
exclusion of any other remedy. A Contracting State may require the exhaustion of local administrative or judicial remedies as a condition of its
consent to arbitration pursuant to this Convention.
(2)
I This summary record was sent to the members for clearance in provisional form and reflects their comments. The articles discussed, unless otherwise
indicated, refer to the Draft Convention of September 11, 1964, Doc. 43
2 See Summary Proceedings of the Legal Committee Meeting, December 2, Doc. 71
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Mr. DODOO(Ghana) inquired which of the two sentences of Article 27(1),
as redrafted, prevailed.
Mr. BROCHES(Chairman) stated that the two sentences were not in any
order of superiority. They were two separate statements.
Mr. HELLS(Sweden) inquired whether the Chairman meant that both
sentences were unrelated. He found that the second sentence was an indication of what could be meant by the words "unless otherwise stated" in the
first sentence.
BROCHESreplied that this was true, but it was not the
only example.
Mr. LOPEZ(Panama) agreed in principle with the new wording of Article
27 and suggested that the word "recurso" ("remedy") in the Spanish text
could be deleted, as had been suggested by Mr. LARA.
Mr. LARA(Costa Rica) requested a clarification of the second sentence
of the proposed paragraph (1).
Mr. BROCHES(Chairman) stated that this sentence made it clear that an
arbitration clause included in an investment agreement could say that no
recourse would be had to arbitration unless local remedies, either of an
administrative nature or a judicial nature, had been exhausted. The reason
why it was stated specifically that one of the conditions might be the prior
exhaustion of local remedies was not because it was desirable or undesirable,
but merely to make it clear that by providing what had been stated in the
first sentence it was not meant to exclude what States could do under the
second sentence.
Mr. LARA(Costa Rica) stated that the word "recurso" ("remedy") had
been badly used in the Spanish text because it might cause confusion, and
that this confusion would be increased by the use of the word "interns"
("internal"). He thought that the word "national" should be used instead.
Mr. LOUR(India) enquired whether this Article would permit having
arbitration after a final court decision.
Mr. BROCHES(Chairman) stated that this was correct, but that in practice he thought it would not happen. However, some States wanted to include
this provision.
Mr. TSAI(China) had some doubt about using the word "remedy". He
felt that this might have the connotation that there could not be any possibility of revision or annulment of the award, or of giving diplomatic
protection if a State did not abide by the award. He felt that the word
"proceedings" would be more appropriate.
Mr. BURROWS(United Kingdom) stated that the word "remedy" was well
understood and was commonly used, and that in his view it should be retained.
Mr. BROCHES(Chairman) thought that there was no ambiguity since the
opening language referred to "arbitration pursuant to this Convention", and
that included all the remedies which were provided by the Convention.
Mr. BERTRAM(Germany) enquired about the timing of the exhaustion of
local remedies referred to in the second sentence.
Mr, EROCHES(ChUrman) thought that the parties were entirely free to
make any agreement they liked, and that normally it would be a condition to
be fulfilled before commencing arbitration proceedings.
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-3Mr. PEREZ(Ecuador) felt that the reference to "judicial" remedies in
the second sentence presented problems, because if there were a decision
of the Supreme Court of a country, which in its nature was final and irrevocable, it would be contrary to the universal principles of legislation to
permit the decision of the highest court to be revised by an arbitral
tribunal.. Therefore, he suggested that reference be made only to "administrative" remedies. This would not prohibit any State from stipulating
that judicial remedies would also be exhausted, but the draftsmen of the
Convention would avoid criticisms for providing something contrary to the
general rules of juridical order.
Mr. BROCHES(Chairman) stated that he doubted whether any State would
want to open this possibility. On the other hand, this was a very sensitive
field and the draftsmen had tried not to interfere with what many States
believed was a proper statement of the law. The proposed wording merely
stated what States could do, and gave States complete liberty to do what
they thought was right.
Mr. HELLVERS (Sweden) stated that he did not oppose this addition,
because he thought it was already implied in the first sentence, but he
wanted to be on record as being in disagreement with its addition because
in his view it would lead to an unnecessary use of this clause. It was
very difficult to know when local remedies were exhausted, and this could
lead to a waste of time that would undermine the whole of the arbitration
procedure.
Mr.BROCHES(Chairman) stated that the experience of looking at many
contracts with arbitration clauses made him believe that.this fear was
unfounded, since reservations of exhaustion of local remedies were generally
not included. On the other hand, if States felt that this was a protection
to them, no damage was being done in attempting to get the greatest possible
agreement.
Mr. BURROWS(United Kingdom) shared the opinion of Mr. HELLNERS and
suggested that a vote be taken on the two sentences separately.
Mr. BROCHES(Chairman) requested a show of hands on whether the second
sentence should be added, which indicated that 19 delegations were in favor
and 17 against. He then requested a show of hands on the Article with the
two sentences as stated in document SID/LC/42. Twenty-three delegations
were in favor and none against.
Referring to Article 27 (2), Mr. BROCHESrecalled that there had been
a show of hands on the question of subrogation which had indicated that 23
delegations were in favor of referring to subrogation in principle and 22
were opposed. In view of that vote the Secretariat had prepared a new text
of Article 27 (2), which was embodied in document SID/IC/41itand had been
* "Notwithstanding the provisions of Article 26(1), a Contracting State which
has consented to the submission of a dispute with a national of another
Contracting State to the Centre may, at the time of such consent or at any
time thereafter, consent to the substitution of such national in proceedings
pursuant to this Convention by its State or by a public international
institution in the event that such State or institution, having satisfied
the claim of such national under an investment insurance scheme, is subrogated to the rights of such national, provided, however, that such consent
shall not become binding, and may be withdrawn, until the State or institution which has been, or may become, subrogated to the rights of such national
shall have accepted such consent in writing and, in turn, shall have consented in writing (a) to be bound by the provisions of this Convention in the
same manner as such national, (b) to waive recourse to any other remedy to
which it might otherwise be entitled, and (c) to waive any substantive or
procedural rights which it might claim as a State or public international
institution and which could not have been claimed by such national."
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distributed to the delegates. He indicated that in the French text there
was a typographical error in the tenth line, where the word "ne" should be
deleted.
Mr. BROCHES(Chairman) said that the intention had been to make sure
that the subrogee State or public international institution would not have
an option to proceed either under a bilateral agreement which might have
been concluded with a host State or under this Convention. As long as such
State or institution had not made up its mind, the consent of the host State
would not become binding. This clause would thus provide more flexibility
in cases where capital importing and capital exporting countries would consider it desirable to remove a dispute from the political level to a quasi
private law level.

Mr. GOUREVITCH(United States) agreed in substance but asked for some
clarification. He assumed that sub-paragraph (a) meant that the subrogee
State would have no greater rights than its national. With respect to subparagraph (b), he wondered how a State could waive any rights under an
agreement concluded with another State and asked whether this was really
the intention of such sub-paragraph (b). He also asked for a clarification
of the meaning of sub-naragranh (c).

BarraAK(Germany) considered sub-paragraph (a) acceptable but
thought that sub-paragraphs (o) and (c) might refer more precisely to concrete claims.
Mr. BROCHES(Chairman) replied that when redrafting this clause, the
Secretariat had in mind a situation where bilateral agreements would contain a provision under which a capital exporting State, after having compensated one of its nationals, would be recognized as subrogated to the
rights of such national and have the right to go to arbitration, should
diplomatic negotiations not lead to a settlement. The only intention of
sub-paragraph (b) was to make sure that the consent of the capital importing
State would only become effective after the capital exporting State would
have waived any other methods for settlement which might be open to it.
Mr. BIGAY(Central African Republic) pointed out that sub-paragraph (b)
had been incorrectly translated into French.
Mr. BURROWS(United Kingdom) considered the substance of the redraft
satisfactory. In simple terms, this clause meant that after having compensated one of its nationals, a capital exporting State would be permitted,
if the capital importing State so agreed, to "step in the shoes" of its
national but that in such case it should then "play the rules of the game."
In his opinion, this was the right way to deal with the problem.
Mr. LOKUR(India) expressed some concern that this clause might enable
a capital exporting State to unilaterally modify bilateral agreements by
choosing to proceed under this Convention.
Mr. BROCHES(Chairman) replied that the capital importing State had
first to declare its acceptance of a subrogation.
Mr. BERTRAM(Germany) suggested to add the words "with regard to this
claim" at the end of sub-paragraph (b) and to delete sub-paragraph (c).
Mr. ERCCBESthought that the words "with regard to this claim" could probably
be inserted in the first part of the clause. He agreed that sub-paragraph
(c) might be redundant but might be desirable in view of the concern expressed
by some delegates who were opposed to the principle of subrogation.
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-5Mr. LARA (Costa Rica) proposed that the clause be simplified by dividing
it in two parts. The first one would end with the words "is subrogated to the
rights- of such national". The second part would deal with the conditions under
which the consent of the host State become effective. He also suggested that a
better expression be used in the Spanish version instead of the words "haste
el momento".
Mr. MELCHOR(Spain) proposed that the Committee be asked to vote as to
whether the new draft prepared by the Secretariat should or should not be
inserted in the Convention.
Mr. BROCHES(Chairman) agreed, but said that on the day before, the
Committee had agreed by a one vote majority to maintain the principle of subrogation in the Convention. The Committee agreed by a three vote majority to
insert the substance of the new draft in the Convention.
Mr. BERNARD(Liberia) explained that he had abstained since it was not
entirely clear to him whether the appearance of two States as parties before
the Centre would, in fact, correspond to an extension of the scope of the
Convention.
Mr. BROCHES(Chairman) repeated that subrogee States would not appear
as States as such but thought that each delegate should decide whether, in his
opinion, the objections against States appearing instead of their national still
remained notwithstanding the existence of sub-paragraphs (a), (b) and (c).
Mr. MELCHOR (Spain) suggested that a vote be made by roll call in view
of the importance of the principles involved.

Mr. BROCHES(Chairman) said that he did not consider the small majority of
the previous vote as entirely satisfactory and agreed to proceed with a roll
call. He said that since this provision did not affect the other provisions of
the Convention, the matter could, in the absence of a clearer decision., be referred to the Executive Directors for further consideration. Twenty-three
delegates accepted the substance of the new Article 27 (2), 19 objected and 3
abstained.
The delegates voting for were: Australia, Austria, Belgium, Central
African Republic, China, Costa Rica, Denmark, Finland, France, Germany, Israel,
Ivory Coast, Japan, Korea, Malagasy Republic, Malaysia, Netherlands, New
Zealand, Norway, Sweden, Turkey, United Kingdom, United States.
Those voting against were: Brazil, Ceylon, El Salvador, Ghana, Greece,
Guatemala, Honduras, India, Iran, Italy, Nigeria, Panama, Peru, Philippines,
Sierra Leone, Spain, Uganda, Uruguay, Yugoslavia.
Ethiopia, Lebanon and Liberia abstained.

Mr. BROCHES(Chairman) said that he would try to canvass the absent
delegations in order to see whether a clearer position could be obtained.
Mr. PEREZ(Ecuador) announced that he was absent when the vote was taken,
and wished his vote to be added to those in favor of retaining the provision.
Mr. BROCHES(Chairman) then read the following text of Article 43 (1)
which he thought embodied the results of the morning vote:
"The majority of the members of any arbitral tribunal
constituted pursuant to this Convention shall be
See Doc. 77
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- 6 nationals of States other than the Contracting State
party to the dispute or of the Contracting State whose
national is a party to the dispute; provided,however,
that the provisions of this paragraph shall not apply
where the tribunal as a whole had been appointed by the
mutual agreement of the parties to the dispute."

Mr. TSAI(China) said that he did not object to the principle just read
but he would like a vote taken on the question whether there should be no
nationality restriction whatsoever.
Mr. GUARINO(Italy) suggested that national arbitrators be allowed in
all cases except where the Chairman made an appointment pursuant to Article
42.

[ A short recess was taken. ]

Mr. BROCHES(Chairman) proposed that the proviso to the amended
text of Article 43(1) which he read before the recess be redrafted since
it did not accurately reflect the Ecuadorian proposal as he earlier
assumed it did. The proviso would now read as follows:
"provided, however, that the provisions of this paragraph
shall not apply where a national of the State party to the
dispute or of the State whose national is a party to the
dispute has been appointed by the mutual agreement of the
parties."

Mr. GUARINO(Italy) proposed that Article 43(2) be changed to
read as follows:
"Any arbitrator appointed pursuant to Article 41(2)(b) or
Article 42 shall be elected from the panel of arbitrators
and shall not have the nationality of a party to the dispute."

Mr. BROCHES(Chairman) said that it would be a useful alternative
to the proposal he had put before the meeting in case that proposal was
defeated.
Mr. SERB(Yugoslavia) proposed that the exclusion of national
arbitrators apply only in the case of appointment pursuant to Article 42:
Mr. BROCHES(Chairman) announced that it now appeared that there
was a joint Italian-Yugoslav proposal in the terms just set out by the
Yugoslav delegate.
Mr,LOKUR(India) requested that the words "and after consultation
with both" be added to the end of the last sentence of Article 42 to
precede the act of appointment by the Chairman.

Mr. BROCHES(Chairman) then submitted the amended text of Article
43(1) to a vote and announced that it was adopted by a majority of 26 to
6. The Yugoslav-Italian proposal was defeated by a majority of 12 to 8.
The proposal to have no restriction on national arbitrators was also
defeated by a large majority. He then wished to know whether there was
4See

Doc. 80
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any objection to the insertion of the consultation phrase proposed by the
Indian delegate in Article 42.
Ir.O'DONOVAN(Australia) said he was not at all sure that in
every case it would be practicable for the Chairman to consult both
parties.
hr. BROCHES(Chairman) thought that the qualification "to the
extent practicable" would take care of this pointswhereupon it was
decided by a majority of 19 to 3 to add the qualified consultation phrase
in Article 1L2 and also in Article 33. He then announced that as no
further speakers wished to address themselves to Articles 1l(2) and 142
they could be referred to the. Drafting Sub-Committee; and he requested
comments on the second and third paragraphs of Article 43.
Mr. LOKUR (India) proposed that these paragraphs be redrafted on
the linieTZTX7Ticle 31& which would allow the parties to select arbitrators
from outside the panel at all times with a result that it would only be
the Chairman who would have to appoint arbitrators from the panel.Mr. TSAI (China) wished to associate himself with this proposal.
Mr. BROCHES (Chairman) thereupon put the proposal to a vote and
announced that it was adopted by a majority of 14 to 3. He thought the
adoption of this proposal could now be reflected in Article 142 and he
requested the Drafting Sub-Committee to take note of this.
Mr. GUARINO (Italy) suggested that paragraph (3) of Article 43
be eliminated entirely. The parties should be free to choose whoever
they wished to act for the; and should not be furnished with a possible
ground of attacking the competence of each others arbitrators.
Mr. BROCHES (Chairman) disagreed with this proposal, inter alia
because one of the grounds for challenging an arbitrator was a manIna
lack of the qualifications required by Article 14(1). The proposal was
then defeated by a majority of 23 to 2.
Mr. BROCHES (Chairman) then announced that there would be two
sessions a day at least during the first few days of the coming week so
as to enable the meeting to complete its work. He repeated his hope
that the delegates would be available during the entire week including
Friday.
The meeting adjourned at 5:25 p.m.

5 For

its report see Doc. 104
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SID/LC/34 (December 2, 1964)

LEGAL COMMITTEE ON
SETTLEMENT OF INVESTMENT DISPUTES
Amendments Proposed by Mr. L. Serb

(Yugoslavia)

Article 42
Add the following phrase:
"Such arbitrator or arbitrators shall not be nationals of the
State party to the dispute or of a State whose national is a
party to the dispute."
Article L3

Delete paragraph (1).
Article 70
Delete and replace by the wording of Article l,Section 1 of the
Preliminary Draft.

SID/LC/SR/14 (December 30, 1964)
Summary Proceedings of the Legal Committee Meeting, December 7, Morning 1

The Legal Committee reconvened at 10:32 a.m.
Article W4
Mr. QUILL (New Zealand) thought paragraph (1) of this Article was
unnecessary inter alia in view of what was said in Article 55(1)(a).
Mr. BROCHES (Chairman) did not think there was any inconsistency
between the two provisions which often co-existed in international agreements. Article 55(1)(a) did not deal with the question of reviewing the
competence of the Tribunal by another body.
Mr. LARA (Costa Rica) defended the provision in general but suggested that the words "or is not within the scope of its consent" be
replaced by the words "or that the party has not consented".
Mr. BROCHES (Chairman) taking note that there were no other
objections to the Article referred it to the Drafting Sub-Committee whom
I This summary record was sent to the members for clearance in provisional form and reflects their comments. The articles discussed, unless otherwise
indicated, refer to the Draft Convention of September 11, 1964, Doc. 43
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- 2 he requested to take account of the comment made by the delegate from
Costa Rica. He then invited the Committee to turn to Article 35 which was
couched in the same terms but dealt with conciliation.

Mr. ONG(Malaysia) thought that the words in the text "such claim
shall be submitted"implied a definite procedure, and therefore thought
that the words "the claim shall be dealt with" would be a better way of
expressing the idea embodied in the provision.
Mrc. BROCHES(Chairman) thought that the words "dealt with" or
"considered" might indeed be better in the context of Article 35 as well
as )40 and referred the matter to the Drafting Sub-Committee: He explained
that the major point to bear in mind was that the Convention did not include a time limitation within which any such claim had to be made.
Article 45
Mr. BROCHES(Chairman) mentioned that the reference to national law
was not specifically restricted to the law of the host State because the
rule of conflict of laws might sometimes bring a different law into operation.
Mr. BRINAS (Philippines) thought that the reference to international
law should be qualified and that it be made applicable only in the case where
discrimination is alleged. In other cases, the law applicable should be that
of the country where the investment was made because it was on the basis of
that law that the investment agreement was signed.

Mr. BROCHES(Chairman) pointed out that as one could not foresee all
the cases in which international law might be applicable the citation of
examples such as "discrimination" might not be very useful. He thought the
provision was an accurate reflection of the considerations an arbitral
tribunal would have to go through where the parties failed to make a specific
agreement on the choice of law. and at one of the regional consultative meetings
he had been supported in this view by a member of the International Law
Commission.
Mr, TSAI(China) invited the attention of the meeting to the written
comments submitted by his Government aid circulated in Document SID/LC/5!
He reiterated the views expressed in that document. He thought that in
the absence of an agreement the national law of the host State and not another
national law or international law would be the first law to apply. He
though•the principle embodied in the provision went beyond the statement
of the President of the Banlemade when first introducing the idea of the
Convention to member governments, namely, that the problem of solving investment disputes would be tackled from the procedural angleonly.. In
his Government's opinion, the preamble to the Convention should actually
state that a foreign investment implies reliance by the investor on the
laws of the host State.
Mr. BROCHES(Chairman) thought there was some inconsistency in the
various proposals just made. It was quite clear that the laws of the host
country would be of primary importance and that international law itself
would in the first place refer to them. The principles of international
law which might be brought into play would be such as pactasunt
servanda.He further wished to point out that the earlier °raft of the
Convention referred to "national or international law". The present draft
uses the word "and" so as to avoid the impression that international law
would always apply or that it was necessarily a question of alternatives.
2 For

its report see Doc. 104
Doc. 45
Doc. 2
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-3Mr. TSAI (China) wished to clarify his position. He was not for
the total exclusion of international law. He merely wished to state that
in the absence of a specific agreement between the parties the national
law of the host State should be the first to apply.
Mr. BILGEN (Turkey) was also of the opinion that the phrase "national
law" should be imited by reference to the law of the host State in which
the investment was made.

Mr. SERB(Yugoslavia) thought that the reference to international
law should be omitted. The Tribunal should not be authorized to review the
domestic legislation of sovereign States.
Mr„ da CUNHA (Brazil) objected to the application of any law other
than the law of the State in which the investment was made. This should be
the principle and not even the parties should be allowed to deviate from
it by express agreement.
Mr. GONZALEZ(Spain) thought it was difficult to define a position
with respect to Article 45 at that time since the matter of applicable law
was intimately related to the problem of jurisdiction, which had not been
settled yet. In principle he thought that provision should be made for the
application of the national law of the country where the investment takes
place with only one exception, namely, that the national legislation would
not be applied when it would clearly violate admitted principles of international law.
Hr. BROCHES(Chairman) stated that whether there was a challenge
to the validity of the local law would depend on what question was submitted to arbitration. For example, a concession agreement could be
terminated by a law of the host State and not by action under the concession itself. In that case the issue in dispute would be whether a
State was acting in good faith, and the question of pactasunt servanda
would arise.
Mr. BERTRAM(Germany) indicated that there are many countries in
which the national courts must apply national law as well as international
law, and it would seem strange if a tribunal which was admittedly international would be precluded from the application of international law.
The question of the exhaustion of local remedies would require the application
of certain rules of international law. He pointed out that the initial
words of Article 459indicating that the parties could agree otherwise, should
dispel the doubts that had been expressed. For this reason, he was strongly
in favor of the present wording of this Article.
Mr. van SANTEN(Netherlands) mentioned that in cases of State succession there would be another occasion for the arbitral tribunal to apply
international law.
Mr. UANASUNDERA(Ceylon) stated that he agreed with the statement
made by Mr. SERB. Article 45 was objectionable to Ceylon because of its
radical departure from existing principles of law. Contracts between
private persons and States had not been governed by customary international
law. If such a development of the law was necessary, he thought the proper
body to achieve it was the International Law Commission. He felt that in
any event it would be insufficient merely to say that a contractual relationship would be subordinated to international law. It would be necessary
to work out in detail the principles, the rights and obligations that would
be acceptable to the parties before any country was asked to sign the Con801

-4vention. Otherwise, the full implications of the Convention would not be
revealed to the signatories. He thought that the adoption of this provision
could result in the actions of a State of a purely domestic or internal
nature being tested by an uncertain set of principles. This would run
counter to the doctrine of sovereignty of States. The newly independent
States of Asia and Africa were always willing to accept and abide by the
principles of public international law, but were not in favor of expanding
the scope of their application. In fact, there had been a persistent demand
by these States for the modification of some of the principles of international law which had been created solely to protect the interests of the industrial and colonial powers. The arbitral tribunals would continue to apply
the existing law with its imperfections. So long as these imperfections
existed, and they could be solved by a balance of forces and not by judicial
action, agreeing to this Convention would be reaffirming the present system.

Mr. BROCHES(Chairman) replying said that the discussion should be
limited to the scope of Article 45 which dealt exclusively with the question
of applicable law. With respect to that questionshe noted Mr. WANASUNDERA's
views but thought that far from being unprecedented the proposed text did
not go beyond what many arbitral tribunals had regarded as existing law.

Mr. GUARINO(Italy) thought that the Committee would be in a better
position to examine the problem of applicable law after having defined the
jurisdiction of the Centre. He therefore suggested to defer discussion until
Article 26 had been examined.
Mr. BROCHES(Chairman) replying said that even the most restrictive
proposals on the jurisdiction of the Centre still left the question of
applicable law unsolved and that consequently no time would be saved by
deferring discussion.

2711e meeting then recessed for a short period?
Mr. ORTIZ(Peru) said that he agreed with the proposal made by
Mr. da CUNHAthat the applicable law should be the national law of the host
country and he did not see why an agreeement governed by such law should
simultaneously be governed by another legal system, namely, international
law. He agreed that a foreign law or international law might be applicable
to a particular dispute, but only when the national law of the host country
provides for the application of foreign or international law. He further
pointed out that the general principles of international law are generally
embodied in the national laws and that these principles would be applied to
the cases of discriminatory action.
Mr. KPOGNON (Dahomey) said that the national law should prevail but
that one should not deny international conciliators or arbitrators the
possibility of taking international law into account. International law
should of course not be the point of departure when settling a dispute
but should be used to complement or supplement national law. He then asked
for additional information on the second sentence of Article 45(1).

Mr. BROOM(Chairman), after having read the provisions of Article
38 of the Statute of the International Court of Justice, said that the second
sentence of paragraph (1) had been added to take into account suggestions
made at regional meetings.

Mr, LOKUR(India) expressed some concern that the provisions of
Article 45 might give to the Tribunal a complete freedom to apply either
national or international law. In his opinion, investments are governed by
802

- 5 the
law
not
the
law

national law of the host State and he did not think that international
should be applicable, even more so since the arbitrators would probably
be experienced in this field. He added, however, that he might accept
application of international law in those cases where the national
of the host country would be absolutely silent on the issue in dispute.

Mr. GOUREVITCII (United States) said that he considered Article 45
satisfactory and pointed out that national law would usually be applied.
He added that it was important to provide for the possibility of applying
international law since, under Article 28, Contracting States would have
to waive diplomatic protection.
Mr. BURROS (United Kingdom) pointed out that the most important
part of Article 45:1) was the opening sentence under which the parties
are free to determine the applicable law. Consequently, the remaining
part of this paragraph was only of a supplementary nature and in his
opinion, this part of the provision should be drafted as broadly as
possible.

Mrs, VILLGRATTNER(Austria) said that the possibility of applying
international law was also desirable in view of the provisions of Article
57. She added that some countries such as Austria would not have difficulties with respect to the application of international law since international law is embodied in the national law.
LOPEZ(Panama) wished to associate himself with the remarks made
by the delegates of Spain and Peru. He objected to the principle which
allowed the parties to agree on the applicable law and which was supported
by the delegates of the United Kingdom and United States. His criticism
of the freedom of contract was not limited to this Article only. He
thought it would enable private investors to obtain much more power than
was envisaged by the regime of the Convention,
Mr. BROCHES(Chairman) thought that the misapprehension with respect to the power of foreign investors might have been justified in the
past but he was doubtful whether it was justified under present conditions.
He thought the parties should be free to tell the Tribunal which issues
required its solution and which had already been solved by agreement between
them. He thought the text might be improved so as to convey this idea and
he would propose that the first part of the first sentence of paragraph (1)
be replaced by the following sentence:"The Tribunal shall decide disputes
submitted to it in accordance with such rules of law as shall have been
agreed upon between the parties". That would indicate that in the normal
case one would expect the parties to choose the applicable law and would
reflect the normal practice in the field of foreign investment agreements.
Mr. LARA (Costa Rica) thought international law should only be
appliedE-TE7case of a lacuna in domestic law. He then said he thought
it absolutely indispensable to limit the application of "national" law
to the legislation in effect at the time of investment, so that any later
legislation would be excluded.

Mr. FLORENZATIO(Ivory Coast) wished to associate himself with the
remarks of the delegate of Dahomey and would in addition restrict the application of international law to cases of obscurity or lacunae in the domestic
legislation of the State in which the investment was made.
Mr. BROCHES(Chairman) noting that the meeting appeared to be concerned with two problems, said the first one was which was the applicable
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-6"national law" and the second, under what circumstances, if any, should
international law be applicable. Taking these views into consideration,
he would propose that the provisions following that dealing with an express
choice Of law agreement be redrafted to read as follows: "Failing such
agreement, the Tribunal shall apply the law of the State party to the
dispute (including its rules on the conflict of laws) and such principles
of international law as may be applicable".
Mr. TSAI (China) wished to know whether the phrase "law of the State
party inEnispute" would not apply in the case of subrogation and was
assured that that was so. He then wanted to limit the application of international law to cases where it was inconsistent with national law introduced
after the investment was made.

Mr. BROCHES(Chairman) then submitted the redraft for a vote. The
first sentence dealing with an express choice of law agreement was approved
by a majority of 35 to one. The first part of the second sentence referring
to the "national" law applicable was adopted by a majority of 31 to one.
The final provision relating to international law (which would bring it
into play both in the case of a lacuna in domestic law as well as in the
case of inconsistency between the two) was adopted by a majority of 24 to 6.
Mr. TSAI(China) wondered whether there might not have been a misunderstanding in the minds of some of the delegates with respect to the
third and last vote. He thought that it would be better to clearly state
that international law would only be applied after the national law of the
host State had been enquired into. He therefore suggested that the word
"first" be instituted in the phrase dealing with application of national
law and requested that the Drafting Sub-Committee consider the possiblity
of such an amendment.
Mr. BRO:HES(Chairman) then re-stated the principle adopted and
explained the advantages of the present draft over a text couched in terms
whereby international law would become applicable where the domestic legislation of the host State was "inconsistent" with it.
Mr. KPOGNON (Dahomey) requested that his proposal which would replace
thealp•tothe
frn second sentence of the text as adopted with the words
"with due regard to the general principles of international law" be put to
a vote, whereupon this was done and defeated by a majority of 4 to 2.

Mr. LOKUR(India) then requested a vote on a suggestion to limit the
application of international law to cases where the domestic legislation of
the host State was silent, whereupon a vote was taken and the motion defeated
by a majority of 19 to 7.
The meeting adjourned at 1:38 p.m.
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SID/LC/SR/15 (December 30, 1964)
Summary Proceedings of the Legal Committee Meeting, December 7, Afternoon'

The

Legal Committee reconvened at 3.05 p.m.

hr. BROCHES (Chairman) requested comments on paragraphs (2) and
(3) of Article 45. The delegates made no comments and these paragraphs
were referred to the Drafting Sub Committee:
-

Article 46
Mr. BROCHES (Chairman) stated that this Article was not included
in the preliminary draft and had been introduced according to a suggestion made at the Addis Ababa Meeting3 by Mr. BIGAY.
Mr. GONZALF✓ (Spain) suggested that the words "except as the
parties otherwise agree" should be deleted from this Article, since the
powers provided therein might be considered by the Tribunal as an
indispensable element in rendering the award.
Mr. TSAI (China) enquired whether the provision in paragraph (i)
was mandatory, and whether in case of failure to produce documents or
other information there would be an inference drawn to the disadvantage
of the party involved. He also enquired whether the power in paragraph
(ii) to conduct enquiries implied a power to compel witnesses to appear
before the Tribunal, and whether this power would be exercized through
local courts.

ur. BaOCHES (Chairman) stated that the parties could not be forced
to doTETEEiTIETC might be asked by the Tribunal, and thought that
failure to produce a document would probably lead to an inference on
the part of the Tribunal. Concerning the second question, he thought
there was no way in which the Tribunal could force its way to the scene
connected with the dispute, except to the extent permitted by the
immunities which arbitrators would have from restrictions on travel. He
added that the arbitral tribunals would have no power to compel the
appearance of witnesses.
Mr. QUILL (New Zealand) noted that there was no provision enabling
a Contracting State to claim privilege in respect of any information
which it might be called upon to give or any documents it might be
required to produce. In some cases, States might deem it prejudicial to
their national security to give such information or to produce such
documents. He suggested that there could be added to Article b6(i)
"provided that a Contracting State may decline to produce any documents
or give any information when to produce such documents or give such
information might in its opinion be prejudicial to its national security".
Mr. BILGEN (Turkey) felt that the proviso at the beginning of
Article 46 should be deleted, since in his opinion the Tribunal should
at all times and in any case be in a position to order that the parties
submit or produce the documents and information that are necessary.
Mr. BURROWS (United Kingdom) felt that the opening words in this
aps the most important, since they restated the philosophy

Articrewei

This summary record was sent to the members for clearance in provisional form and reflects their comments. The articles discussed, unless otherwise
indicated, refer to the Draft Convention of September 11, 1964, Doc. 43
its report see Doc. 104
3 See Doc. 25

2 For
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of the Convention that the parties could make their oan agreements,
and for that reason he was in favor of retaining these words. He suggested
that in fact this proviso should eliminate the difficulty suggested by
Mr. QUILL since any government could take care of this problem at the
nTreTT-Eiving its consent to arbitration.
Mr. HETH (Israel) thought that the decision to request the submissio7717Faments should be left to the Tribunal. The voluntary
nature of the Tribunal could not justify the exclusion of evidence if
the Tribunal thought that such evidence would be essential to its decision.
Article 49 of the Statute of the International Court of Justice stated
that the Court may, even before the hearing begins call upon the agents to produce any documents or to supply any explanation. Formal note is taken in cases
of refusal.
hr.BROCHES(Chairman) stated that the except clause had been
inserted to take care of points like the one raised by Mr. QUILL.

Mr. TSAI(China) thought that the Convention should not grant to
States the privilege suggested by Mr. QUILL, and was in favor of deleting
the except clause.
Mr. LOKUR (India) noted that there was no specific provision in
this Artic e for the testimony of witnesses, which might be required by
the Tribunal.
Mr. BROCHES(Chairman) stated that witnesses had been included in
the same category as other evidence which the parties would have to bring
to prove their case. It had been taken for granted that witnesses were
included, but there was no reason for not including them specifically.

Mr. O'DONOVAN (Australia) thought that matters relating to witnesses would be dealt with in the arbitration rules. He understood
that it.was not intended that any compulsory process would be used to
require the production of documents or the attendance of witnesses.
This being so, it seemed to him convenient that the matters in Article 146
be dealt with in the arbitration rules.
Mr. LOKUR(India) felt that the arbitral tribunal should have
the power to call for witnesses.
Mr.BROCHES(Chairman) indicated that there were three proposals
concerning ais article. One was to delete it. Another was to delete
the except clause but to give the right to a Contracting State to
withhold information if to give the information would in its opinion
endanger national security. And the third was to expand it to include the
power to call for the appearance of witnesses. On the other hand,
Mr. O'DONOVANhad suggested that the entire Article should be relegated
to the rules.

Mr. BETH(Israel) suggested that the except clause be deleted
and that the words "formal note shall be taken of any refusal" be added.
Mr. BROCHES (Chairman) responding to a question said he took the
reference to a Contracting State" in the proposed national security exception to
refer exclusively to the Contracting State which was a party to the dispute
and not to the home State of the investor. Referring to another question
he said that the Tribunal would not have the power to compel parties to
supply the evidence nor would it act in any way except through parties directly.
He then suggested that the word "information" be replaced by the phrase
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"other evidence" which would take care of some of the suggestions made. He
then announced that a vote on deleting the words "except as the parties otherwise agree" and adding the words "formal note shall be taken of any refusal"
at the end of the Article was defeated by a majority of 16 to 10. The vote
on omitting the Article entirely and relegating its substance to the Rules
was adopted by a majority of 15 to 9 but a re-vote on this question showed
17 in favor of retaining the provision and 15 for omitting it. A proposal
to give the Tribunal the right to call witnesses directly and not through
the parties was defeated by a division of 7 to 6. A vote to enlarge the
scope of (i) which would give the Tribunal the right to call upon the parties
to produce evidence in every form was then adopted by 28 votes in favor and
none against. The exclusion on grounds of national security proposed by
New Zealand was then defeated by 13 to 8. The Chairman then proposed a final
re-vote on the question of omitting or retaining the provision in the light
of the results of the previous votes which showed 12 in favor of retaining
Article 146 in the text and 6 for relegating it to the Rules whereupon the
Chairman referred
Article 46 with the change of the word "evidence" for
the word "information" in (i) to the Drafting Sub-Committee:

Article 147
Mr. LOKUR(India) suggested that there should be stated'that arbitration
proceedings shall be conducted in accordance with the provisions of that title,
in addition to the Arbitration Rules.
Mr. BROCHES(Chairman) thought that this would be useful, and that
the reference should in fact be to the Chapter. He agreed with Mr. LOKUR
that the same change should be made in Article 36:
Mr. O'DONOVAN(Australia) suggested that the words "have been" be
substituted for the word "be" in the second sentence of this Article, to
avoid any suggestion that there might be changes.
Mr. BROCHES(Chairman) thought that this would be acceptable. He stated
that there were three possibilities. The parties may have established their
own rules, which would be applied by the Tribunal. If they had not, then
the rules established by the Administrative Council would apply. If the
parties should have agreed that the Aribtration Rules of the Administrative
Council should not apply and should not have made their own rules, then the
Tribunal would have to adopt specific rules.
Article 48

Mr. BROCHES(Chairman) stated that he had been asked the questiOn
that the submissions
whether the words "the Tribunal shall satisfy itself
are well founded in fact and in law" implied that the Tribunal would ask for
evidence if necessary even though the other party had not appeared, and that
his answer had been that the Tribunal would ask for such evidence if necessary.
Mr. LARA(Costa Rica) thought that this Article should be drafted in
such a manner that there should be no doubt as to the situation of the
person who fails to appear before the Tribunal, since this might result in
a denial of justice or in the annulment of the award. He suggested that the
words "having been duly summoned" be inserted after the words "before the
Tribunal" in paragraph (1); and that the words "when it is obligated to do
so" after the words "present its case" in the same paragraph. He also thought
that the second sentence of paragraph (1) and paragraph (2) were difficult
to understand in Spanish and suggested that their drafting be improved.
4 For its report see Doc. 104
See report Drafting Sub-Committee, Doc. 78
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-4Mr. BRINAS(Philippines) suggested that the Tribunal should in all
cases request evidence sufficient to determine its jurisdiction and to
support the award that it might render.
BROCHES (Chairman) stated that the language used in the Draft was
unconditional, and that the Tribunal had to be satisfied separately, first
on the question of competence and then on the fact that the conclusions were
well-founded both in fact and in law.

Mr. BRINAS(Philippines) suggested that the language should be made
clearer to that effect.
Mr. BROCHES (Chairman) suggested that the Drafting Sub-Committee could
take care of this suggestion and Mr. BURROWSsuggested that a proposal be
made to the Drafting Sub-Committee in writing.
Mr. LOKUR (India) stated that this Article seemed to be a copy of
Article77TM Statute of the International Court of Justice. He enquired
the reason for having substituted the words "failed to present its case" for
"or fails to defend its case". He thought that it would be better to say "if
one party fails to appear or participate in the proceedings".
Mr. BROCHES (Chairman) explained that the change pointed out by
Mr. LOKURwas made because to say "defend its case" sounded as if consideration was given only to a default by the defendant whereas in fact the
plaintiff might also default. The words used in the draft were taken from
the model rules of the International Law Commission:

Mr. LOKUR(India) suggested that paragraph (1) be worded "if one of
the parties does not appear or fails to participate in the proceedings, the
Tribunal shall proceed to adjudicate on the claim and render its award".
Mr. ORTIZ (Peru) thought that there was a question of selecting one
of two different legal systems. Under ones the Tribunal must solve according
to the evidence submitted by the parties. Under the other, the Tribunal
could solve the case even without evidence, if one of the parties failed to
appear. Each sentence of Article 48(1) seemed to follow a different system.

Mr. BROCHES(Chairman) stated that in certain countries, if a fact
was not contradicted before a court, it constituted a confession and no
further evidence was necessary. It was intended to avoid this in the
Convention.
Mr. TSAI (China) felt that this Article should not exclude the possibilitY7Rgraward being rendered against the party who appears in the
proceedings. He also suggested that the words "submissions are" in the
second sentence of paragraph (1) be substituted by the words "award is",
since in certain cases there might not be submissions.

Mr. LOKUR(India) stated that according to the amendment he had
proposed the second sentence of paragraph (1) was not necessary.
Mr. BERTRAM (Germany) thought that the rules of procedure should
provide in detail for the case of default.
Mr. FUMES (El Salvador) did not like the wording of this paragraph
because it seemed to combine the default of one of the parties with the
fact that the award might or might not be in its favor, which was a totally
independent fact. He referred to Mr. LARA's suggestion that there be added
"Model Rules of Procedure" of 1955
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-

the reference to summons and felt that it might have been omitted since
Article 55(d) stated that there would be annulment when there had been a
serious departure from a fundamental rule of procedure. He understood that
the lack of summons or time to answer the claim would constitute such a
serious departure.
Mr. MOUES (Chairman) stated that there was no doubt that failure
to notify a party was just about the most fundamental violation of rules
of procedure.
Mr. van SANTEN (Netherlands) suggested that it was necessary to be
cautious ingranting powers to the Tribunal as suggested by Mr. LOKUR. The
Permanent Court of Arbitration rules and the United Nations 17EITATIon rules
did not grant to the Tribunal such a broad power. He thought it would be
logical to give to a party the right to start or continue the proceedings,
but not to give that right to the Tribunal itself.

Mr. BRCCHES(Chairman) stated that the reason why the statute of
the International Court of Justice and the International Law Commission's
draft had been followed was because they were both drafted with different
legal systems in mind and they constituted a departure from the normal
rules in civil proceedings, where the defaulting party necessarily loses
its case to the extent that it depends on the facts.
Mrs. VILLGRATTNER(Austria) defended the text of the Article and
objected to the Indian proposal which would force the Tribunal to render
an award (when one of the parties failed to appear before it) even if it
was not requested to make a decision by the adverse party.
Mr. BERTRAM (Germany) had some hesitation whether the words "grant
....a period of grace" in the second paragraph were clear enough. He had
no objection to laying down general principles in the Convention but thought
that some reference should be included in this Article to the effect that
the details would be contained in the Rules of Procedure.
Mr. TSAI(China) would accept the draft provided it included a reference to the possibility of a decision being taken against the party which
made an appearance.
Mr. BROCHES (Chairman) thought that this was really implicit in the
text and obtains
confirmation from the Austrian delegate that she did not
disagree with this conclusion. He then explained that the word "submission"
was used rather than the word "claim" so that the provision would apply in
the case where the applicant as well as where the respondent failed to appear.
Mr. ONG (Malaysia) thought that the Indian proposal which would shorten
the present text would actually affect the substance of the provision because
it would narrow the need of the Tribunal to inquire into its own competence.

Mr. BROCHES(Chairman) then put Mr. LARA'sproposal to add the words
"having been duly summoned" into the first part of the first sentence of
Article 48(1) to a vote which was defeated by a majority of 17 to 10. He
then explained that the result of this vote did not mean that the parties
should not be summoned to appear but that it merely showed the majority to
be against stating the obvious.
[ A short recess was then taken.]
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Er. BRIMS (Philippines) proposed that the second sentence of Article
to read as follows: "The Tribunal shall then call upon
such other party to present evidence in support of the jurisdiction of
the Tribunal and of those submissions, and shall render its decision in
accordance with the facts adopted and law applicable". He would also use
the words "an award" instead of "the award" in the second line of paragraph (2).

43 (1 be

Er. BROCHES(Chairman) then submitted this proposal to a vote. adding
that it appeared to differ in form, although not in substance, from the
language of the International Court which served as a model for this Article.
The proposal was defeated by a majority of 17 to 3. He then announced that
there was still a further proposal of Er. LARAlsto insert the words "where
it was under an obligation to do so" after the words "which has failed to
present its case" in the second part of the first sentence of paragraph (1)
which had to be voted on. He himself disagreed with this proposal because
it seemed to imply that the constitution of the Tribunal did not in itself
impose an obligation of appearance. This proposal was then defeated by a
majority of 13 to 2 and the Article was then referred to the Drafting SubCommittee'.
Article h9
Hr. GOITUJI2 (Spain) suggested that the word "shall" replace the word
i'llay" in the first line of this 2.rticle.

Er. TSAI(China) proposed that the words "as well as the scope of consent
of the other party" be added at the end of the Article.
Er. MOUES(Chairman) ascertaining that there was no objection to the
Chinese proposal announced that the Article was amended accordingly. He then
requested comments on the Spanish proposal.
Mr. GCUREVITCH(United States) thought the word "may" appropriate since
the Tribunal could only act where such claims or counter-claims were made.

Zr. BROCHES(Chairman) announced that he thought the proposal was merely
a question of drafting.
Mrs. VILLGRATTNER(Austria) was of the opinion that it was a matter of
substance because the word "may" gave the Tribunal an option whereas the
word "shall" would be mandatory.

Mr. ONG (Malaysia) suggested that the words "shall be competent" would
be a better way of conveying the mandatory approach.
flr. LARA(Costa Rica) suggested that a provision be added to Article 49
which would set a time limit upon the right of a party to engage in delaying
tactics.
Mr. PEREZ(Ecuador) thought the provision should be couched in
mandatory terms so as to avoid two separate proceedings where one only would
really suffice.
Er. ITO=(Dahomey) agreed with Er. • or Da/ and thought that if the
Tribunal only had an option, denials of justice might be committed.
ALBANEZ(El Salvador) also agreed with Er. PEREZ.The words
"incidental, or additional claims or counter-claims arising directly out
of the subject-matter of the dispute" were intended in his opinion to determine
7 For

its report see Doc. 104; cf. Doc. 83 and, for further discussion of Article 48, see Summary Proceedings of the Legal Committee Meetings,

December 8 and 10, Docs. 86 and 113 respectively
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the framework within which the Tribunal would exercise its powers and it
would be logical that the Tribunal be compelled to exercise such powers in
order to avoid the need for another Tribunal.
Ur. BROCHES (Chairman) requested a show of hands as to whether a Tribunal
should be compelled to deal with such claims or whether it should merely have
an option. The majority of the Committee agreed to make the provision
compulsory.
Er. PEREZ (Ecuador) suggested that Dr. LARA's proposal be dealt with in
the Procedural Rules'rather than in the Convention itself.
LARA (Costa Rica) agreed.
Mr. LOKUR (India) asked for clarification with respect to additional
claims, particularly in the light of the provisions of Article 40.
Ur. HEDLNERS (Sweden) also mentioned that the terms "incidental"
and "additional" caused him some difficulty and added that the concept of
incidental claim was unknown in Swedish law. He suggested that reference
to incidental and additional claims be deleted.
Er. BROOMS (Chairman) quoting a comment made by the Secretariat of
the United Nations said that the terms incidental and additional claim somewhat correspond in some systems of civil procedure to what is described in
the Anglo-American system of procedure as "amending the pleadings". Be
added that there were precedents of additional claims having been admitted
by arbitral tribunals and by the Permanent Court.
Er. BETH (Israel) considered that the two terms would in fact mean
the same claims and should consequently be merged in one single expression.
Mr. GUARINO (Italy) said that under Italian law, the expression
"incidental claim" has two meanings, namely, a counter-claim but also a claim
which is subordinated to the principal claim. The term "additional claim"
on the other hand refers to net; claims which might be submitted in view
of changing circumstances. Be therefore suggested that a distinction be made
under which the Tribunal should be compelled to consider incidental claims
and counter-claims but should only have an option to consider additional claims.
Mr. EROCHES (Chairman) requested a show of hands on the several
suggestions made. There was no support in favor of the proposal to delete
both the word "incidental" and the word "additional". The majority of the
Committee also rejected the proposals to delete either the word "incidental"
or the word "additional". The suggestion of Mr. GUARINO was also rejected.
Mr. BROCHES (Chairman) implied from the negative votes that the expressions
used in Article 49 were considered as acceptable, and then announced that on
Tuesday the delegates were invited at a luncheon offered by the Executive
Directors of the Bank at 1:00 p.m., consequently the morning session would
start at 10:30 a. m., while the afternoon session would start at 2:30 p.m.
instead of 3:00 p.m.
[The meeting adjourned at

'Regulations and Rules of the Centre (ICS10/4)
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p.m.]
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SID/LC/56 (December 10, 1964)

LEGAL COMMITTEE ON
SETTLEMENT OF INVESTMENT DISPUTES

Proposal by the Secretariat
Article 48
(1)Failure of a party to appear or to present his case shall
not be deemed an admission of the other party's assertions.
(2) If a party fails to appear or to present his case the party
appearing may call upon the Tribunal to accept his submissions and to
render an award. The Tribunal shall, before rendering an award, grant
a period of grace to the party failing to appear, unless it is satisfied

that that party does not intend to appear.
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SID/LC/SR/16 (December 30, 1964)
Summary Proceedings of the Legal Committee Meeting, December 8, Morning'

The Legal Committee reconvened at 10:36 a.m.

hr. BROCHES(Chairman) announced that during the morning there
would be distributed the report of Mr. BONANIfscommittee, and that
in the afternoon the Legal Committee would discuss again Chailer II.
Article 50
Mr. HELLNERS(Sweden) inquired what the force of the "provisional
measures" referre3 to in this Article was and whether they could be
enforced in the States concerned. He also asked what would be the
force of the "penalty" referred to in paragraph (2) and whether it would
be included in a final award.
Mr. BROCHES(Chairman) stated that there were three types of devices
which might sometimes be described as penalties. Under one system,
a "penalty" would be a sum to be forfeited to a court. This was not
intended in this Draft. Another system was to provide that an amount
is forfeited to a party, for instance for every day another party fails
This summary record was sent to the members for clearance in provisional form and reflects their comments. The articles discussed, unless otherwise
indicated, refer to the Draft Convention of September 11, 1964, Doc. 43
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- 2 to abide. The third system was closer to a system of liquidated
damages, whereby an amount is fixed in advance of the damage which will
be caused by
other party if it does not abide by the order of
provisional measures and loses its case. Concerning the question of
how the penalty would be collected, he thought it would be included
in the final award and collected in connection therewith. He indicated
that at the regional meetings some delegations felt that the provision
in paragraph (2) should not be included and that the term "recommend"
be used instead of "prescribe" in paragraph (1), to indicate that
there was no direct sanction for not following the recommendation of
the Tribunal. However, it could be assumed that in connection with the
final award the fact of not having accepted the recommendation would
be taken into account since it would most likely have increased the
damages.

Mr. BURROWS(United Kingdom) referred to the written comments
submitted by his country', whereby they recommended that this Article
follow more closely the words used in Article 41 of the Statute of
the International Court of Justice as follows: "except as the parties
otherwise agree, the Tribunal may, if it considers that the circumstances so require, prescribe any provisional measures which ought to
be taken to preserve the respective rights of either party." They
found the existing wording of paragraph (1) rather restrictive because
of the word "frustrate", which would mean that before provisional
measures could be ordered, the Tribunal had to be satisfied that the
whole purport of the award would be completely frustrated unless said
provisional measures were ordered.
Mr. LARA (Costa Rica) suggested that this provision state "except
as the7;7E7g otherwise agree, the Tribunal may, if it considers that
the circumstances so require, prescribe such necessary measures to
prevent or halt any action by either party which might frustrate an
eventual award."
Mr. BILGEN(Turkey) referred to the written comments submitted by
his country, particularly with respect to money guarantees: He suggested
that after the word "prescribe" in paragraph (1) there be added the words
"against prior money guarantees in an amount to be determined by the
Tribunal"; and to add at the end of paragraph (2) that the penalty would
be established after considering the damage incurred by the party.
Mr. LOPEZ (Panama) thought it was not logical to prescribe
provisionalmeasures that would depend on a future and uncertain fact
such as the eventual award. Therefore he was in agreement with the
proposal of the United Kingdom.

hr. TSAI(China) referred to the written comments submitted by
his Government: A provisional measure was different from an interim award
and should not necessarily have the same effect. He felt that the word
"prescribe" was too strong and was not necessary, since if there was any
damage it could be included in the final award. He suggested that the
word "recommend" be used instead of "prescribe". The reference to a
penalty in paragraph (2) was too vague and could also be deleted. The
amendments were proposed to avoid any possible difficulties that could
arise with respect to their internal courts or their legislature when
this Convention was presented for acceptance or ratification.
Mr. O'DONOVAN(Australia) proposed that paragraph (2) be deleted,
since it would be impossible to enforce a provisional measure, and that
2 See

Doc. 45
See Doc. 45
4 See Doc. 45
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-3the proposal of the United Kingdom be adopted as paragraph (1), but
using the word "recommend" instead of the word "prescribe".

Mr. GUARINO(Italy) suggested that Article 50 be deleted since it
would create constitutional difficulties. He indicated that the words
"to prevent or halt any action by either party which might frustrate an
eventual award" might lead to an attempt to prevent legislative or
administrative acts of the Government. He thought that no State would
accept such limitation. In addition, he felt that this Article was
superfluous because the question of damages and indemnities could be
dealt with in the final award.
Mr. LOKUR(India) was opposed to including Article 50 in the
Convention. In his view when a provisional measure is prescribed it
tends to delay or protract the proceedings. The wording proposed by
Mr. BURROWSwas not satisfactory because it was not clear what rights
would be preserved and who would decide what these rights were.
It could be that the effect of a provision like that would be to give
power to the Tribunal to undo all action which might have been taken
even before the proceedings had started. If any action was taken by
a State or an investor before the proceedings started, that action
should be maintained and the only remedy to the injured party should
be to claim damages. For this reason he thought that it should be said
"to prevent any further action" instead of "to prevent any action". He
also suggested that the Tribunal ahould have the power to reduce an order
from time to time. Otherwise when an order was made it would continue
to be in force until the conclusion of the proceedings.He
• strongly
objected to paragraph (2) which would give the Tribunal power to impose
a penalty on a Contracting State.
Mr. GONZATYZ(Spain) stated that under Spanish legislation they
had the same problem mentioned by Mr. GUARINO.He suggested that this
Article should state that none of the parties will take any action
during proceedings which might impede the normal execution of the award,
and that at the time of rendering the award, the Tribunal should establish the indemnity payable to one party for actions taken by the other
party which had caused damage. He felt that the Tribunal should not be
granted any power which it could not enforce. He was in favour of
deleting this Article.
Mr. LAURA(Cceta Rica) inquired to whom the Tribunal would make
recommendations. Mr. BROCHESstated that the recommendations would be
made to the parties.
Mr. HETH(Israel) suggested that if paragraph (2) was
maintained, it was substituted by a statement that the Tribunal
in its final award could take into account the refusal to comply with
the recommended provisional measures.
Mr. •NTZOULINOS(Greece) agreed with the proposal to delete
paragraph (2) and proposed that paragraph (1) be drafted along the
follOwing lines: "The Tribunal may, if it considers that the circumstances
so require, recommend" (or advise, or suggest)"such provisional measures
as it deems useful to avoid any action by either party which might frustrate the award".
Mr. BROCHES(Chairman), in view of the several suggestions made,
first requested a show of hands as to whether Article 50 should be
entirely deleted. This proposal was rejected by the Committee. The
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Committee then agreed by a nearly unanimous vote to delete paragraph (2)5.
By a large majority the Committee also accepted to use the word "recommend"
as opposed to "prescribe" or "indicate".

Mr. KPOGNON(Dahomey) thought that if the Tribunal only had the
power to recommend provisional measures, it would be preferable to delete
the provision altogether since the parties would then be free to carry out
or not the recommendations of the Tribunal. This might lower the prestige
of the Tribunal.
Mr. BROCHES(Chairman) said that the prestige of the Tribunal might
be more impaired if the Tribunal had the power to prescribe provisional
measures without being able to enforce them. On the other hand, he
still considered the provision desirable since if the recommendations
were not carried out, the Tribunal would undoubtedly take that fact*
into account when rendering its award.

Mr. GUARINO(Italy) said that the use of the word "recommend" had
removed the constitutional difficulties which he had mentioned earlier.
Mr. BROCHES(Chairman) then requested a show of hands with respect
to the kind of provisional measures which could be recommended by the
Tribunal. The Committee accepted the formulation of Article 41 of the
Statute of the International Court of Justice providing for "measures
which ought to be taken to preserve the respective rights of either party".
One delegate supported the formulation presently contained in paragraph
(1) of Article 50. The Committee then agreed that the word "provisional"
be maintained.
Mr. GBACREM(Tunisia) suggested the replacement of the expression
estime que lee circonstances l'exigent," which seems to give too
much discretion to the Tribunal, by the expression "3111 y a urgence ou
peril en la demeure".
Dr.BROCHES(Chairman) then put the Tunisian proposal to a vote
and anM
lnced that the motion was defeated by a majority of 19 to 1.
Another vote to eliminate the clause "except as the parties otherwise
agree" was defeated by 19 to 9. Consequently, the only proposal which
still required a vote was along the lines suggested by Isr1031 to add
a provision to the effect that "the Tribunal shall take into account
in its award the consequence of a failure to comply with the provisional
measures". Whereupon a vote was taken and the proposal defeated by a
majority of 16 to 6. The Chairman then announced that he assumed the
majority was opposed to any specific mention of the effect of non-compliance with the recommendatTOR77 that naturally the Tribunal would
normally have to take account of this fact when it came to make its
award.
/fine meeting then recessed for 10 minute]

Article 51
Mr. LARA (Costa Rica) suggested that paragraph (1) be qualified
by inserting the words "when it is a collegiate tribunal" after the words
"the Tribunal".

Mr. BROCHES(Chairman) referred this to the Drafting Sub-Committee:
Mr. HELLNERS(Sweden) wondered whether it would not be useful to
also Doc. 85
• See
For its report see Doc. 104
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add a provision which would indicate what would happen where the Tribunal
was not able to reach a majority decision with respect to the amount of
damages to be awarded.
Mr. BROCHES (Chairman) replying, thought it would be better to
leave the question open.

Mr. KPOGNON(Dahomey) thought that the requirement that the award
be "in writing" was superfluous.
Mr. LOKUR(India) thought the provision not entirely clear in cases
where the minority consisted of more than one person and at least one dissenting arbitrator refused to sign the award.
Mr. CHEVRIER (France) thought there was a contradiction between the
first and second sentences of paragraph (2) as the first part imposed an
obligation of signature whereas the second envisaged the possibility of
the minority refusing to sign the award.
Mr. BROCHES (Chairman) thought the last comment was due to a faulty
translation in the French text and referred the matter to the Drafting
Sub-Committee.

Mr. GONZALEZ(Spain) supported the proposal to eliminate the
phrase stating that the award should be "in writing". He was also concerned with the lack of any provision dealing with the question of what
would happen where the Tribunal was unable to reach a majority decision
on any issue.
Mr. BROCHES(Chairman) then submitted the proposal to delete the
words "in writing" to a vote and announced that the proposal was defeated
by a majority of 26 to 10. He then requested a show of hands on the
question whether express provision should be made for the contingency
that no majority could be found, and announced that this proposal was
defeated by a majority of 15 to 9.
Mr. BERTRkM(Germany) explained that he voted against the proposal
on the understanding that the matter would be dealt with by the Rules.
∎Chairman) putting the question of whether the problem
Mr. BR'
should be dealt with in the Rules to a vote, announced it was adopted by
a division of 16 to none. He then referred the meeting to the first part
of paragraph (3) of the Article.

Mr. LOPEZ(Panama) thought that the prefix "except as the parties
otherwise agree" should be emitted.
Mr. BILGEN(Turkey) also proposed the deletion of this prefix.
Mr. BROCHES(Chairman) put the proposal to a vote and announced that
it was adopted by a majority of 28 to 3 with respect to the first part of
paragraph (3).
Mr. LOPEZ(Panama) proposed that those words be eliminated with
respect to the second part of paragraph (3) also.

Mr. FUMES (El Salvador) associated himself with the remarks of the
delegairariiiima. He would, however, be in favor of applying the principle to a concurring decision as well as to a dissenting one.
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Mr. BROCHES(Chairman) then put the Panamanian proposal to a vote
and announced it adopted by a majority of 24 to one. A further vote on
the El Salvador proposal which would give the right to a concurring arbitrator to state the particular reason motivating his decision was adopted
by a majority of 23 to one.
Mr. LOKUR (India) suggested that the word "shall" replace the word
"may" in
the second part of paragraph (3) and that the duty of a dissenting
arbitrator be broadened by the elimination of the words "or a bare statement of his dissent" in the paragraph.

Mr. BROCHES(Chairman) then put these proposals to a vote and
announced that they were defeated by a majority of 18 to 2.
Mr. TSAI(China) thought that Article 51(3)(a) should provide that
the award shall state the facts found, the law applied and the reasons upon
which it was based.
Mr. BROCHES(Chairman) thought that this was not the proper place to
deal with this matter, and that it would be more appropriate to discuss it
in connection with the annulment procedure.
Mr. GOUREUTCH(United States) inquired whether the Centre would
have the authority to publish arbitral awards. There was nothing stated to
that effect, but he assumed it would have that authority.
Mr. BROCHES(Chairman) stated that this was not his understanding.
The Convention was silent on this point and he thought the Centre could not
publish the award without the consent of the parties.

Mr. GOUREVITCH (United States) stated that in that case it would
be desirable so to provide and suggested that a new paragraph (1k) be
added to this Article stating "except as the parties otherwise agree, the
Centre may publish arbitral awards".
Mr. GUARINO(Italy) thought that the parties should be given the
right to object to the publication of the award.
Mr. LOKUR(India) suggested that the text presented by Mr. 0OUREVITCH
be modified to state that "the Centre shall not publish the award except
with the consent of the parties".
Mr. BROCHES(Chairman) requested a show of hands on Mr. GOUREVITCHIs
proposal to add a new paragraph (Li). Eleven delegations were in favor and
17 opposed. He then asked a show of hands on Mr. LOKURIssuggestion, and
12 delegations were in favor and 5 opposed. In reply to a question,
Mr. BROCHESstated that the paragraph that had been voted had no relation
to the provision in Article 52.
Mr. TSAI(China) thought that it would be more appropriate to discuss
at that time whether the award should include a statement of the facts
found and the law applied.
Mr. BROCHES(Chairman) requested a show of hands on Mr. TSAItsproposal, which indicated that the majority was opposed to its adoption.
Mr. DODOO(Ghana) inquired whether, in connection with the new paragraph (4) of this Article, the decisions of arbitral tribunals would become
precedents in other cases, even if they were not published.
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-7-Mr. BROCHES (Chairman) thought that quite a few of the decisions
would in fact be published. When an arbitral award becomes relevant in
court proceedings, it would become a matter of public knowledge as part of
the documents of the case.
Mr. TSAI (China) requested a clarification concerning the negative
vote on his proposal to modify paragraph (a). He wanted to know whether
this negative vote implied that the facts and the law would not be included
in the award.
Mr. BROCBES (Chairman) inquired whether the meeting accepted that
when reasons were given for the award, they would include the facts found
and the law applicable. The majority agreed;
[The meeting adjourned at 12:55 p.m.]
7 See

also Summary Proceedings of the Legal Committee Meeting, December 9, Doc. 102

85SID/LC/54 (December 9, 1964)
LEGAL COMMITTEE ON
SETTLEMENT OF INVESTMENT DISPUTES
Comments by Mr. da Cunha Brazil) on Certain Articles of Chapter IV
Article 50
We propose that paragraph (2) of this Article be eliminated. The
measure authorized may give rise to unnecessary difficulties. The duty
to abide by the decisions of the Centre, whether they be final or interlocutory, is a moral duty and, as such, incompatible with material
penalties.
Article 53(2)
The last sentence of the paragraph should be replaced with the
following sentence:
"The Tribunal shall stay enforcement of the award pending its
decision,"
It seems to us that the obligatory suspensive effect of the recourse
provided for is very desirable. It717112=iible that any decision
subject to review or interpretation which may be restrictive or extensive, should be enforced before its terms are ratified or clarified.

Article 54(2)
It seems to us that the periods for the decisions of the Tribunal
to become res judicata are too long.
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We believe that only when it is impossible for the parties, because
of the lapse of time, to file any protest against the award may the award
be enforced. We therefore propose that the paragraph be worded as follows:
"The application for revision must be made within 60 days after
the discovery of the new fact."
The last sentence of the paragraph mentioned should be replaced by
another one similar to the one proposed for Article 53(2).

Article 55(4)
We propose that the reference to the period of three years, provided
for in this Article, be eliminated, the period of 60 days set for making
the request for annulment to prevail in all cases. We consider it of great
importance for a definite period, not too long, but, in any casesreasonable,
to be fixed, after which the award shall acquire the authority of res
judicata so that it may then be enforced. Moreover, the fixing of the
two periods provided for in the draft, without any explai:ation of how one
or the other may be used by the parties, appears to us to be contradictory.

Article 56
For obvious reasons, we propose that this Article be worded as follows:
"The award shall be final after it acquires the authority of res
ju_
judicata, Each of the parties shall abide by and comply with the
awarn accordance with its to rms,"
Article

57

Jurisdiction - the power of the State to app]y the law to a specific
case - involves a dual concept: notio, the authority to hear the case, and
judicium, the authority to judge, or to declare the law applicable to the
specific case.
Unless it affects the process of hearing (notio and judicium) as
Professor Carnelutti maintains, there is no logical hindrance to a judge
deciding in any litis, whether the litigants be nationals or foreigners,
whether or not the assets that are the object of the action are in the
national territory, and regardless of the place in which the decisive facts
of the dispute have occurred. The jurisdictional power of hearing is
independent of time and space.
One result of the exercise of jurisdiction is enforcement, in which
process jurisdictional limits are defined and established. Indeed, the
possibility of enforcement is conditional upon the location within the
territory of the State of the assets that are the object of the enforcement
process, the steps of which are subject to the procedure specifically
established under the authority of a competent power.
In order, therefore, for it to be possible to complete the exercise
of jurisdiction, it will be necessary to have recourse to the executory
process, which will only reveal its effectiveness through an appeal requiring
assistance of an enforcement and coercive nature. In States politically
organized under the representative republicaff system, based on the remarkable
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-3concept of American Constitutional law of harmony and independence of the
state powers, only the judicial power is competent to order the coercive
assistance mentioned above.
Therefore, in order for the decisions of the arbitrators to be effective,
as we stated before, and to be able to be carried to their ultimate effects,
it would be of the utmost importance that disciplinary rules be established in
the Convention, by virtue of which contested decisions of the Centre would
be subject to homologation by the competent power in States in which any
decisions of the Arbitration Tribunal are to be enforced by coercive
jurisdictional means.
By means of such judicial homologation - and only by this - would the
award be enforced in the territory of the StLte "as if it ware a final judgment of the courts of that State" as required by Article 57(1) of the draft.
If this suggestion is adopted, it would be in order to eliminate the
last sentence of paragraph 3 of the Article.
We would therefore propose the following text to be inserted in
Article 57 where, in thz; opinion of the Drafting Sub-Committee, it would
fit:
'whenever any decision of the Centre, of a contentious nature, is to
be enforced through coercive jurisdictional action in a Contracting
State, whether or not it be a party to the dispute, the award must
be homologated by the competent power of that State through the
procedure established in its internal legislation."
Article 61

We propose that provision be made in this Article for the disqualification
to be considered accepted in case of a tie in the voting, and furthermore,
that, if the parties do not reach agreement on a single arbitrator or conciliator, the procedure followed shall be in accordance with the pertinent
regulations of Chapter IV.
Article 62

We propose that this Article state that "the charges payable for the
use of the Centre, as well as the fees and expenses of the members of the
Conciliation Commission or Arbitral Tribunal, shall be borne by the unsuccessful party to the dispute, but that each party respectively shall bear
such other expenses as it may incur in connection with any conciliation or
arbitration proceedings", and that the rest of the Article be eliminated.

Article 75
We propose that the reference to the term of six months be eliminated
from this Article. Denunciation is an act of sovereignty which must not
therefore be subject to time limits in order to have effect. The consequences
of the denunciation must be immediate, with due respect, of course, for the
exceptions provided for in the remainder of the Article.

820

86

SID/LC/SR/17 (December 30, 1964)
Summary Proceedings of the Legal Committee Meeting, December 8, Afternoon

The Legal Committee reconvened at 2:35 p.m.
Articles 26 and 29
Mr. BROCHLS (Chairman) stated that the delegates had in front of
them the report of Mr. BOMANIls committee and a further proposal, embodied
in documents LC/48 27876749 respectively.
Mr. BURROWS (United Kingdom) stated that the Working Committee on
ArticrirlrEiTTroduced two alternative solutions. In an attempt to assist
the Committee he had prepared a third (Doc. SID/LC/49*) which closely
resembled one of the Working Group drafts and which was sponsored by 25
countries, and four additional countries had asked to be added to the list
of co-sponsors: Costa Rica, Lebanon, Iran and the Malagasy Republic. He
stated that a number of delegates who co-sponsored this proposal would have
liked to make slight modifications in the text in order to meet their own
particular points of view. They had not done so in order to forward a proposal
acceptable to a large number of delegates and constituting a reasonable
compromise. In paragraph (1) of their proposal the Centre was given fairly
wide jurisdiction. However, States could limit that jurisdiction insofar as
it concerned disputes to which they were a party under paragraph (2). He
thought that those delegations who joined Spain in sponsoring a different
proposal, which appeared in paragraph (2) (b) of document LC/1i8, could achieve
a satisfactory solution by limiting their acceptance to the disputes referred
to in said paragraph (2) (b). The merit of the proposal in Lc/49 was that
States would not be obliged to accept restrictions which certain delegations
wished to impose.
Mr. BROGHES (Chairman) noted that the word "accession" was a typing
error in document Lc/49 and should be replaced by the word "acceptance".
the

Mr. GONZALES (Spain) inquired whether Article 30 would still define
relating to investments.

meaMFor
drdispute

Mr. BURROWS (United Kingdom) stated that in his view, if the text
* "Proposal of the United Kingdom, Tanzania, Uganda, U.S.A., Netherlands,
Sierra Leone, Denmark, Norway, Finland, Sweden, Nepal, Malaysia, New Zealand,
Turkey, Australia, Nigeria, Yugoslavia, Korea, Japan, Liberia, Greece, Germany,
Austria, Ivory Coast, Belgium, India.
(1)Ttlie jurisdiction of the Centre shall extend to investment disputes
between a Contracting State and a national of another Contracting
State, which the parties to the dispute consent in writing to submit
to the Centre. When the parties have given their consent, no party
may withdraw its consent unilaterally.
(2)Any Contracting State may at the time of ratification or accession or
at any time thereafter notify to the Centre the class or classes of
investment disputes in respect of which it would in principle consider
submitting or not submitting to the jurisdiction of the Centre. Such
notification shall not constitute the consent required by paragraph (1).
This summary record was sent to the members for clearance in provisional form and reflects their comments. The articles discussed, unless otherwise
indicated, refer to the Draft Convention of September 11, 1964, Doc. 43
Report Working Group IV, Doc. 87, and, for the proposals underlying their report, Docs. 88 through 100

2 See
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- 2 sponsored by his delegation were adopted, it would not be necessary or
desirable to attempt a further definition of "investment disputes".
Mr. BOMANI (Tanzania) stated that there had been discussion on whether
the words investment dispute" and "juridical dispute" should be used and
that it was up to the Legal Committee to decide on this subject:

Mr. GONZALEZ(Spain) stated that the purpose of their proposal was not
to limit or restrict the jurisdiction of the Centre but to define it as
precisely as possible. The consent of the parties, which would be a rule,
should come under a precise definition of the jurisdiction of the Centre.
It would be undesirable if neither party knew exactly what differences they
would be actually submitting to arbitration. For example, there would be
doubt on whether labour disputes affecting an investment would come under that
jurisdiction. He felt that a reference to "legal disputes" would make clearer
the jurisdiction of the Centre. He considered the new proposal in document
LC/49 to be exceedingly broad since it did not specify what the jurisdiction
of the Centre would be.
Mr. LOPEZ(Panama) wanted the record to show that he personally was of
the opinion that conciliation and arbitration were the most appropriate ways
of settling disputes between States.
The Convention, however, was intended to submit to the jurisdiction of
an international organization investment disputes between a State and a
national of another State. Obviously those disputes have been normally
settled before the local courts and in accordance with local laws, as the
Preamble points out. This system has been confirmed by the constitution of
certain countries and any attempt to withhold from the jurisdiction of local
courts those disputes and submit them to an international jurisdiction, even
of the highest standing, would imply a diminution of the jurisdictional
power of the States. If the Convention were to incorporate a definition of
the jurisdiction of the Centre along the lines of Document SID/LC/19 his
country, also for constitutional reasons, could only accede to it with
reservations. He was therefore in favour of the proposal of Spain and
Guatemala. The possibility given to States under the proposal in Document
LC/49 to limit the jurisdiction of the Centre could in fact adversely affect
the confidence of the capital exporters.

Mr. AWOONER RENNER(Sierra Leone) said that in his opinion the British
proposal was in substance similar to the proposal made in Document SID/WG/IV/84
which itself had been based on a proposal, made by the Philippines in Document
SID/WG/IV/I% The only addition was the statement that when the parties have
consented, no party may withdraw its consent unilaterally.
Mr. BRINAS(Philippines) agreed with the comment of Mr. AWOONER-RENNER
and assumed that under paragraph (2) of the British proposal any State would
be permitted to define the jurisdiction of the Centre along the lines of
the Spanish proposal.
Mr. BROCHES(Chairmen) said that this would be clearly permissible
and that, moreover, a State even when limiting the categories of disputes
which could be submitted to the Centre, would still be considered as having
joined the Convention in full. In fact, the substance of the provision now
contained in paragraph (2) of Document SID/LC/49 had originally been intended
to give countries the possibility to accede to the Convention while at the
same time fully observing their constitutional limitations.
Mr. GUARINO(Italy) referring to investments made under general investment
legislations without the conclusion of specific investment agreements, wondered
3 See

Summary Report, Working Group IV, Doc. 88
Doc. 95
5 Doc. 89
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whether disputes arising out of such investments could be brought before the
Centre in case of a modification of such investment legislation. In this
connection, he considered the Spanish proposal more satisfactory since, in
his opinion, it provided expressly that such disputes would fall within the
jurisdiction of the Centre. He also asked for information with respect to
the deletion of the reference to political subdivisions or agencies and with
respect to the meaning of the expression "national of another Contracting
State". As a whole, he preferred the approach of the Spanish proposal which
consisted in listing a large number of situations in some detail rather than
the approach of the British proposal leaving it to each State to define which
categories of dispute could be submitted to the Centre.

Mr. BROCHES(Chairman) said that the definition of the term "national of
another Contracting State" and the question of political subdivisions or
agencies had both been referred to Working Groups and that these problems
would be examined at a later stage! With respect to the question as to whether
or not disputes arising out of modifications of investment legislations could
be brought before the Centre, he said that in his opinion, this appeared
possible under both proposals.
Mr. GONZALEZ(Spain) said that paragraph (c) of the Spanish proposal
merely provided that a dispute arising out of a modification '02 an investment
legislation could in principle be submitted to the Centre but added that
in any case the parties to the dispute should expressly give their consent
to the submission of such dispute to the Centre. In other words, paragraph
(c) did not create a kind of compulsory arbitration.
Mr. GUARINO(Italy) thought that a Contracting State would be unlikely
to consent to the jurisdiction of the Centre after having modified its
investment legislation. He therefore suggested that the Committee examine
his proposal contained in Document SID/LC/337 which would now correspond to
amending the last sentence of paragraph (2) of the British proposal to the
effect that the notification would constitute the consent required by paragraph (1) .
Mr. OUMA(Uganda), referring to the written comments of his Government'
on. Article 29, said he would oppose any amendment to this Article.
Mr. BROCHES(Chairman) thought that the essence of this latest Italian
proposal would run counter to both the English and the Spanish sponsored
suggestions.
Mr. GUARINO(Italy) said he might have been misunderstood. He had no
intention of making recourse to arbitration compulsory.
Mr. BROCHES(Chairman) said that he thought that in that event there
was no need to introduce the amendment because the proposals mentioned the
need for the parties consent and that was sufficient to cover the case without
explaining the various ways in which the (written) consent might be made.
Mr. LARA (Costa Rica) wished to state that he had no intention of underrating the Spanish proposal, but he was unclear as to the exceptions enumerated
under Article 26(1)(c) as he found it difficult to reconcile the substance of
those exceptions with the scope of the competence of the Centre. In general he
supported the British proposal because he thought that any attempt to define
the limitations in detail would probably lead to confusion.
Mr. BIGAY (Central African Republic) commenting on the British proposal,
said he was disturbed by the omittance of the qualification "of a legal charactSee Summary Proceedings, Legal Committee Meetings of December 10, Doc. 106, and December 9, Doc. 103, respectively
Doc. 99
See Doc. 45
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-4er" to the term "investment dispute". He was also unhappy with tie idea of
leaving the limitations to the procedure of notification rather than embodying
the limitations in the text because the procedure of notification would result
in a comparison being drawn between the advantages given by one capital-importing country as against another capital-importing country. Finally, he was
unhappy with the words "in principle" appearing in paragraph (2) of the
British proposal. In the light of these observations he would best be satisfied
by a compromise proposal which would go further than the British one, and
perhaps not as far as the Spanish one.

Mr. BOMANI(Tanzania) said he would have no objection to the first and
third proposals voiced by the delegate of the Central African Republic if they
met with the approval of the Committee.
Mr. BROCHES (Chairman) drew the Corunittee's attention to the
various difficulties encountered with respect to a definition of
the term "legal dispute" or "legal character". He did not have any
strong views on the desirability of adding or omitting such a qualification, but thought it was probably due to the difficulty of
defihing the term that the British proposal omitted it. He thought
the omission of the words "in principle" in paragraph (2) should
raise no particular difficulty.

Mr. GONZALEZ(Spain), responding to the comments of Mr. URA,
said he could not see any inconsistency between the scope of the jurisdiction as outlined in his proposal and the various exceptions enumerated
with respect to the outer limit of this jurisdiction. The tribunal would
have to decide whether it did not or did not have jurisdiction by applying the rules referring to its outer limit in every particular case. He
then wished to know what would be the result under the British proposal
of a conflict between a specific consent and a notification to exclude
the type of dispute covered by the specific agreement from those disputes which a State was willing to submit to the jurisdiction of the
Centre?
Mr. BURROWS(United Kingdom) thought that general statements
under paragraph (2) of his proposal were entirely separate from the
question of specific consent referred to in paragraph (1). Since the
jurisdiction was based on consent the specific and particular consent
would govern.
Mr. KPOGNON(Dahomey) thought that the Committee was given the
task of drawing a precise and detailed document and he thought the Spanish
proposal more in line with that assignment than the United Kingdom proposal which was couched in general terms. Furthermore he thought the
British proposal over-ran the narrow boundaries of the trpe of investment
disputes which should have been the proper subject matter of the Convention. In view of this unclarity of the British proposal he could not
support it. Answering a question from the Chairman he said he would not
be satisfied by a mere qualification of the phrase "investment disputes"
by the phrase "of a legal character". He would like to have a number of
illustrations indicating the concrete examples to which the text referred.
Mr. GONZALEZ(Spain) said he would accept the proposal of the
delegate of Dahomey that the enumeration in his text would not be exhaustive but that any other disputes could be referred to the Centre by express
agreement.
Mr. KPOGNON(Dahomey) thought this would be a good compromise.
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-5He would combine paragraph (1) of the British proposal with the second
part of the Spanish proposal with the addition that the Centre would have
jurisdiction in other cases also if the parties so agreed.

Mr. BURROWS(United Kingdom) thought he could not qualify the
words "investment dispute" in the proposal which came to be known as the
British proposal without consulting the other 30 co-sponsors, and he would
therefore request such an amendment to be voted on as a separate issue.
He would suggest that the same procedure be applied with respect to any
other amendment. On his own behalf, he would not support the suggestion
to add the list appearing in the Spanish proposal as an amendment even if
only by way of example. He found some difficulties in the drafting of the
Spanish proposal which was not precise, and he envisaged much time spent
in an effort to clarify it.
Mr. GHACHEM(Tunisia) reviewing the progress of the debate expressed
his deep concern with respect to the British proposal which would lead to
a competition between the capital-importing States who would then be compelled to present a comparative list of advantages to private investors.
Be thought the suggestion to combine the U.K. proposal (with a qualification pertaining to the term "investment dispute") together with an
illustrative list, as now suggested by Spain, may resolve the impasse
into which he feared the Committee was getting.

Mr. BROCHES(Chairman) did not share the fear expressed by the
previous speaker. Be thought some amendments in language might be
acceptable in the British proposal and thought the only issue which kept
the meeting divided was the question of whether the article should include or should exclude specific examples of disputes which might be
submitted to the Centre.
Mr. LARA(Costa Rica) reiterated his difficulties with respect
to the Spanish proposal and said they might disappear if paragraph (c)
was deleted.
Mr. GONZALEZ(Spain) responding expresses the opinion that if
paragraphs (a), (b) and (c) of his proposal were redrafted, the difficulties of Mr. LARAmight disappear.

t

Mr. BEL1N(Uni ed States) strongly supported the U.K. proposal
which he thought more in keeping with the assignment of the Committee
than the other proposals. Be would move an amendment adding to paragraph (1) the words "of a legal character" after the words "investment
dispute", and omitting the words "in principle" in paragraph (2), so
that they could be debated by the Committee.
Mr. GUARINO(Italy) wished to associate himself with the remarks
of the delegate of Dahomey in support of the more precise language of
the Spanish draft.
Mr. PEREZ(Ecuador) thought that the Spanish proposal, which now
merely listed examples of the type of disputes which would be within the
jurisdiction of the Centre and did not include an exhaustive list of such
disputes, was a great step forward in the direction of compromising the
conflicting views. He thought there was merit in some of the particular
examples listed because they would defeat arguments which may try to limit
the right of reviewing national legislation. He thought that with a
little effort a combination of both proposals should now be acceptable to all.
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- 6 Mr. BROCHES(Chairman) taking a vote announced that it was decided
to add The qualification "of a legal character" to the first paragraph of
the British text by a division of 26 to none, and to delete the words "in
principle" from the second paragraph by a division of 25 to 1. He would
now request the sense of the meeting with respect to a suggestion to add the
word "directly" as an additional qualification to the words "investment
dispute of a legal character" in paragraph (1). Whereupon a debate ensued
indicating that some difficulty with respect to this matter arose from the
French equivalent of the English text in which the qualification would probably be redundant. In view of the differences, however, a vote was taken
and a decision adopted by a majority of 26 to 8 to add the word "directly"
as an additional qualification to the British proposal as now amended.
Mr. BROCHESthen requested a show of hands with respect to the British proposal as amended and with respect to a combination of the British proposal and
the Spanish proposal. 27 delegates accepted the British proposal as amended;
6 delegates voted against. 12 delegates voted in favor of a combination of
the two proposals by adding to the British proposal the special categories
provided for in the Spanish proposal as well as a fourth paragraph along the
lines suggested by Mr. KPOGNON.19 delegates voted against such combination.
Mr. BROCHESascertained that no delegate expressed the wish that a roll call
be made for the record and said that the best way would then be to work on
the British proposal and to mention in the report to the Executive Directors'
the categories of the Spanish proposal in favor of which several delegates
had spoken.
Article 52:
Mr. BROCHES(Chairman) explained that the word "delivered" was
intended to mean "pronounced" or "read" and that the Secretary-General had
been authorized to read such award in order to avoid the inconveniences and
additional expenses which would occur if the Tribunal had to reconvene for
the mere purpose of reading the award. He also stressed the importance
of the second sentence of paragraph (1) with respect to the starting point
of periods provided for in other provisions of the Convention.
Mr. URA(Costa Rica) suggested that the word "delivered" be replaced
either by the word "read" or by the expression "will be made known by the
Tribunal", and that the second sentence of paragraph (1) be amended accordingly.

Mr. BELIN (United States) questioned the advantages of the act of
readingtreaTrrd and suggested to amend Article 52 along the following

lines: "The Secretary-General shall promptly transmit certified copies
of the award to the parties. The award shall be deemed to have been
rendered on the date on which it was so transmitted".

Mr. BERTRAM(Germany) considered that the reading of the award by
the Secretary-General was an unusual procedure and suggested that this
be subject to the consent of the parties.
Mrs. VILIGRATTNER(Austria) agreed with the suggestion made by
Mr. BELINbut thought that the award should be deemed to have been
rendered on the date when the parties have received the copies. Otherwise the periods provided for in other provisions of the Convention might
be shortened.
Mr. BROCHES(Chairman) said that this would create other difficulties
since there would be different dates of receipt.
• See Doc. 124
io See also Summary Report of the Legal Committee Meeting, December 10, Doc. 113
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Mr. PEREZ (Ecuador) pointed out that the parties would probably be
most reluctant to be brought together on the day the award would be read
to them and therefore agreed in substance with the proposal made by Mr. BELIN.
Mr. BROCHES(Chairman) requested a show of hands on Mr. BELIN's
proposal which was accepted by the Committee. He then briery mentioped
some of the problems which are still to be examined by the Committee before
next Friday, among which he noted the definition of the term "national of
another Contracting State", the question of political subdivisions or agencies,
interpretation, revision and annulment, recognition and enforcement, replacement and disqualification, place of proceedings and costs. On the latter
question, one written comment has been submitted.
Mr. PEREZ (Ecuador) said that difficulties had arisen in the Drafting
Sub-Committee with respect to Article 1.8. According to one interpretation,
if a party fails to appear before the Tribunal, the award could only be
rendered in favor of the person who had appeared. According to another interpretation, the Tribunal could also render an award in favor of defaulting
parties. The matter should therefore be submitted to the Committee for
further discussion.
Mr. BROCHES(Chairman) noticed that this problem raised several
difficulties and suggested that the Secretariat submit a proposal to the
Committee:
Mrs. VILLGRATTVER(Austria) mentioned that the questions raised by
Article 25 also remained to be discussed.
The meeting adjourned at 5:140 p.m.

1

See Doc. 83 and Summary Reports of the Legal Committee Meetings, December 7 and 10, Docs. 82 and 113 respectively

SID/LC/48 (December 7, 1964)

LEGAL COMMITTEE ON
SETTLEMENT OF INVESTMENT DISPUTES
WORKING GROUP IV
Report on Scope of Jurisdiction of the Centre (Articles 26 and 29)
1. The Working Group consisting of Messrs. Bomani (Tanzania) (Chairman),
Andre (Belgium),Amooner-Renner (Sierra Leone), Bertram (Germany), Bigay
(Central African Republic), Brinas (Philippines), Burrows (United Kingdom),
Florenzano (Ivory Coast), Gonzales Bueno (Spain), Gourevitch (United States),
Hartley (Denmark), Hellners (Sweden), Kpognon (Dahomey), Lokur (India),
Lopez (Panama), Mantzoulinos (Greece), Nedi (Ethiopia), O'Donovan (Australia),
Ortiz de Zevallos (Peru), Ouma (Uganda), Pinto (Guatemala), Quill (New
Zealand), Sand (Norway), Shrestha (Nepal), Thesleff (Finland), Ukawa (Japan),
and van Santen (Netherlands) concluded on December 6, 1964 consideration
of the scope of jurisdiction of the Centre.
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- 2 2. The several proposals' before the Working Group were finally reduced
to two proposals:
(a) to maintain Article 26 of the Draft Convention and, if necessary,
to include a provision substantially along the lines of Article
29 of the Draft Convention either as a separate Article or as
part of Article 26;
(b) to substitute for Articles 26 and 29 of the Draft Convention the
following:
"Article 26
(1) The jurisdiction of the Centre shall extend to the
settlement of any legal dispute between a Contracting
State and a National of another Contracting State which
directly refers to an investment and has as its object
(a) compliance with obligations arising out of a
contract between that State and a National of
another State;
(b) compliance with guarantee obligation which a State
may have given to specific investments;
(c) to determine the indemnity to be granted for acts
taken by the State in violation of rights lawfully
acquired by the National of the other State, provided however, that such acts do not result from
(i) the correct application of the laws in
force in the territories of the State
at the time the investment was made or
(ii) the correct application of laws of a
general character enacted after that time
which do not annul or reduce the benefits
expressly recognized to the national
investor.
(2) Notwithstanding what is stated in paragraph (1)
above any Contracting State may at the time of
ratification or accession or at any time thereafter
notify to the Centre the class or classes of investment disputes in respect of which it would in
principle consider submitting or not submitting to
the jurisdiction of the Centre. Such notification
shall not constitute the consent required by paragraph (3).
(3) The submission of any dispute to the Centre shall be
in writing and shall state that both parties have
See Docs. 88 through 95
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-3consented. Consent may be given before or after the
dispute has arisen." *
The proponents of the above text did not reach final agreement among
themselves on whether consent could be given before [or only after]
the dispute had arisen, and reserved their respective positions on
this point.

3. The Working Group felt that there was no possibility of reconciliation
of the two proposals within the Working Group itself and therefore decided
to submit both proposals to the Legal Committee for its decision.

SID/WG/IV/2 (November 30, 1964)

LEGAL COMMITTEE ON
SETTLEMENT OF INVESTMENT DISPUTES

WORKING GROUP IV
Summary Report on Views Expressed on Jurisdiction of the Center
(Prepared by the Secretariat at the Request of the Working Group)
1.
At the request of the Legal Committee the question of the scope of
the jurisdiction of the Center was considered on November 29, 1964 by a
Working Group consisting of Mr. Bomani (Tanzania) (Chairman), Messrs. AwoonerRenner (Sierra Leone), Bertram (Germany), Bigay (Central African Republic),
Brims (Philippines), Gourevitch (United States), Hartley (Denmark),
Jonatansson (Iceland), Kpognon (Dahomey), Lokur (India), Lopez (Panama),
Mantzoulinos (Greece), O'Donovan (Australia), Ortiz de Zevallos (Peru),
Ouma (Uganda), Pinto (Guatemala), Quill (New Zealand), Sapateiro (Portugal),
Serb (Yugoslavia), van Santen (Netherlands) and Mrs. Villgrattner (Austria).
2.

Mr. BRINAS (Philippines) suggested that in order to ensure respect

for the sovereignty of capital-importing States, the Convention should

expressly exclude from the jurisdiction of the Center disputes concerning
the legality of expropriation in the public interest, the implementation
of non-discriminatory exchange restrictions and such other State actions
as the delegates might decide ought to be excluded from review by an
arbitral tribunal.
Mr. ORTIZ (Peru) agreed with the principles underlying Mr. BRINAS'
proposal and urged the delegates to arrive at a draft that would on the
one hand guarantee the investors' legitimate interests and on the other
safeguard the prerogatives and sensitivities of capital-importing countries.
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Mr. van SANTEN (Netherlands) pointed out that consent to arbitration
by a State had never been and should never be considered as an abdication
of sovereignty. He questioned the use in the title of Chapter II and in
Article 26(1) of the word "jurisdiction" which did not reflect the true nature
of the Center. The Center would only maintain facilities which could be
made available to States which wished to use them and would have no "jurisdiction" in the sense of the word. He therefore urged that a better term
be substituted for the word "jurisdiction". He also suggested that, in
order to meet some of the fears expressed by some capital-importing countries, States be allowed to declare not only the classes of disputes they
were willing in principle to submit to conciliation or arbitration but also
the classes of disputes they would not consider suitable for such settlement.
Mr. PINTO (Guatemala) suggested that the word "jurisdiction" fairly
reflected the intended purpose of the Center, To saiegurrd the vital interests of capital-importing countries against abuses by investors he suggested
the following redraft of Article 26:
"Article 26(1). The Center shall have jurisdiction over all legal
disputes between a Contracting State and another Contracting State
relating to inveatments and arising directly out of:
(a)non-performance of a contract entered into with that State
for the purpose of making an investment;
(b)non-performance of obligations arising out of a guarantee
granted by the State for the repatriation of the value of the
investment;
(c)the right to an indemnity, or its amount, for acts of the State
carried out in violation of legally acquired rights of the
investor, if such acts are not based on: 1) the application
of the legislation in force in the territory of the State at
the time of the investment; or 2) the application of new general
legislation which does not reduce the benefits expressly
granted by the State to the investor."
Mr. MANTZOULINOS (Greece) agreed with the suggestion to eliminate the
word "jurisdiction" and recommended that the Center's facilities be available
only for disputes arising out of contracts between a foreign investor and
a State or of an investment made in reliance on the laws of that State.
Mr. OUMA (Uganda) thought it important to protect host States against
political interference by foreign investors by providing that the jurisdiction
of the Center be limited to "disputes arising out of investment agreements,
provided that such disputes do not affect the security of the State concerned".
Mr* KPOGNON (Dahomey) agreed that the word "jurisdiction" was improperly applied to the Center which would have no judicial functions but
only administrative ones. For lack of a better word, he thought that perhaps
"competence" would be satisfactory. He thought it essential to define this
competence as comprising legal disputes between a Contracting State and a
national of another Contracting State directly relating to an investment.
Mr. LOPEZ (Panama) agreed with the delegate of Guatemala that it
would be important to indicate specifically the types of disputes that could
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- 3 be brought before the Center in order to prevent undue pressures by foreign
investors.
Mr. GOUREVITCH (United States) pointed out that the proposals to
limit the scope of the Center only to disputes specifically listed would
unduly limit the free choice of States. States which did not wish to submit
certain disputes to conciliation or arbitration could freely do so by withholding their consent. As to the proposal to exclude disputes "affecting
the security of the State", he felt that the exception was too vague and
would lend itself to conflicting interpretations.
Mr. AWOONER-RaTTNER (Sierra Leone) reviewing the whole Chapter II
expressed himself against the inclusion of political subdivisions or
agencies of States as possible parties to a proceeding. He questioned
the rule contained in Article 27(1) which did not seem to be in line with
the purpose of settling disputes in the most efficient manner. He also
remarked that consent could not in his opinion be given but at the time
the investment was made. He doubted that the words "legal dispute" were
necessary: "investment disputes" would seem preferable.
Mr. LOKUR (India) offered the following redraft of Article 26:
"Articles 26 and 29 should be combined to read as follows:
'The jurisdiction of the Center shall extend to investment disputes
between a Contracting State and a national of another Contracting
State. Each Contracting State shall notify to the Center the class
or classes of investment disputes which it would in principle consider submitting to the jurisdiction of the Center. The Center shall
exercise jurisdiction only over such dispute of the class or classes
so notified only if the parties thereto have in writing consented
to submit the dispute to the Center either before or after it has
arisen,'
(Reference to political subdivisions and agencies may be inserted
after a decision has been taken on this question)."
By way of comment thereon, he pointed out that, in addition to the
safeguard afforded by the requirement of consent, States ought to be able
to define precisely the kind of disputes they could conceivably consent to
submit to the Center and exclude disputes which could not under any circumstances be subject to arbitration. If this were done, there seemed to
be no need to limit the jurisdiction of the Center to "legal disputes" or
to define the term "investment".
The Chairman said that two main trends had emerged; one favored a
3.
broad and flexible definition of the scope of the jurisdiction of the Center
and would leave it to each State to determine the kind of disputes it would
consent to submit to the Center; the other one was in favor of limiting the
jurisdiction of the Center only to certain specific types of disputes.
It was decided to postpone the discussion of the matter in the
4.
Working Group until delegates had had the time to submit concrete proposals
reflecting one or the other trend or offering a reconciliation of both.
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SID/WG/IV/1 (November 30, 1964)

LEGAL COMMITTEE ON
SETTIMENT OF INVESTMENT DISPUTES
WORKING GROUP IV
Scope of the Center ► s jurisdiction
____
Amendments a2111M.r. A.R. Brinas(P
"Article 26
(1)• • •
(2)• ..
(3)Notwithstanding the foregoing provisions of this Article,
any State may, at the time it ratifies or accepts this Convention,
specify the class or classes of disputes which it places within, or
excludes from, the jurisdiction of the Center. In respect to the
said State, disputes not falling within the jurisdiction of the Center,
as delimited by such State under the preceding sentence, shall not be
the subject of any conciliation or arbitration proceedings under this
Convention, or of the consent referred to in the next preceding paragraph."
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SID/WG/IV/3 (November 30, 1964)

LEGAL COMMITTEE ON
SETTLEMENT OF INVESTMENT DISPUTES
WORKING GROUP IV
Scope of the Center's jurisdiction
Drafts submitted by Mr. Bigay (Central African Republic)
Article 26 (1). The competence of the Center shall extend to any legal
dispute between a Contracting State (or any juridical
person of public law controlled by that State) and a
national of another Contracting State, relating directly
to an investment, which the parties have agreed to submit
to it.
Article 30(ii). "legal dispute" means any dispute concerning a right or
an obligation arising of the application of an agreement
or legislation concerning investments".
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SID/WG/IV/4 (December 2, 1964)

LEGAL COUMITTEE ON
SETTLEEENT OF INVESTMENT DISPUTES
WORKING GROUP IV
Proposalls by Mr4 Kpognon (Dahomey)
2rad 30 (ii)
on
the
Wording
------------- of Chapter II This proposal attempts to draw together the various tendencies that
have been revealed on the basic question of the area of competence of the
Centre.
CHAPTER II - Area of Competence of the Centre
Article 26 - 1) The area of competence of the Centre shall extend to
all disputes of a strictly legal nature„ arising out
of investments, between a Contracting State (or any
part thereof)and a national of another Contracting
State, which the parties have consented to submit
to the Centre.
2) Consent relating to submission of disputes shall be
in writing. Consent may be given either before or
after the dispute has arisen,
3) Any Contracting State may at any time notify the
General Secretariat of the Centre, for purposes of
information a statement indicating the classes of
dispute contemplated in paragraph (1) that may be
decided by the Centre.
N.B. Article 29 becomes Paragraph 3 of Article 26.
Definition of Dispute of a Legal Nature
Article 30 (ii) - "Any dispute relating to an investment giving rise
to a claim that having been instituted by one of the
parties is demanded and refused on the basis of law."
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SID/WG/IV/5 (December 1, 1964)

LEGAL COMMITTEE ON
SETTLEMENT OF INVESTMENT DISPUTES
WORKING GROUP IV
Scope of the Centerts jurisdiction
Draft submitted by Mr. Boman (Tanzania)
Article 26 (1).
(a)The functions of the Centre shall consist in providing
facilities for the settlement of investment disputes between a Contracting
State (or a constituent Subdivision thereof or any agency of that
Contracting State that has been designated to the Centre by that Contracting State) and a national of another Contracting State provided that
the parties shall have by agreement consented to submit such disputes to
it.
(b)A Contracting State may at the time of ratifying the Convention
stipulate any class or classes of disputes that it shall exclude from the
scope of the facilities of the Centre.
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SID/WG/IV/6 (December 1, 1964)

LEGAL COMMITTEE ON
SETTLEMENT OF INVESTMENT DISPUTES
WORKING GROUP IV
Scope of the jurisdiction of the Center
Suggestions submitted by A. O. Ouma (Uganda)
Article 26(2), second sentence
I suggest that the provision of Article 26(2), second
sentence, should be made mandatory, that is to say, the sentence
should read as follows:
"Consent shall be given after the dispute has arisen."
If this suggestion is acceptable to this Committee, I suggest
that we amend the sentence by substituting for the words "It
may be given either before or" the words "consent shall be given."
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SID/WG/IV/7 (December' 3, 1964)

LEGAL COMMITTEE ON
SETTLEMINT OF INVESTMENT DISPUTES

WORKING GROUP IV
Scope of the Centre's Jurisdiction
Emposals submitted by R. Awooner-Renner (Sierra Leone)
Article 26(1)
The jurisdiction of the Centre shall extend to investment disputes
between a Contracting State and a national of another Contracting State,
arising out of or in connection with any investment which the parties to
such disputes have consented to in writing.
(2) Any Contracting State may at the time it becomes a signatory
to this Convention submit to the Secretary-General a statement indicating
in general or specific terms the class or classes of disputes which fall
within the jurisdiction of the Centre and which in principle it considers
submitting to conciliation or arbitration pursuant to this Convention.
Article 30 (ii)
"Investment Dispute" means any dispute connected with an investment
from which a legal right or obligation arises.
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SID/WG/IV/8 (December 4, 1964)

LEGAL COMMIT= ON

SETTLMENT OF INVESTMENT DISPUTES
WORKING GROUP IV
Articles 26 and 29
Proposal of Sierra Leone, Philippines,
Tanzania, Uganda, Central African RepublicsNepal and India

1.
The jurisdiction of the Centre shall extend to investment disputes between a Contracting State and a national of another Contracting
835

-2State, which the parties to the disputes consent in writing after the
disputes have arisen.
2.
Any Contracting State may at the time of ratification or
accession or at any time thereafter notify to the Centre the class
or classes of investment disputes in respect of which it would
in principle consider submitting or not submitting to the jurisdiction of the Centre. Such notification shall not constitute the
consent required by paragraph (1).
(Note "Investment disputes" will be defined in Article 30,
specifying categories of disputes relating to investment, after
the joint Spanish and Guatemala text of Article 26' is seen).
See Doc. 87 Section 2 sub (b)
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SID/LC/45 (December 7, 1964)

LEGAL COMMITTEE ON
SETTLEMENT OF INVESTMENT DISPUTES

Alternative to Articles 26 and 29

Prepared

by

the Secretariat

CHAPTER II
Proceedings Before the Centre
Article 26
(1) Proceedings pursuant to this Convention shall be limited to conciliation and arbitration of legal disputes between a Contracting State
(or any body or bodies designated in that behalf by that Contracting
State) and a national of another Contracting State arising out of an
investment and which the parties thereto have consented in writing to
submit to conciliation or arbitration, as the case may be, through the
facilities of the Centre.
(2) The consent required by paragraph (1) may be given either before
or after a dispute has arisen. When all the parties to the dispute have
given their consent, no party may thereafter withdraw it unilaterally.
(3) Any Contracting State may at the time of ratification or acceptance
of this Convention or at any time thereafter transmit to the SecretaryGeneral, for purposes of information, a statement indicating the classes
of disputes which such Contracting State would in principle consider
suitable for submission to the Centre and the classes of disputes which
it considers unsuitable for such submission. The Secretary-General
shall promptly inform all Contracting States of any such statement and
any modifications thereof.
836
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SID/LC/16 (November 27, 1964)

LEGAL COMMITTEE ON
SETTLEMENT OF DIVESTMENT DISPUTES

AMENDMENTS PROPOSED BY MR. BELIN (UNITED STATES)
Article 26
(1) The jurisdiction of the Center shall extend to all legal
disputes between a Contracting State (or one of its agencies, instrumental*
ities or political subdivisions) and a national of another Contracting
State . . . .
Article 30
(i) "investment" means any contribution of money or other asset of
economic value for an indefinite period or, if the period be defined,
for not less than five years except as may be otherwise agreed by the
parties.
Article 30
(iii) "national of another Contracting State" means (a) any natural
person who possessed the nationality of a Contracting State other than the
State party to the dispute on the date on which the parties consented to
jurisdiction of the Center in respect of that dispute as well as on the
date on which proceedings were instituted pursuant to this Convention; and
(b) any juridical person which possessed the nationality of a Contracting
State other than the State party to the dispute on the date on which the
parties consented to the jurisdiction of the Center in respect of that
dispute, and any other juridical person in which the controlling interest
on said date is directl or indirectl in the nationals of a Contractin
State other than the State party to the dispute, or in such Contracting
State itself.
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SID/LC/23 (November 30, 1964)

LEGAL COMMITTEE ON
SETTLEMENT OF INVESTMENT DISPUTES

Comments by Mr. da Cunha (Brazil) on Chapter II
In considering the Draft under discussion, the main point of which
is stated in Chapter II, it is necessary to seek a common denominator, or,
837

more precisely, a minimum that can be favorably considered by the countries here represented. It is probably correct to state that the more
the jurisdiction of the Centre is restricted, the closer we shall be to
a satisfactory result, that is, to the realization of the proposed plan.
The excessive breadth given by the Chapter in question to the
range of disputes thatmay possibly be submitted to the Centre creates
various kinds of obstacles that will be difficult to overcome. Among
these are the obstacles arising from the very sovereignty of the States.
The Centre cannot of course be transformed into a body to review the legislation of the various countries. It is understandable that a country
may agree to submit to an international tribunal a dispute that arises
by chance, regarding investments made in its territory by a national of
another State. It is nevertheless inadmissible to expect that State
to agree to the Centre's using, in settling a given dispute, legislation
other than that of the host country.
Article 26
Along these lines, we propose that Article 26 be worded as follows:
"(1) The jurisdiction of the Centre shall extend to legal
disputes between a Contracting State and a national of another
Contracting State, arising out of or in connection with an investment, which the parties to such disputes have consented to submit
to it.
(2) The provisions of the foregoing paragraph do not include controversies that refer or may refer to the validity and
application of the domestic law of the State that is a party to
the dispute.
(3) Consent to the submission of any dispute to the Centre
shall be given in writing after the dispute arises."
In the amendment we eliminate certain expressions used in the
draft so as to avoid contradictions of other principles supported by us
in considering other Articles. Thus, we prefer to define the jurisdiction
of the Centre as extending to disputes (and not to all disputes) arising
out of an investment (and not out of any investmeniT-as the Draft reads.
Elimination of those words which suggest too broad a definitionsis in
accordance with the rules stated in paragraph 2 which we drafted and the
reasons on which we based the proposal to eliminate Article 29.
The reason for paragraph 2 is that it would be inadmissible for the
Agreement to attempt to raise the Arbitral Tribunal to a super-power capable
of changing the internal legislation of the Contracting States or of discussing the validity and application of that legislation, the drafting
and enforcement of which are inequivocably an act of sovereignty.
The phrase "or one of its political subdivisions or agencies" was
eliminated from our amendment because it makes provision for something
which is obvious. Indeed, the political subdivisions of States have no
juridical personality in international law, and therefore cannot, for
obvious reasons, assume international commitments except through, or by
express authorization of, their respective national State. The same would
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-3be true of official agencies, whose international legal personality is
that of the States that established them. (This same argument is defended
by the Nalagasy Republic in a letter to the Bank - Document SID/LC/5).
Article 29
There is no reason for the existence of the provisions of this
Article, especially as regards the last sentence, and in view of the
provisions of Article 26(2).
We believe that it will be necessary to make it quite clear and
explicit that only when the two parties are agreed to submit the dispute
to the jurisdiction of the Centre, may conciliation or arbitration proceedings, as the case maybe., take place. This agreement cannot be expressed before the dispute arises, but afterwards. This, to us, seems
really important. Only after the conflict arises will it be possible
for the parties to decide on whether or not they agree to submit it
to the jurisdiction of the Centre.
Prior agreement is shown to be incompatible with the voluntary
nature it is intended to attribute to the Centre's jurisdiction, in
accordance with the principles, and in view of the objectives, of the
Convention.
Article 30(i)
We propose the following wording for Article 30(i):
"Investment means a contribution of money or other capital
assets intended for an economic enterprise regarded as being of
public interest in the country in which the investment has been
made."
It is necessary to give a clearer definition of the concept of investment. The amendment that we offer attempts to clarify that definition. The
care with which we are trying to surround the question will certainly help
to prevent future interpreters of the Convention from facing insuperable
difficulties in determining which cases may remain within the scope of its
provisions.
Article 30(iii)
Nationals of a State are those persons subject to its direct authority,
and whose civil and political rights are recognized by the State which also
undertakes to protect them outside of its borders.
Nationality is the quality inherent in those persons which places
them in a position that situates and identifies them in the community.
The responsibility for establishing the rules relating to nationality
lies with the internal legislation of each State, despite the fact that these
rules must be in accordance with international public law, conventional or
traditional, and with the general principles of law relating to the matter,
in order that the standards set by each State in this matter may be recognized
by the other States.
See Doc. 45
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-4It should also be stipulated in the definition of nationality inserted
in this Article, that no person, physical or juridical, who exhibits dual
nationality before the internal law of the country with which he maintains
any dispute on account of investment, as described in the Convention, may
submit that dispute to the jurisdiction of the Centre.
In addition, the definition of nationality in the physical or
juridical person (Article 30(iii)(a)) requires to be changed as the Malagasy
Republic suggests (SID/LC/5) so that a national of a Contracting State shall
be considered to be any physical person who being one, does not show dual
nationality on the date on which the jurisdiction of the Centre is accepted
by the other Contracting State.
Also, the definition of nationality of a juridical person (Article
30(iii)(b)) requires to be changed so that the verb to possessin the main
clause will appear in the present subjunctive. The definition would then
read:
"any juridical person which possessesthe nationality of a Contracting
State other than the State party to the dispute on the date on which
the parties consented to the jurisdiction of the Centre in respect
of that dispute."
The last clause "and any juridical person which the parties have
agreed", etc., should be eliminated as being entirely unnecessary, as the
Malagasy Republic also suggests (SID/LC/5).
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SID/LC/33 (December 2, 1964)

LEGAL COMMITTM ON
SETTLEMENT OF INVESTMENT DISPUTES

Amendment Proposed by Mr. GUARINO (Italy)
Article 29
"Any Contracting State may at any time transmit to the SecretaryGeneral a note indicating in general or specific terms the class or
classes of disputes within the jurisdiction of the Centre that it will
submit to conciliation and arbitration within the framework of the
present Convention. Such note constitutes the consent required by
Article 29."
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SID/LC/37 (December 4, 1964)

LEGAL COMMITTEE ON
SLTTLEIENT OF INVESTMENT DISPUTES
New wording of Article 26
Proposal submitted by the Delegation from Spain
The delegation which signs the present proposal has carefully
studied the wording of Article 26 of Chapter II of the draft Convention
dealing with the jurisdiction of the Centre, and understands that the
problems raised in this Article are fundamental to the Convention and
that an effort should be made to find a means of compromise that will
satisfy both the investing countries and those in which the investment
is to be made.
In the discussions held thus far, very divergent viewpoints have
been observed, for, whereas some understand that the questions to be
submitted to the Centre should be exclusively those arising out of contracts
entered into directly between a State and nationals of other States, other
delegations wish to give a very general nature to the questions to be submitted to the Centre, by inserting in the Convention a definition that
would make submission to the Arbitration Centre very general in nature,
without excluding specific points that should be avoided for reasons of
respect for the domestic law, of course, and even, in many cases, because
they might affect constitutional provisions.
The delegation submitting this proposal understands that to define
the concept of investment, in view of the multiple legal economic and
financial aspects that it may contain, is a well-nigh impossible task,
and it thinks it would be more logical to delimit the action of the
Centre, not on a definition of investment, but rather on a definition
of competence, as is done in this proposal in the wording of the first
paragraph of Article 26.
The proposal that we are presenting is broader than the one made
in the meetings with the distinguished delegate from Guatemala, since
the competence of the Centre is extended to the disputes arising from
the application of legislation in force on the date of the investments,
to the extent that such application annuls or reduces benefits expressly
granted to the investor.

It is also broader than the one submitted by the distinguished
delegate from Uganda, who appears to wish to limit the jurisdiction of
the Centre exclusively to disputes relating to investments resulting
solely from contracts entered into with the State, for we cannot forget
that many of the laws now in effect on investments in intermediate
countries have been liberalized, enabling foreign groups to participate
directly in domestic companies and in various businesses in the country
without any restriction whatever, or with partial restriction in certain
1See

Doc. 93
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cases, but, in many cases, without authorization and even without the
knowledge of the government itself.
In contrast, the proposal that we submit does not accept the
opinion of certain delegations that would extend the jurisdiction of the
Centre in such a way as to make it general in nature and to embrace all
disputes resulting from or arising in connection with the investment,
later giving this word vague and abstract conceptions that may bring to
the Centre matters and questions on which many domestic laws would really
encounter difficulties that would be difficult to overcome in order to
accept this Convention.
We therefore believe it wise to seek a compromise, and we wish
to state clearly that we desire not to have this particular formula
accepted, but any other formula based on these same reasons of compromise, which both the capital-investing countries and those that need
assistance for their economic development could accept.
The legal text that we propose would be as follows;
CHAPTER II
JURISDICTION OF THE CENTRE

Article 26
(1) The jurisdiction of the Centre is extended to the solution
of all legal differences between a Contracting State and a national of
another Contracting State when it refers directly to an investment and
is intended to achieve:
fulfilment of commitments arising out of a contract entered
(a)
into between the State and the national of another State;
fulfilment of guarantee commitments that may have been given
(b)
by a State to specific investments;
(c)decision, even in the cases of investments made without the
intervention of the State, but in observance of the provisions
of law, on the reestablishment of the legal status and,
should this be impossible or should the State not agree to
such reestablishment, on the indemnity that is in order as
a result of measures adopted by the said State which violate
the rights of the national of the other State, provided that
such measures do not arise out of the application of laws of
a general nature and should they arise from laws of such a
nature, when they annul or reduce benefits of the investor
that have been expressly recognized by the said State.

(2) Submission of all differences to the Centre shall be in
writing and with the consent of both parties which maybe given before
or after the difference has arisen.
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SID/LC/15 (November 27, 1964)

LEGAL COMMITTEE ON
SETTDEM2NT OF INVESTMENT DISPUTES

DEFINITIONS OF "INVESTMENT"
loInvestment promotion and protection agreement between Federal Republic
of Germany and Pakistan.
The term "investment" shall comprise capital brought
into the territory of the other Party for investment
in various forms in the shape of assets such as foreign
exchange, goods, property rights, patents and technical
knowledge The term "investmentushall also include the
returns derived from and ploughed back into such "investment".
Any partnerships, companies or assets of similar kind,
created by the utilisation of the above mentioned assets
shall be regarded as "investment%
2. Investment promotion and protection agreement between Federal Republic
of Germany and Federation of Malaysia.
The term "investment" shall comprise every kind of asset
and more particularly, though not exclusively:(a)
movable and immovable property as well as any other
rights in rem,such as mortgage, lien, pledge, usufruct and similar rights;
(b)
shares or other kinds of interest in companies;
(c)
title to money or to any performance having an economic value;
(d)copyright, industrial property rights, technical
processes, trade-names, and goodwill; and
(e)
such business concessions under public law, including concessions regarding the prospecting for, or the
extraction or winning of, natural resources, as give
to their holder a legal position of some duration.

3. Definition suggested by Mr. GHLCHLM (Tunisia) at the Addis Ababa Consultative•Meeting'on the basis of Tunisian investment promotion legislation.
See Doc. 25
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The term "investment" comprises all categories of
goods and includes but is not limited to:
(a)the ownership of movables and immovables as
well as all other rights in rem such as mortgages, pledges etc.;
the right of participation in companies and all
(b)
other participations;
credits [pecuniary obligations] and rights to
(c)
a performance having an economic value;
copyrights, industrial property rights, techni(d)
cal processes, goodwill;
(e)concessions under public law, including exploration and extraction concessions.

4.

United States Legislation on investment guarantees (22 U.S.C.A. 2183).
The term "investment" includes any contribution of
capital commodities, services, patents, processes,
or techniques in the form of
(1)
a loan or loans to an approved project,
(2)
the purchase of a share of ownership in any such
project,
(3)
participation in royalties, earnings, or profits
of any such project, and
(fi4) the furnising of capital commodities
lated services pursuant to a contract
for payment in whole or in part after
fiscal year in which the guarantee of
ment is made,

5.

and reproviding
the end of the
such invest-

Definition prepared by the Secretariat.
The term "investment" means the acquisition of (i)
property rights or contractual rights (including
rights under a concessioa) for the establishment
or in the conduct of an industrial, commercial,
agricultural, financial or service enterprise;
(ii) participations or shares in any such eaterprise; or (iii) financial obligations of a public
or private entity other than obligations arising
out of short-term banking or credit facilities.

NOTE OF SECRETARIAT. The definitions under 1,2,3 and 4 above appear to
have been drafted principally for the purposes of the substantive provisions
of the respective agreement or legislation and not for jurisdictional purposes.
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SID/LC/SR/18 (January 4, 1965)
Summary Proceedings of the Legal Committee Meeting, December 9, Morning'

The Legal Committee convened at 10:37 a.m.

Mr. BROCHES(Chairman) stated that there would be a discussion of
the provisions dealing with interpretation, revision and annulment of
the award.
Article 53'
Mr. BROCHES(Chairman) explained that originally there was a
provision for a time limit for making requests for interpretation. It
had been deleted because them could be cases where the award might
require a course of conduct which could extend over a long period of
time, and in that case a party should not be precluded from seeking an
interpretation on the execution of the award. This was also the reason
why the Tribunal was given the power to suspend execution; but that
suspension was not made mandatory.
Mr. LOPEZ(Panama) thought that it would be more appropriate to
use the word "aclaraci6n" ("clarification") instead of the word "interpretacian" ("interpretation") in the Spanish text.
Mr. BROCHES(Chairman) suggested that this issue be dealt with
by the Spanish speaking members of the Drafting Sub-Committee.
Mr. GOUREVITCH(United States) thought that in order to prevent
the possibility of undue delay in complying with the award, it would be
desirable to establish a time limit in this provision. It might be
difficult always to foresee within what period of time a problem of
interpretation could arise. Therefore, in order to allow sufficient
flexibility, he suggested that there be a time limit of 90 days unless
the parties should agree otherwise.
Mr. BROCHES(Chairman) noted that the question of interpretation
did not by itself entitle a party not to carry out an award. Only the
bringing of proceedings could conceivably stay enforcement or execution.
What he had in mind was that if the dispute had been on the interpretation
of a long-term contract, and if the award had not provided for payment
of a sum of money but for a party to provide certain facilities or to
abstain from certain action, then at any time while the award was being
executed or being complied with a question could arise on interpretation.
That was the reason why it was difficult to provide a time limit.
Mr. O'DONOVAN (Australia) thought it would be desirable to include
in this Art cle a provision to the effect that an interpretation once
given shall have effect as part of the award itself. He noted also that
as presently drawn this Article provided that only the parties to the dispute could seek an interpretation of the award. However, it was conceivable
that a Contracting State which was asked to execute an award could have
difficulty in interpreting it. He wondered whether consideration had
been given to the possibility of enabling that State to seek an interpretation of the award.
I This summary record was sent to the members for clearance in provisional form and reflects their comments. The articles discussed, unless otherwise
indicated, refer to the Draft Convention of September if, 1964, Doc. 43
2 Cf. Haitian proposal, Doc. 60
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- 2 Mr. BROCHES (Chairman) thought that in moat cases one of the parties
would be invo ved and that therefore that effect could probably be achieved
indirectly by means of the existing procedure.
Mr. LOKUR (India) inquired whether the second sentence of paragraph
(2) meant that the agreement referred to therein had to be made when the
first Tribunal was constituted.
Mr. BROCHES (Chairman) stated that the intention was to say that
the new Tribunal would be constituted in the same manner as the parties
contemplated for the first Tribunal.
Mr. LOKUR (India) thought that in certain cases it would not be
the matter to the Tribunal which rendered the award,
possible
and in that case the parties might wish to enter into an agreement for
constituting a new Tribunal.
Mr. BROCHES (Chairman) stated that it was thought that the same
provisions that governed the constitution of the earlier Tribunal would
be applied in this case, because there was presumably no reason why that
would not be satisfactory again. To the extent that there was no such
agreement or to the extent that the agreement would be incomplete, then
the supplementary provisions of the Convention would apply. The
parties could also change an earlier agreement if they wished to.
Mr. LOKUR (India) thought that this provision was still not clear
with respect to the case where the first Tribunal was not in a position
to function, for example if the arbitrators were not available.
Mr. BRIOCHES (Chairman) stated that if the persons were no longer
available, then the residual provisions of the Convention would apply,
unless the parties made a new agreement.
Mr. BERTRAM (Germany) thought that a period of three months would
be too dhort„ and pointed out as an example that the rules of procedure
of the European Court of Human Rights provided for a delay of three years.
Mr. LOPEZ (Panama) suggested that the Tribunal should be given the
power toInterpret or correct the award on its own initiative. For
example, the Tribunal might incur any arithmetical error, and should be
able to correct its mistake.
Mr. ORTIZ (Peru) inquired whether the terms suggested meant that
the execution of the award would be suspended during their time.
Mr. BROCHES (Chairman) stated that the Tribunal would have discretion to decide this question under the first sentence of paragraph (2).
Mr. da CUNHA (Brazil) inquired whether it would be truly impossible
to entrust that task to the Tribunal itself.
Mr. BROCHES (Chairman) stated that it could happen that members
of the Tribuna were unavailable. He stated that there were two proposals,
one for a fixed term of one year, and the other for a term of three months
for a unilateral request and no term for a bilateral request.
Mr. LOKUR (India) stated that he was not in favor of any time limit
and requested at a vote be taken as to whether or not there should be
a time limit.
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-3Mr. GUARINO(Italy) suggested that the term should run from the
time of the award.
Mr. BROCHES(Chairman) requested a show of hands on whether there
should be any time limit. Twenty-four delegations were against providing
for a time limit and thirteen in favor. He then referred to the proposal
to add to this Article a statement to the effect that the interpretation
given to the award by the Tribunal shall have effect as part of the
original award. The majority of the delegates indicated its opposition
to this proposal. Concerning the point raised by Mr. LOPEZ,of a mistake
in the award which the Tribunal could correct ex officio,he suggested
that it might be dealt with in the regulations rather than in the Convention.
Mr. LOPEZagreed.
Mr. LOKUR(India) referred to the last sentence of paragraph (2)
and enquired how the Tribunal would enforce a stay. He suggested that it
be said that a Tribunal may "recommend" the stay of enforcement of the
award.
Mr. BROCHES(Chairman) stated that the enforcement was not effected
by the Tribunal but through court procedures. If there was voluntary
compliance with the award such a stay meant that the party could interrupt
its compliance. Where compliance was sought to be enforced through court
action, he thought that a stay by the Tribunal would operate as a valid
ground for the party which was supposed to comply to suspend its compliance. The order of the Tribunal would be an adequate defense against
a court order.
Mr. LARA (Costa Rica) suggested that there should be provided
heTribunal to decide this matter. because it would not be
a termroTt—
convenient for the parties to have a long period of uncertainty as to
how they were going to comply with the award.

Mr. BROCHES(Chairman) requested a show of hands on the suggestion
made by Mr. LOKUR to add the word "recommend" to the last sentenee•of
paragrair777.Ifins delegations were in favor and twenty-seven against.
He then requested a show of hands on Mr. LARAls proposal to fix a time
limit within which the Tribunal is tO1574Itrdecision on the question
of interpretationswhich indicated that the majority of the delegates
were opposed.
Article

$4

Mr. BROCHES(Chairman) explained that to say in paragraph (2) that
the application must be made within three months after the discovery and
in any case within three years, meant a double test. If the discovery takes
place after three years, no application would be possible since three
years would be the outside limit. The second limit was the term of three
months after discovery of the fact. He also stated that the term "the date
on which the award was rendered" should be relatedto the Article dealing
with the award, where there was now stated on which date the award is deemed
to have been rendered.
Mr. LOKUR(India) stated that this Article provided for revision
when there was discovery of a new fact. He thought that there should be
provision for revision also in the case where the award was manifestly
erroneous in law.
Mr. BROCHES(Chairman) thought that the question of erroneous appli847
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cation of the law could be properly dealt with, if at all, under Article 55.
Mr. O'DONOVAN (Australia) inquired whether the proviso in paragraph
(1) stating "provided that when the award was rendered that fact was unknown to the Tribunal and to the applicant and that the applicant's ignorance
of that fact was not due to negligence" imposed a duty on the SecretaryGeneral.

Mr. BROCHES(Chairman) stated that the issues referred to in that
proviso would be decided by the Arbitral Tribunal.
Mr. FOES(El Salvador) suggested that there might be added to this
Article an additional reason for revision of the award, namely, the cases
where the Tribunal did not adjudicate on certain matters submitted for its
consideration. In Article 55 there was provision for the case where there
was excess of jurisdiction, but there was no provision for a "defect" of
jurisdiction. In the last cases he would not consider appropriate a
recourse for annulment, since it would not be known what the Tribunal would
decide with respect to that specific subject. He felt that the logical
thing would be to request that the Tribunal itself solve those matters
and complete its award.
Mr. BROCHES(Chairman) agreed that this issue should not be dealt
with under annulment. However, he did not think it was quite in the same
class as a revision, and if it should be necessary to deal with this, it
might be done in a separate Article.
Mr. FUMES (El Salvador) suggested that an Article could be added
stating: "Revof the award will also be possible when the Arbitral
Tribunal did not decide some of the matters submitted for its consideration,
in which case the records will be returned to the Tribunal so that it will
pronounce itself with respect to the above-mentioned matters, proceeding
in the same manner indicated in the previous Article. This request for
revision shall be submitted within the term of x months, starting from the
date of the rendering of the award."

Mr. BURROWS(United Kingdom) stated that it was possible that the
Tribunal would refuse to adjudicate upon an issue submitted to it because
the issue did not fall within the jurisdiction of the Centre as defined
by Article 26. In that case it would be wrong to adopt the procedure
now proposed.
Mr. BROCHES(Chairman) stated that it was probably a question of
wording, but that Mr. FUMES'proposal was to cover the case where the
Tribunal did not deal with the matter and not the cases where the Tribunal
dealt with the matter and decided it was not within its competence.
Mr. BIGAY(Central African Republic) thought that the problem raised
by an award deciding infra petitemust be solved in the Immo way as that raised
by an award ultra petita.Annulment is remedy provided for this case by
Article 55 (1 fib).
Mr. BERTRAM(Germany) doubted whether this problem could be solved
within the general concept of the Convention. There was first the Question
of how such failure could be ascertained, whether by examining the motivations
of the award or by considering the operative clauses of the award.
It seemed to him that in practice this woula amount to a sort of appeal.
Mr. QUILL(New Zealand) agreed with Mr. BERTRAM,and thought that
the possibility of a case where the Tribunal might neglect to pronounce
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itself on some provision was so remote as not to warrant giving any further
attention to it.
Mr. BIGAY (Central African Republic) inquired whether it could not
be argued that this event would be a serious departure from a fundamental
rule of procedure, covered by Article 55(1)(d).
Mr. BROCHES (Chairman) stated that there could be some doubt on
this, which could be removed by requiring the Tribunal to pass on all
the points submitted to it. A failure to do so would then become a
violation of a fundamental rule of procedure.
Mr. van SANTEN(Netherlands) agreed with the suggestion of the Chairman
and thought that it could be done in Article 51; stating clearly what exactly the award should comprise. He did not like to have a special provision for revision on this matter, because it would encourage claims by
the party which is unhappy about the award.

IThe meeting then recessed for a short period?
Mr. BROCHES (Chairman) suggested that Article 51 be amended to provide
for a duty by the Tribunal to rule on every issue submitted to it and that
a consequent change be made in Article 55 which would state that the failure
to comply with this duty could be a ground for annulment. The exact wording
would be left to the Drafting Sub-Committee: Whereupmaa vote was taken on
the question whether arbitrators should be required to rule on every issue
presented,with 32 delegates voting in the affirmative and none against.
The meeting then voted on the question whether a failure to comply with
this duty would give the parties the right to seek annulment and the motion
was defeated by 8 to 6. Thirty delegations, however, then voted in favor
of there being some kind of remedy where the Tribunal has failed to discharge its duty. A majority of 32 to none then indicated that the remedy
should be in the nature of a supplemental review which was not identical
with the revision of the award, and the Chairman announced that the
Secretariat would try and prepare a draft provision giving effect to the
sense of the meeting. The Chairman then submitted the Brazilian proposals
which would couch the "stay enforcement" provisions found in Articles 53,
54 and 55 in mandatory rather than discretionary terms. Whereupon a vote
was taken and the Brazilian proposal defeated by a majority of 20 to 7.
Article

55

Mr. MANTZOULINOS (Greece) suggested that the discussion on this
Article be postponed until the question of enforcement under Article 57
was taken up. He thought that as an alternative to the annulment procedure one could provide that these objections be taken up before the
Courts through which enforcement of the award was sought.
Mr. BROCHES (Chairman) stated that he did not share this view. He
thought the mechanism of the Convention would be a more appropriate vehicle
to employ. Enforcement would not always be effected through national courts.
Often they would be respected voluntarily and there was the question of
State immunities to consider.
Mr. HELLNERS (Sweden) said that the Working Group in discussing
Article 57 had already devoted some attention to the problem raised by
Mr. MANTZOULINOS and that its report contained in Document SID/LC/50'has
already taken some of his points into account. In his recollection the
1Cf. Summary
4 For its report

Proceedings of the Legal Committee Meeting, December 8, Doc. 84
see Doc. 104

See Doc. 85
' Doc. 115
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only major difference between the new Article 57 and Mr. MANTZOULINOS'
proposal was that Hr. MANTZOULINOSthought the grounds listed for annulment could be broadened and this he thought could conveniently be donewithin the scope of Article 55.

Mr. BROCHES(Chairman) thought there were two distinct questions.
Mr. MANTZOULINOS'proposal involved the principle of restricting attacks
against awards to the procedure of enforcement through the national courts.
The further question was whether the grounds enumerated for annulment in
Article 55 should be enlarged or modified. He would, therefore, propose
a vote on the first question independently from the other. Whereupon a
vote was taken on the question of maintaining the system embodied in
the draft, which was carried with no opposition. He then said the•question
of the grounds for annulment were now to be inquired into bearing in
mind the views expressed with respect to the possibility of Article 55(1)(d)
having some relation to cases where the award failed to rule on all the
issues raised.
Mr. LOKUR(India) suggested to add the words "or any part of it"
after the word "award" in the first line of paragraph (1) since there might
be cases where it would not be necessary to annul the entire award.
Mr. BROCHES (Chairman) pointed out that the expression "or any part
thereof" was
in paragraph (2) and that he would not object to
Mr. LOKUR'ssuggestion.
Mr. NEDI (Ethiopia) asked for clarification of the expression "not
properl377117Ituted" in sub paragraph (a) and wondered whether it was
not contradictory to provide in the Convention that the Tribunal would
be sole judge of its competence while at the same time providing for excess
of power as a ground for annulment.
-

Hr. PINTO(Deputy-Secretary) said that the expression "not properly
constituted" was intended to cover a variety of situations such as, for
instance, absence of agreement or invalid agreement between the parties,
the fact that the investor was not a national of a Contracting State, that
a member of the Tribunal was not entitled to be an arbitrator, etc.
Mr. BROCHES(Chairman) said that the expression "manifestly exceeded
its powers" concerned the cases referred to earlier as ultra petita,
namely, where the Tribunal would have gone beyond the scope of agreement
of the parties or would have decided points which had not been submitted
to it or had been improperly submitted to it. He added that the ad hoc
Committee would limit itself to cases of manifest excess of those powers.
Mr. LOPEZ(Panama) thought it desirable that in some cases requests
for annulment be made before the final award has been rendered. He thought,
however, that this point could probably be dealt with in the Rules of
Procedure;
Mr. BROCHES(Chairman) agreed that such cases might occur for
instance on rulings on a preliminary objection or exception concerning
the constitution of the Tribunal or in case of a departure from a fundamental rule of procedure. He considered that Mr. LOPEZ'ssuggestion
would amount to provide for the annulment of "the award or of any interim
decision made by the Tribunal". He agreed however that this problem could
be dealt with in the Rules.
7 Regulations

and Rules of the Centre fICSID/41
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- 7 Mr. AGORO(Nigeria) suggested that sub-paragraph (e) be deleted.
Mr. PINTO(Deputy-Secretary) said that in the commentary attached to the
"Model Rules of Procedure" of 1955 drafted by the International Law Commission,
failure to state the reasons for the award was considered as a serious
departure from the fundamental rules of procedure.
Mr. DODOO (Ghana) said that objections concerning the proper constitution
of theMUmai should be raised as preliminary objections and that the parties
should not be allowed to wait until the final award before raising the question.
He also suggested that the words"or otherwise" be added after the word
"nullity" in paragraph (2).
Mr. TSAI(China) suggested that the word "manifestly" be deleted in
sub-paragraph (b). In sub-paragraph (c) corruption should be limited to
cases where corruption has been evidenced by a judgment of a court having
jurisdiction over the particular member of the Tribunal. Otherwise, the
accusation of corruption would be made too easy, which would be undesirable.
With respect to sub-paragraph (e), he wondered whether the sub-paragraph
meant that the Tribunal should include in its "reasons" a statement of the
facts found and the law applied. He further assumed that failure to apply
the proper law would be considered as an excess of power, which was made
a ground of annulment of the award under sub-paragraph (b).
Mr. BROCHES(Chairman) said that failure to apply the right law would
constitute an excess of power if the parties had instructed the Tribunal to
apply a particular law. With respect to the meaning of the word "reasons",
he ascertained that no delegate objected to the understanding recorded earlier,
that both fact and law were implied.
BERTRA• (Germany) opposed the proposal to omit the word "manifestly" in (b). He was also against the proposal to introduce into the
introductory clause of paragaaph (1) the possibility of a partial attack
against the award because most of the grounds listed in the Article would
jeopardize the entire award. In his mind, the reference to annulling a
part of the award in paragraph (2) was sufficient.

Mr. GOEZALEZ(Spain) thought the drafting of (b) in the Spanish
equivalent unprecise and would prefer it to be couched in terms of ultra
petita only. (c) also gave him trouble and he would like to see it
amended to read "if there is reasonable proof that corruption might exist".
He also had some doubts as to the Spanish equivalent of "fundamental"
appearing in (d). He would like to see a stronger adjective used.
Mr. LOKUR(India) did not disagree that some of the grounds for
annulment would jeopardize the entire award and could not apply to only
part of it, but thought that for certain other grounds such a distinction
could perhaps be made. With regard to (a) he thought it should not be
necessary for a party to await until the final award was rendered but
that an opportunity to refer such an objection to an ad hoc Committee should
be given at any state of the proceedings. He also thought that (a) should be
enlarged to embrace objections based on the grounds mentioned in Article U4(2).
With regard to (b) he would omit the word "manifestly", the meaning of which
he failed to see. With respect to (c) he would replace the word "corruption"
with the word "misconduct". Finally, he would add a provision making annulment
possible on the grounds of an error in the application of the proper law by
the Tribunal.
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Mr. HETH(Israel) suggested that an objection to the constitution of the
Tribunal ought to be raised always as a preliminary °Wootton. Only where the
facts upon which the opposition rested were unknown to the objecting party
at the early stages of the proceedings should there be a possibility of attacking the award on the ground that the Tribunal was not properly constituted,
as provided for in Article 55(1) (a).

Mr. van SANTEN(Netherlands) was a little disturbed by the various
suggestions directed at relaxing the terms of annulment. In his opinions
they should be confined to very rare cases because in the ordinary course
of events the award should be treated as final. For the same reason he
was against opening the possibility of applying for annulment for only
part of an award. He was also against any suggestion which would put
(a) into operation at any stage prior to the award because that in effect
would not amount to an annulment but to an appeal. He would even go to
the length of saying that (a) was entirely unnecessary.
Mr. BURROWS(United Kingdom) wished to associate himself with the
remarks made by the previous delegate. He thought it would be unfortunate
to open endless possibilities for one party to frustrate or delay the
proceedings.
Mr. MOMS(Chairman) then put the various suggestions to a vote.
The proposal to permit a request for annulment of only a part of the award
was defeated by a majority of 29 to 6. The proposal to delete the word
"manifestly" from (b) was defeated by 23 to 11. The proposal to replace
the word "corruption" by the word "misconduct" in (c) was defeated by
23 to 3.
Mr. CHEVRIER(France) proposed the addition of seeking annulment
on the grounds that a member of the Tribunal lacked the qualities listed
under Article 14(1).
Mr. BROCHES (Chairman) then requested a vote on substituting for
the lariEigigrnrE) the following language: "That there exist reasonable
grounds to believe that there was corruption" which would soften the present
text. This motion was defeated by 20 to 6. A Chinese proposal which would
only bring (c) into operation if there had been a conviction of an arbitrator by a Court was defeated by 20 to 4.

Mr. CHEVRIER(France) explained that when he made reference to
Article 14 he meant specifically a lack of "integrity" or "a defect in
moral character" which could be in lieu of "corruption" and would refer
to events occurring after the person in question had been appointed to
serve as a member of a tribunal.
Mrs. VILLQRATTNER(Austria) thought the French proposal was already
covered by (a).
Mr. BROCHES(Chairman) then put the French proposal to a vote which
was defeated by 16 to 4.

The meeting recessed at 1:40 p.m.
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SID/LC/SR/19 (January 4, 1965)
Summary Proceedings of the Legal Committee Meeting, December 9, Afternoon 1

The meeting reconvened at 3:02 p.m.

Mr. BROCHES(Chairman) requested the sense of the meeting with
respect to the proposal that (a) of Article 55(1) be deleted entirely
because the point would undoubtedly have been raised in the proceedings
and there might be grounds for objecting to a double attack on the same
grounds. A vote was then taken and the motion defeated by 18 to 2.
A proposal that the objections covered by (a) should not be advocated
for the first time in annulment proceedings but that a party should be
required to state any such objection in the actual proceedings before
the Tribunal had no support. The proposal that the parties be given
an immediate right of redress after a tribunal had decided that it was
properly constituted without having to wait for the award was defeated
by a majority of 9 to 3.
Mr. LARA (Costa Rica) proposed an additional amendment to (b),
namely that the Tribunal had made a decision beyond the scope of the
submissions.
Mr. GONZALEZ (Spain) referred to his earlier statement which
expressed7777703r concern.

Mr. BROCHES(Chairman) put the proposal to a vote and, after
announcing that it had been defeated, requested the Drafting Sub-Committee
to consider the Spanish equivalent of the English text which seemed to
give rise to these proposals. He then referred to the earlier Spanish
proposal to couch (d) in a more restricted or specific terminology.
Mr. ROUHANI(Iran) indicated that sub-paragraph (d) referred to
a serious departure from the fundamental rule of procedure. However,
there were also fundamental rules which were not of procedure but of
substance, like the rule referred to in Article 45(2). He suggested
in this paragraph reference be made also to rules of substance.
Mr. BROCHES (Chairman) asked Mr. LOKUR, who had suggested the
additi71777=egory of erroneous751Tation of the lkw, whether he
would regard that as being covered by the language suggested by Mr. ROUHANI.
Mr. LOKURagreed.

Mr. BRIOCHES(Chairman) requested a show of hands on the suggestion
to make sub-paragraph (d) refer specifically to a requirement that both
parties must have a fair hearing, rather than using the existing language.
Eighteen delegations were against and four in favour.
Mr. van SANTEN (Netherlands) stated that he was against the
suggestion which would add the words "or substance" after the word
"procedure". It was still necessary to decide in Article 51 what exactly
the Tribunal would rule about and therefore it would be better to wait
until m re was such a definition in Article 51. He was not in favour
of adding arguments for annulment, the meaning of which was not very
clear.

e

Mr. BROCHES(Chairman) requested a show of hands on the proposal
to have as a ground for annulment a "manifestly incorrect application
I This summary record was sent to the members for clearance in provisional form and reflects their comments. The articles discussed, unless otherwise
indicated, refer to the Draft Convention of September 11, 1964, Doc. 43
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of the law". Seventeen delegations were opposed and 8 in favour..
Mr. LOKUR (India) wondered whether the suggestion of hr. ROUHANI
could beWlcare of by referring to a serious departure from the substantive or procedural rules of the Convention regarding the procedings.

hr. BROCHES(Chairman) thought that if reference was made to the
Convention, they could not be called "rules of substance", since this
might be confusing.
Mr. BERTRAM(Germany) inquired whether the word "principle" could
be used instead of "rule" to make it clear that these rules should be
other than the rules of procedure adopted by the Administrative Council.
He thought that reference should be made only to principles of procedure.
Mr. BROCHES(Chairman) stated that by spelling "rule of procedure"
without capital letters and referring to a "fundamental" rule of procedure
there was a clear reference to principles.
hr. LOPEZ(Panama) stated that the delegates from Spain and Costa
Rica had made recommendations that would clearly indicate that the causes
for annulment would be exceptional. Other delegates had expressed the
same idea. However, the Spanish and Costa Rican proposals, which tried
to clarify this point, had been voted against.
Mr. LARA (Costa Rica) stated that the discussion was about a
recour-ge-T773nnulment, which could not cover substantial violations.
These would normally be covered by a recourse of appeal. He was in
favour of approving the sub-paragraph in its present wording, with the
substitution in the Spanish text of the word "violacion" for "apartamiento".

Mr. BROCHES(Chairman) requested a show of hands on whether paragraph (1) would be acceptable with only the deletion of the words "unless
the parties have agreed that reasons need not be stated". Thirty-nine
delegates were in favour and none against.
Er. BROCHES(Chairman) then referred to paragraph (2) of Article 55.
There had been a suggestion to add after the words "declare the nullity"
the words "or otherwise". There was also a written suggestion by the
United Kingdom:
Mr. BURROWS(United Kingdom) stated that their suggestion was that
a further ground of ineligibility for membership of the Reviewing Committee
should be possession of the same nationality as any member of the
Tribunal which rendered the award. The reason was that these nullity
proceedings were only for very extreme cases of serious misconduct,
and it seemed right to exclude from the Reviewing Committee nationals
who had been concerned in some way or another with the original award.

Mr. van SANTEN(Netherlands) proposed that the words "from -the
Panel" be deleted. He thought that the question of annulment was a
purely legal question. The members of the Panel would not necessarily
be jurists and this might make it difficult for the Chairman tb choose
the members of the Committee. The qualifications of the persons that
would serve on these ad hoc Committees were different from the qualifications of the persons included in the Panels.
Mr. BROCHES (Chairman) did not agree with this suggestion. The
Panel 71=ti=ors would consist of people in whose selection their
2See

Doc. 45
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-3competence in law would be given primary consideration. He did not
agree that these Panels would consist of people entirely different from_
the type of person that would be expected to deal with a question of
annulment. If it was intended to open the possibility of an ad hoc
Committee outside the Panel, the language could remain the same but the
parties could be given the right to select three persons by common agreement.

Mr. LOKUR(India) stated that he also wanted to propose that the
parties should have first the right to appoint a Committee of their own
choice.
Mr. BROCHES(Chairman) inquired whether the parties should be
given that possibility, and the majority of the delegates was opposed.
He then asked whether the first sentence requiring appointment from the
Panel was satisfactory and should be retained. Thirty delegations were
in favour of retaining this sentence. At the suggestion of various
delegates Mr. BROCHESreferred the question of adding the words "or
otherwise" after the words "declare the nullity" to the Drafting SubCommittee. He then requested a show of hands on the proposal by the
United Kingdom to insert after the words "member of the Tribunal which
rendered the award" the words "or of the same nationality as any such
member".
Mr. BROCHES
(Chairman) announced that the British amendment
••■
•■
•
was adopted by a majority of 23 to 4. Ascertaining there
were no objections to paragraph (3), he invited[ comments on paragraph (4)
mentioning there was a Brazilian proposal'which would limit the right of
objection to a period of 60 days, omitting any reference to the time
limit of three years. He wondered, however, whether this proposal was
not due to a misunderstanding because the provision in no way gave a
concession to impromptness. There was also a Belgian comment' referring
to an error in the French text, but that could be referred to the Drafting
Sub-Committee: The Chairman then again referred to the Brazilian proposal
which he thought could be effected by a change in the Spanish text to make
it absolutely clear that the provision imposed two time limits.

Mr. BERNARD(Liberia) said the provision was generally acceptable
but he would like the word "must" in the first line replaced by the word
"shall" and the word "right" inserted between the words "made" and "within"
in the same line.
Mr. BROCHES (Chairman) referred both these suggestions to the
Drafting Sub-Committee.
Mr. LOKUR (India) thought the period of sixty days too short and
wished iT-1777gGed to 120 days.

Mr. BRCCHES(Chairman) then put this proposal to a vote, announcing
that it had been adopted by a majority of 27 to 4.
Mr. LARA(Costa Rica) thought the overall time limitation of three
years too extensive and wished it reduced to one year, whereupon a vote was
taken on this suggestion and defeated by a majority of 17 to 10.
Mr. GONZALEZ(Spain) commented that the reference to a time period
did not specify whether holidays would be taken into account in calculating
the various time limits.
See Doc. 85
Doc. 45
For its report see Doc. 104

4See

855

-14-

Mr. BROCHES(Chairman) said that certain provisions with respect to
this matter were postulated in the Rules'but that they would have to be
*Vended into greater detail.
Mrs. VILLGRATTNER(Austria) thought it might be necessary to clarify
that the time limits run from the moment of discovery by the party requesting
annulment and not of discovery by someone else.
Mr. BROCHES(Chairman) requested a show of hands on Mrs. VILLGRATTNER's
proposal, which was rejected by the Committee.
Mr..GOUREVITCH(United States) suggested to introduce in paragraph (5)
a statement to the effect that the Committee may, pending its deciSion,
recommend a continuation of provisional measures recommended by the Tribunal.
Mr. BERTRAM(Germany) thought that such a statement would not be
necessary since it is the nature of provisional measures to end after the
award has been rendered.
Mr. BRINAS(Philippines) pointed out that the ad hoc committee would
only examine the matter in the light of grounds for annulment.
Mr. BROCHES(Chairman) requested a show of hands on Mr. GOUREVITCH's
proposal. This proposal was rejected by a majority of 14 to 4. The Committee
also rejected, by a majority of 12 to 4, a proposal authorizing the Committee,
pending its decision; to recommend provisional measures. No delegates
supported the suggestion to authorize the Committee to revive provisional
measures recommended earlier by the Tribunal. Mr. BROCHESthen ascertained
that there were no objections with respect to paragraph (6).
Mr. BROCHES (Chairman) then proposed to examine the report of the
Working diqui77Ipolitical subdivisions contained in Document SID/IC/21:
By way of introduction he said that he would prefer the shorter formula
proposed in paragraph 4 provided the word "body" could be interpreted as
including political or constituent subdivisions.

Mr. O'DONOVAN(Australia) said that in his opinion the word "body"
would not include constituent subdivisions such as the States of Federations.
He also thought that Central Governments might feel somewhat embarrassed
to designate constituent States to the Centre for the purposes of this
provision. However, he considered it desirable that such States be allowed
to have resort to the Centre.
Mr. LOKUR(India) said that he considered the illustrative words
as a State, Republic or Province" desirable since it was not the
intention to include constituent subdivisions of a lower level.

"such

Mr. BOMANI(Tanzania) said that he had proposed the word "body",
but he now agreed with the interpretatioh given by Mr. O'DONOVAN.He added
that the illustration "such as State . ." would be ratner
confusing and was in effect unnecessary. On the other hand, he agreed that
the words "designated in that behalf" should be maintained.
Mr. LOKUR (India) pointed out that the expression "such as a State,
Republic777P737hce" had been used in other international conventions.
Mr. LARA (Costa Rica) said that he preferred the original text of
Article 2e—
of—the Draft Convention.
Regulations and Rules of the Centre (ICSID/4)
105; cf., for a general discussion, Summary Proceedings of the Legal Committee Meetings, November 25 and 27, Docs 57 and 58 respectively;
cf. also Docs. 97 and 98 for proposals by the U.S. and Brazil

7 Doc.
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-5Mr. GOUREVITCH(United States) said that under certain circumstances
agreements could be concluded with municipalities which would in effect be
a subdivision of a subdivision. He therefore did not consider it desirable
to qualify or illustrate the expression "constituent subdivisions".
Mr. NEDI(Ethiopia) asked whether the expression "that had been
designated" referred to both constituent subdivisions and to agencies.
Mr. O'DONOVAN(Australia) said that in his opinion the expression was
intended to qualify agencies only.
Mr. BOMANI(Tanzania) disagreed and said that in his opinion the
expression also covered constituent subdivisions and that this was the
reason why he did not think it necessary to further illustrate the expression
"constituent subdivisions".
Mr. GOUREVITCH(United States) thought that the designation by
Central Governments of allot of constituent subdivisions such as States
might in sore cases not be practical.
Mr. BURROWS(United Kingdom) referred to the written comments of the
United Kingdom on this point: He considered it most desirable that investors
have the possibility of knowing the political subdivisions or agencies
which may appear before the Centre.
Mr. BRIOCHES(Chairman) agreed but did not think that a complete list
should necessarily be furnished in advance. After having pointed out that
the French and Spanish versions of Document SID/LC/21 contained some
translation errors, he requested a show of hands on the problems discussed.
By a majority of 16 to 4 the Committee agreed that the expression "that had
been designated" should refer to both constituent subdivisions and agencies.
By a majority of 8 to 4 the Committee considered that the illustrative
expression "such as a State, Republic or Province" should not be retained.
Mr. GOUREVITCH(United States) asked whether the words "constituent
subdivisions" would refer only to subdivisions such as constituent States or
would also include subdivisions of a lower level.
Mr. BROCHES (Chairman) said that the matter was not absolutely clear
but he did not th nk that difficulties would arise in view of the fact that
all subdivisions would have to be designated by the Contracting States. He
then added that the question of finding equivalent terms for constituent
subdivisions in the French and English texts would be dealt with by the
Drafting Sub-Committee.

Mr. LOKUR(India) asked for clarification of the expression "designated
in that behalf".
Mr. BROCHES(Chairman) thought that this expression meant "for the
purpose of this Convention" and said that the problem should be examined
by the Drafting Sub-Committee:
Mr. DODOO(Ghana) asked whether the term "agency" meant that such
agency should be acting for or on behalf of the Contracting State.
Mr. BROCHES(Chairman) thought that this was the case and added that
in his opinion a State would not designate an agency unless that agency would
act on its behalf.
a See Doc. 45
9 For

its report see Doc. 112
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Mr. O'DONOVAN(Australia) assumed that this would not apply to
constituent subdivisions and that in this case,the party to the dispute
would be the constituent subdivision and not the Contracting State.
Mr. BROCHES(Chairman) agreed but added that the Contracting State
would assume direct obligations under the Convention, such as those concerning
enforcement of awards. He thought that these questions should be solved by the
Contracting States themselves.
Mr. BURROWS(United Kingdom) asked whether the designations should
be made for a particular purpose or in general.
Mr. BROCHES (Chairman) said that this should be left entirely to the
Contracting States concerned.

Mr. BERTRAM(Germany) referred to the question of enforcement of
awards and wondered whether it would be desirable to include in the rules
of procedure provisions with respect t' oasis where constituent
subdivisions or agencies are parties to a dispute.
Mr. BROCHES(Chairman) said that this problem should be solved by the
Contracting States concerned and pointed out that the purpose of the provision
presently under discussion was merely to prevent the exclusion of bodies
which are of a lower order than Contracting States, from appearing before
the Centre.
Mr. GOUREVITCH(United States) asked whether the approval of the
Contracting States which was provided for in paragraph (2) of Article 26
had been deleted. In his opinion, this approval would still be necessary
since a designation would not necessarily imply approval in specific cases.
Mr. HELLNERS(Sweden) asked whether the term agency included governmental organs, such as for instance the Swedish Board of Commerce.
Mr. BROCHES (Chairman) replied that if such organs were acting in their
own name they would probably be considered as agencies.
Mr. BOMANI(Tanzania) stated that in some countries it would be
unconstitutional to compel the agencies or political subdivisions to seek
the approval of the State. This is why he maintained that it was unnecessary
to require that approval in the Convention. This should be an internal affair
in each State.
Mr. BROCHES(Chairman) stated that this would place a burden on the
investor, who would have to inquire whether an agency with which it wanted
to deal had the required approvals. He then requested a show of hands on
whether approval should be required in the Convention as provided in the
original text. Twenty-seven delegations were in favor.
Mrs.VILLGRATTNER(Austria) stated that in her country if a
political subdivision was empowered to do something it would be unconstitutional
if the approval of the State would be required. Therefore, she suggested that
it could be said "if a State finds it necessary to have an approval for agencies
or political subdivisions, then this approval will be required."
Mr. NEDI (Ethiopia) suggested that the necessity of consent be
qualifierE57170ing a provision also for constitutional procedures within
each State.
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- 7 Mr. BROCHES(Chairman) thought that in view of the last vote the approval
should be required except where the Contracting State has indicated that under
its constitution the approval is either not required or would not be proper.
Mr. GOUREVITCH(United States) inquired whether in a case where the
approval of the Contracting State was for some reason legally not possible,
that Contracting State would nevertheless be bound by an international
obligation created by the award.
Mr BROCHES (Chairman) stated that it would be bound under the Convention
to carry out the award.

Mr. HETH(Israel) stated that this would be a Convention between States.
It seemed inconceivable that a State would not designate a constitutional
subdivision if such subdivision was entitled to enter into contracts; but
unless such designation was made he could not see how a party that was not a
Contracting State could be included in the jurisdiction.
nr. BROCHES(Chairman) stated that the delegates were discussing two
different things. One was designation, without which the body concerned was
completely outside the scope of this Convention. Then they were talking about
consent, which in some countries would be improper.
Mr. TSAI(China) stated that in Article 55 the annulment of the award
could be requested only by the parties. Under Article 26(2) if a constituent
subdivision gave consent without the approval of the State which was required
under its own law, the Contracting State might also want to request the annulment of the award. Therefore, he suggested that this possibility be included
in Article 55.

Mr. BROCHES(Chairman) stated he would be opposed to that since it
would be really unnecessary. If an agency was acting on behalf of the State,
then there was no distinction any more between the agency and the State. If
it was a case where it was not acting on behalf of the State in a legal sense,
where a State was not really a party, then the consent requirement would apply.
If a State did not want to run the risk of consent by a political subdivision,
it had always the possibility of not designating that political subdivision
at all.
Mr. LOKUR (India) stated that agencies of the State should have to
obtain the State's approval before consenting.
Mr. GUARINO(Italy) stated that in Italy there were many subdivisions
that had legislative powers and could function directly by their own means
and through their own agencies, although they did not have international
powers. In that case it would be unconstitutional to require that the
consent of the Federal State be given, since the same rules applied to the
State should be applied to those political subdivisions. He suggested then
that in these cases there be required the consent of the region or of the
political subdivision.
Mr. BROCHES (Chairman) stated that several problems had been presented.
In the first p ace, the proposition that none of these bodies should have the
capacity to be a party to proceedings before the Centre unless they have been
designated. Secondly, there was the question of approval. And thirdly, the
question whether agencies of political subdivisions should be included as
suggested by Mr. GUARINO.He requested a show of hands on the question
whether the Contracting State must designate a body of a lower order before
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the latter can be a party to proceedings under the Convention. Twenty-four
delegations were in favor and two against.

Mr. PEREZ(Ecuador) thought that if political subdivisions were to
operate in the field of international law they would need some delegation
or power from the State, which is the person subject to international law.
'le thought that any such political subdivision would have to prove its power
to refer to arbitration at the moment it was contracting, it would have to
show that it had been authorized by the State. And the State would be free
to give or refuse its authorization. He felt that this was an internal
problem.
Mr. BRCCHES(Chairman) noted that some delegations had stated that
their State had neither the power to approve nor to disapprove, and that
therefore this could be solved by requiring approval except where the
Contracting State notifies the Centre that no approval is required. He
requested a show of hands on this proposal, which indicated that thirty-four
delegates were in favor and none against.
Mr. BROCIES(Chairman) then referred to the kinds of bodies that
should be covered by the Convention. There were terminological difficulties
in how to describe uniformly what were referred to as constituent subdivisions,
territorial subdivisions, political subdivisions and agencies. Mr. GUARINO
had proposed to include as another category the agencies of political subdivisions. It was true that in some cases these agencies of political
subdivisions would have certain responsibilities in the field of investments
but it would be impossible to cover all the cases. An exception was already
being made, but for the sake of simplicity it should not be extended.
Mr. TSAI (China) inquired who would decide the question of whether
there was approval of the State in a dispute between the constituent subdivision and the private investor, where the private investor claimed there
had been a valid approval. The Contracting State would have no way of
expressing his objection in the proceedings since he would not be a party
thereto.
Mr. BRCCHES(Chairman) thought that the question implied a fear of
collusion between the political subdivision and the investor, and against
that there would be no redress. The dispute as to whether there existed
a valid approval would be solved by the Tribunal like any other dispute.
If the Contracting State did not want to be exposed to that risk, it should
not designate anyone.
Hr. BRCCHES(Chairman) then stated that the Drafting Sub-Committee
would meet that night at 7:30 p.m. and that the next day the Legal Committee
would discuss the question of nationality. There would also be a special
session on enforcement. The Committee would discuss the questions of place
of proceedings, cost of proceedings and the disqualification of conciliators
and arbitrators.
The meeting adjourned at
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SID/LC/64 (December 11, 1964)

LEGAL COMMITTEE ON
SETTLEMENT OF INVESTMENT DISPUTES

Sixth Interim Report

CHAPTER IV - ARBITRATION

The Drafting Sub-Committee transmits herewith its Sixth Interim
Report. This document reproduces the text previously issued in the
Committee's Third Interim Report (SID/LC/58) with the addition of
the text of Articles 48 and 52(2). Articles 56, 57, and 58 are
in preparation.

CHAPTER IV
ARBITRATION

Section 1
Request for Arbitration

Article 40
(1)Any Contracting State or any national of a Contracting State
wishing to institute arbitration proceedings shall address a request to
that effect to the Secretary-General in writing, who shall send a copy
of the request to the other party.
(2)The request Shall contain information concerning the issues
in dispute, the identity of the parties and their consent to arbitration
in accordance with the rules of procedure for the institution of conciliation and arbitration proceedings.
(3)The Secretary-General shall register the request unless he
finds that the dispute is manifestly outside the jurisdiction of the
Centre. He shall forthwith notify the parties of registration or refusal
to register.
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-2 Section 2
Constitution of the Tribunal
Article 41
(1)The Arbitral Tribunal (hereinafter called the Tribunal) shall
be constituted as soon as possible after registration of a request in
accordance with the provisions of Article 40.
(2)(a) The Tribunal shall consist of a sole arbitrator or any
uneven number of arbitrators appointed as the parties shall agree.
(b) Where the parties do not agree upon the number of
arbitrators and the method of their appointment, the Tribunal shall consist of three arbitrators, one arbitrator appointed by each party and
the third, who shall be the president of the Tribunal, appointed by agreement of the parties.
Article 42
If the Tribunal shall not have been constituted within three months
after notice of registration of the request has been dispatched by the
Secretary-General in accordance with the provisions of paragraph (3) of
Article 40, or such other period as the parties may agree, the Chairman
shall, at the request of either party, and, after consulting both parties
as far as possible, appoint the arbitrator or arbitrators not yet appointed.
Article 43
(1)The majority of the arbitrators shall be nationals of States
other than the Contracting State party to the dispute and the Contracting
State whose national is a party to the dispute; provided, however, that
the foregoing provisions of this paragraph shall not apply if the parties,
by agreement, appoint one or more nationals of the Contracting State party
to the dispute or of the Contracting State whose national is a party to
the dispute.
(2)Arbitrators may be appointed from outside the Panel of
Arbitrators, except in the case of appointments in accordance with the
provisions of Article 42.
(3)Arbitrators appointed from outside the Panel of Arbitrators
shall possess the qualifications stated in paragraph (1) of Article 14.
Section

3

Powers and Functions of the Tribunal
Article

44

(1)The Tribunal shall be the judge, of its own competence.
(2)The Tribunal shall be constituted notwithstanding any object862

-3ion by a party to the dispute that that dispute is not one in respect of
which arbitration proceedings can be instituted in accordance with the
provisions of this Convention, or is not within the scope of its consent
to such proceedings. Such objection shall be considered by the Tribunal
which shall determine whether to deal with it as a preliminary question
or to join it to the merits of the dispute.
Article

45

(1)The Tribunal shall decide a dispute in accordance with such
rules of law as may be agreed by the parties. In the absence of such
agreement, the Tribunal shall apply the law of the Contracting State
party to the dispute (including its rules on the conflict of laws) and
such rules of international law as may be applicable.
(2)The Tribunal may not bring in a finding of non liquet on the
ground of silence or obscurity of the law.
(3)The provisions of paragraph (1) and (2) shall not prejudice
the power of the Tribunal to decide a dispute ex aequo et bono if the
parties so agree.
Article 146
Except as the parties otherwise agree, the Tribunal may, if it
deems it necessary at any stage of the proceedings,
call upon the parties to produce documents or other evidence,
(a)
and
(b)visit the scene connected with the dispute, and conduct such
inquiries there as it may deem appropriate.
Article

147

Any arbitration proceeding shall be conducted in accordance with
the provisions of this Section and, except as the parties otherwise
agree, in accordance with the Arbitration Rules in effect on the date
on which the consent to arbitration was given. If any question of

procedure arises which is not covered by this Section or the Arbitration
Rules or any rules agreed by the parties, the Tribunal shall decide the
question.
Article 48
Failure of a party to appear or to present his case shall not be
(1)
deemed an admission of the otner party's assertions.
(2)If a party fails to appear or to present his case at any
stage of the proceedings the other party may request the Tribunal to
deal with the questions submitted to it and to render an award. Before
rendering an award, the Tribunal shall notify, and grant a period of
grace to, the party failing to appear or to present its case, unless it
is satisfied that that party does not intend to do so.
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Article 49

Exbept s the parties otherwise agree, the Tribunal shall, if
requested by a party, determine any incidental or additional claims or
counter-claims arising directly out of the subject-matter of the dispute
provided that they are within the jurisdiction of the Centre and within
the scope of the consent of the parties.
Article 50

Except as the parties otherwise agree, the Tribunal may, if it
considers that the circumstances so require, recommend any provisional
measures which should be taken to preserve the respective rights of
either party.
Section

4

The Award
Article 51

(1)The Tribunal shall decide questions by a majority of the
votes of all its members.
(2)The award of the Tribunal shall be in writing and shall be
signed by the members of the Tribunal who voted for it.
(3)The award shall deal with every question submitted to the
Tribunal, and shall state the reasons upon which it is based.
(4)Any member of the Tribunal may attach his individual opinion
to the award, whether he dissents from the majority or not, or a statement of his dissent.
Article 52

(1)The Secretary-General shall promptly dispatch certified copies
of the award to the parties. The award shall be deemed to have been
rendered on the date on which the certified copies were dispatched.
(2)The Tribunal, upon the request of a party made within 45 days
after the date on which the award was rendered, may, after notice to the
other party, decide any question which it had omitted to decide in the
award, in which case the periods of time provided for under paragraph 2
of Article 54 and paragraph 2 of Article 55 shall run from the date on
which such decision is rendered, and shall rectify any clerical, arithmetical or similar error in the award. Its decision shall become part
of the award and shall be notified to the parties in the same manner as
the award.

-5Section 5

Interpretation, Revision and Annulment of the Award
Article 53
(1)If any dispute shall arise between the parties as to the
meaning or scope of an award, either party may request interpretation
of the award by an application in writing addressed to the SecretaryGeneral.
(2)The request shall, if possible, be submitted to the Tribunal
which rendered the award. If this shall not be possible, a new Tribunal
shall be constituted in accordance with the provisions of paragraph (2)
of Article 41 and Articles 42 and 43. The Tribunal may, if it considers
that the circumstances so require, stay enforcement of the award pending
its decision.
Article 54
(1)Either party may request revision of an award by an application in writing addressed to the Secretary-General on the ground of
discovery of some fact of such a nature as decisively to affect the
award, provided that when the award was rendered that fact was unknown
to the Tribunal and to the applicant and that the applicant's ignorance
of that fact was not due to negligence.
(2)The application shall be made within three months after the
discovery of such fact and in any event within three years after the date
on which the award was rendered.
(3)The request shall, if possible, be submitted to the Tribunal
which rendered the award. If this shall not be possible, a new Tribunal
shall be constituted in accordance with the provisions of paragraph (2)
of Article 41 and Articles 42 and 43. The Tribunal may, if it considers
that the circumstances so require, stay the enforcement of the award
pending its decision.
Article

55

(1) Either party may request annulment of the award by an application in writing addressed to the Secretary-General on one or more of
the following grounds:
(a)that the Tribunal was not properly constituted;

(b)
that the Tribunal has manifestly exceeded its powers;
(c)
that there was corruption on the part of a member of the
Tribunal;
(d)
that there has been a serious departure from a fundamental
rule of procedure; or
865

-6(e) that the award has failed to state the reasons on which it
is based.
(2)The application shall be made within 120 days after the date
on which the award was rendered except that when annulment is requested
on the ground of corruption such application shall be made within 120
days after discovery of the corruption and in any event within three
years after the date on which the award was rendered.
(3)On receipt of the request the Chairman shall forthwith appoint
from the Panel of Arbitrators an ad hoc Committee of three persons. None
of the members of the Committee shall have been a member of the Tribunal
which rendered the award, shall be of the same nationality as any such
member, shall be a national of the State party to the dispute or of the
State whose national is a party to the dispute, shall have been designated
to the Panel of Arbitrators by either of those States, or shall have acted
as a conciliator in the same dispute. The Coanittee shall have the
authority to annul the award or any part thereof on any of the grounds set
forth in paragraph (1).
(4)The provisions of Articles 44-48,51,52, 56 and 57 shall apply
mutatis mutandisto proceedings before the Committee.
(5)The Committee may, if it considers that the circumstances so
require, stay enforcement of the award pending its decision.
(6)If the award is annulled the dispute shall, at the request
of either party, be submitted to a new Tribunal constituted in accordance
with the provisions of paragraph (2) of Article L1 and Articles 42 and 43.

SID/LC/21 (November 30, 1964)

LEGAL COMITTEE ON
SETTLEMENT OF INVESTMENT DISPUTES

WORKING GROUP III
Chairman: Mr. Wilhelm Bertram (Germany)
Interim Reporton Parenthetical Clause in Article 26(1)
1.
At the request of the Legal Committee the definition of "legal dispute"
and the parenthetical clause in Article 26(1) was considered on November 28th
1964 by a Working Group consisting of Mr. Wilhelm Bertram (Germany) (Chairman),
Messrs. Andre (Belgium), Bigay (Central African Republic), Bomani (Tanzania),
Gourevitch(U.S.), Kpognon (Dahomey), Lokur (India), Nedi (Ethiopia),
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O'Donovan (Australia), Ouma (Uganda), Quill (New Zealand), Sand (Norway),
van Santen (Netherlands) and Mrs. Villgrattner (Austria).
2.
The majority of members of the Working Group felt that, while it
would have been preferable to discuss the definition of "legal dispute"
as well as the parenthetical clause in Article 26(1) after the broader
question of the jurisdiction of the Center had been determined, the
parenthetical clause might be considered separately and that a preliminary
discussion of "(or one of its political subdivisions or agencies)" would be
a useful preparatory measure.

It was agreed that the clause now in parenthesis was inadequate and
should be redrafted to cover as wide a range of entities as possible using
terminology which could be universally understood. In this connection, Mr.
Kpognon (Dahomey) suggested that, as far as the French text was concerned,
words such as "personne morale de droit public" would achieve the desired
purpose. Mr. O'Donovan (Australia) supported by Mr. Lokur (India) suggested
that the parenthetical clause should read:
3.

"(or a constituent subdivision, such as a State, Republic
or Province, of a Contracting State, or any agency of a
Contracting State that had been, designated to the Center
by that Contracting State)", •
and that, where the designated agency was abolished, the Contracting State
would succeed to its obligations.
Mr. Bomani (Tanzania) proposed an even broader parenthetical clause
4.
as part of the following revised text of Article 26 (1):
"The jurisdiction of the Center shall extend to disputes
between a Contracting State (or any body or bodies
designated in that behalf by that Contracting State)
and a national of another Contracting State which may
arise out of investments, provided that the parties
shall have by agreement consented to submit such
disputes to it."
The opinion of the Working Group was divided on the question whether
5.
the parenthetical clause should specify that an entity covered possesses
juridical personality distinct from that of the Contracting State.
The Working Group discussed whether, by analogy with the provisions
6.
of Article 29, there should be a system in the Convention whereby each
Contracting State would notify to the Center a list of the entities permitted
to accept the jurisdiction of the Center. No final agreement was reached
on this point.
Some delegates thought that the requirement of the Contracting States'
7.
approval of consent to jurisdiction given by "entities" was unnecessary as
this matter would better be left to,the domestic legislation of each State.
The Chairman decided that a further meeting of the Working Group
8.
would be necessary in order to complete its task.
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SID/LC/SR/20 (January 5, 1965)
Summary Proceedings of the Legal Committee Meeting, December 10, Morning'

The Legal Committee convened at 10:34 a.m.
Mr. BROCHES(Chairman) stated that it was expected that the delegates
would submit before their departure any comments on the provisional summary
records issued through the previous day. Concerning the records for Thursday
and Friday comments would be received until the first of January. With
respect to the proceedings of that day, it was the wish of some delegations
that some restrictions be put to the discussion. There was a rule as to
the submission of amendments in writing. And the speakers were asked to
make reference to specific amendments or specific questions, and only add
explanations if necessary.
The first item of business was the definition of "national of another
Contracting State"; on which there were two reports of the Working Group
Documents SID/LC/203and SID/LC/384 and an amendment submitted as SID/L0/535
by Mr. TSAI. The question of national of another Contracting State had
been discussed in two parts, one under the heading of natural persons and
the other under the heading of juridical persons. Concerning natural
persons the reportSID/LC/38 contained in paragraph (2) a proposal on
which there was consensus in the Working Group. This Working Group had
expressed its unwillingness to deal in the Convention with the problem of
involuntary acquisitions of nationality, feeling that it would be up to
the Tribunals concerned to decide whether forced nationality would have
to be taken into account or could be disregarded. Then there was the
additional language suggested by Mr. TSAI in 5ID/LC/53.
He requested a show of hands onth77
.7i.king Group's proposed wording
including the addition proposed by Mr. TSAI.Two delegations were in
favor and 7 opposed. He then requested a show of hands on the provision
as stated in paragraph (2) of SID/LC/38. Twenty one delegations were in
favor and none opposed.
Passing to the question of juridical persons referred to in Article
30(iii)(b), Mr. BROCHESstated that the Working Group had not reached a
consensus. There were five proposals that had been referred to the Legal
Committee and were listed in paragraph (4) of Document SID/LC/38.

Mr. GOUREVITCH(United States) stated that one of the amendments
referred to -tadbeen introduced by the United States delegation, and that
in the interests of furthering the progress of the meeting they would be
willing to withdraw their proposal provided that the present text was
retained.
Mr. QUILL (New Zealand) inquired whether the nationality of the
juridica person would be determined at the time at which the investment
contract was entered into or the time when the investment dispute had
arisen.
Mr. BROCEES (Chairman) stated that concerning juridical persons the
on2y timerelevant was the time when the parties consented to the jurisdiction of the Centre. He then requested a show of hangs cn the proposal
that the juridical persons that do not have the nationality of any Contracting State should be excluded in paragraph (b). Twenty five delegations
were in favor of excluding that type of juridical person and two were
against.
1This

summary record was sent to the members for clearance in provisional form and reflects their comments. The articles discussed, unless otherwise
indicated, refer to the Draft Convention of September 11, 1964, Doc. 43
for a general discussion, Summary Proceedings of the Legal Committee Meeting, November 27, Doc. 58
3 Doc. 108
4 Final Report of Working Group II, Doc. 107; cf. Docs. 108 through 110
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5 Doc. 111
2 Cf.

- 2 Thereafter, the restrictive view that would limit access to the Centre
to juridical persons which are nationals of a Contracting State and would
prevent such access to juridical persons which are nationals of the host
State even if the latter consented, was submitted to vote. Two delegations
were in favor of this view and 10 were opposed. Mr. MMUS stated that
then it was necessary to express the cases where Nrjdical persons having
tho nationality of the host State would be paraiated to appear before the
Centre. The existing text stated "and any juridical person which the
parties have agreed shall be treated as a 'national of another Contracting
State", to which there could be added as a matter of drafting the words
"for the purposes of this Convention". And there was an alternative text
expressed in paragraph (4)(e) of Document SID/LC/38.
Mr. van SANTEN(Netherlands) thought that the delegate who had
proposed making a reference to incorporation and seat in the first part of
paragraph (e) would not object to eliminate it, since it had been included
to facilitate its acceptance by certain delegations.

Mr. BROCHES(Chairman) stated that then the alternative would be to
state in the last part of Article 30(iii)(b) "and any juridical person
which then possessed the nationality of the State party to the dispute,
but which the parties have agreed shall be treated as a 'national of another
Contracting State' for the purposes of this Convention".
Mr. GOUREVITCH (United States) suggested that instead of saying

vlidium7177473gEm the nationality of the State party to the dispute"
it could be said "which possesses the nationality of a Contracting State".
Mr, BROCHES (Chairman) stated that it would be necessary to refer
to the pas tense and suggested that "possessed" be used instead of "possesses".
Mr. TSAI (China) inquired what was the reason for a differential
treatment between a natural person and a juridical person.

Mr. BROCHES(Chairman) stated that in the case of natural persons
it had been decided that the possibility of a simultaneous possession of
the nationality of the host State should under all circumstances be excluded.
The double test of time of consent and time of bringing up proceedings was
based on the fact that physical persons may change their nationality. In
the case of juridical persons a change of nationality in that sense was
most unlikely. In fact, a company incorporated under the laws of one
country could not normally, without going through a dissolution proceedings
become a company incorporated in another country.
Mr. ORTIZ(Peru) suggested that the matter under discussion should
not be left to the consent of the parties, and that nationality should be
defined only in the way indicated in the first part of paragraPh.(b).
Mr. BROCHES(Chairman) stated that there had been a vote on the
proposal to eliariate the second part of paragraph (b), and that it had been
rejected.
Mr. QUILL (New Zealand) thought that the proposal made earlier by
the ChariESMUssed attention on the fact that it was the national of
the Contracting State with whom they were concerned, and therefore it
was better than the modification suggested by Mr. GOUREVITCH.
Mr. LOKUR (India) proposed that nationals of the host State be
excluded by this amendment.
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-3Mr. BROCHES(Chairman) stated that there had been a vote already
which decided that juridical persons which were nationals of the host
State should not be excluded. However, he would take another vote on that
proposal. He restated that the vote was on the proposal that a juridical
person which possessed the nationality of the State party to the dispute
could not, under any circumstances, be a party to proceedings under the
Convention. Fourteen delegations were in favor of this proposal and 15
were opposed. 1!r.BROCHESnoted that the law of the country of one of the
persons voting in favor of that restriction specifically dealt with the
possibility of treating as a foreign company a company established under
that law if it was foreign-owned. He inquired why that delegate thought
that a party should not even have a right to do what would probably be
normal under the law of his country.
Mr. RATSIRAHONAN4(Malagasy Republic) stated that in fact the
Malagasy Company Law provides that if a company has its seat in the Malagasy
Republic but is controlled directly or indirectly from abroad it remains a
foreign company. However, he had voted for the restrictive approach
because otherlse the provision might open the door to abuse on the part
of not only foreign but even national investors. He could not agree to
submit to the Centre a dispute between a State and a company which, under
its legislationswas its own national. It would introduce a concept of
fictitious nationality, which was not appropriate.

Mr. TSAI (China) thought that there was an inconsistency in voting
against his proposal in SID/LC/53 and then voting against this restrictive
proposal.
it
an
So
to

Mr. BROCHES (Chairman) stated that in the case of juridical persons
was17;Tigray the requirement of the host State that in order to make
investment there they be organized under the laws of the host State.
it was not so much a question of dual nationality as of being required
have the nationality of the host State even though owned by foreigners.

Mr. ORTIZ(Peru) thought that it would be against the essence of the
proposed draft Convention to permit a juridical person having the nationality
of a State to appear before the Centre against the same State. In view
of the importance of the mattershe requested a roll call for this vote.
-

Mr. BROCHES (Chairman) agreed to do that. However, he thoUght this
matter didnot grfect the essence of the Convention. It was rather the
question of a foreign investment which was frequently required by the laws
of the host State to take the form of a national company.. It did not make
it any less foreign in essence; and public opinion still considered it
foreign. He thought that in submitting the question to a new vote it would
be necessary to put in the foreground the element of foreign control.
Mr. LOKUR (India) felt that if a foreign national incorporates a
companiin a State it should not be allowed to appear before the Centre
against that State.

w(Spain) inquired what the meaning was of the words
Mr. GO
"foreign control", since there might be different criteria for interpreting
them.
Mr. BROCHES (Chairman) agreed that there was no uniform view of
what constituted foreign control, but that would be left to the appreciation
of each State. No issue would arise for the Tribunal because no such
company would be entitled to appear before it as a matter of right.
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He then stated that the proposal submitted to the vote of the delegates was to add to the first part of the definition in sub-paragraph (b)
a provision along the following lines: "... and any juridical person
which possessed the nationality of the State party to the dispute and
which the parties have agreed to treat as a national of another Contracting
State for the purposes of this Convention because of foreign control."
Pursuant to the roll-call, 23 delegates voted in favor of the proposal,
20 voted against, and 3 abstained.*
Mr. LARA (Costa Rica) requested that he be added to those who
voted iTTEFFF:

Mr. BROCHES(Chairman) then announced that as of the moment 24
voted in favor, 20 against and 3 abstained, and that both possibilities
would be reported to the Executive Directors'who would then take a decision
on the exact text which would be proposed to governments.
Mr. GOUREVITCH (United States) requested a vote on the proposal
of his Government contained in Document SID/LC/16'which was defeated by
a majority of 25 to 7.
Mr. BHOCHES(Chairman) then pointed out that the decision not to
include the possibility of host State national companies within the scope
of the Article would only mean that investment agreements would have to
be made between the foreign shareholders of a nationally registered company and the host State, rather than between the local branch of the
corporation and the State directly so that it was really more a question
of method than of substance.
rA short recess was then taken?
Articles 59 60 and 61
Mr. BURROWS (United Kingdom) referred to a drafting comment his
Goverument-Sariade on Article 61' which was referred to the Drafting Sub.
Committee.

Mr. TSAI(China) requested that the second sentence of paragraph (2)
of Article 59 be qualified so that the appointment by the Chairman would
be made from the Panels. Whereupon this proposal was adopted by a majority
of 32 with no opposition.
Mr. ORTIZ(Peru) thought that Article 59 should state that an arbitrator would not be allowed to resign except for good reasons.
Mr. BROCHIS (Chairman) replied that he thought that this was implicit
in the language of the Article but that the Secretariat might try and improve the language when the final draft is submitted to the Executive

* The delegates of the following countries voted in favor: Australia, Austria,
Belgium, Costa Rica, Denmark, Finland, France, Germany, Greece, Israel,
Italy, Ivory Coast, Japan, Lebanon, Liberia, Malagasy Republic, Netherlands,
New Zealand, Nigeria, Norway, Sweden, Turkey, United Kingdom, United
States. The delegates of the following countries voted against: Brazil,
Central African Republic, Ceylon, China, El Salvador, Ethiopia, Ghana,
Haiti, India, Korea, Nepal, Panama, Peru, Philippines, Sierra Leone,
Tunisia, Uganda, Tanzania, Uruguay, Yugoslavia. Dahomey, Malaysia and
Spain abstained.
6See

Doc. 124
97
g See Doc. 45

7 Doc.
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-5Directors. He then said in reply to a question from the floor that :Ale
Rules9 would state what would be the fate of the proceedings in the case of
replacement.
Mr. BETH (Israel) proposed that where an arbitrator appointed by
the State is to be replaced under Article 59(2), the appointing State should
have the right to appoint his replacement in the first place. After
hearing the explanation of the Chairman that this was dosigned to prevent
collusion between parties and arbitrators appointed by them, he withdrew
his proposal.
Mr. BERTRAM (Germany) thought that the first sentence of Article 60
should 17717Merin the terms of Article 6 of the Rules of Procedure of
International Law Commission rather than by reference to Article 14(1)
which embodied attacks of a very personal nature but there did not appear
to be very great support for this idea. He then said that in any event
the second part of Article 60 would have to be changed to adapt it to the
new numbering and new content of the provisions therein mentioned and this
was agreed upon.
Mrs. VnLGRATTNER (Austria) thought that Article 59 should make
reference to ad hoc
Mr. BROCHES (Chairman) said that this would apply to this Article as
well as-TO-TE; other Articles immediately following it up to 66 and that the
place to do that would be in Article 55(3).

Mr. B1LOE2 (Turkey) suggested that Article 61 provide in case of a
proposal to disqualify all or a majority of the members, that the decision be
taken by the Chairman. This suggestion was approved on a show of hands.
Hr. da CUVHA (Brazil) then requested a vote on his proposalmto
apply t&pr
----o= stated in Chapter IV to the provisions dealing with
a disqualification of a sole conciliator or arbitrator which would mean
that he would be replaced without having to decide whether the disqualification proposal was valid. The proposal was defeated by 11 to 6.
Mr. LARA (costa Rica) thought that a provision should be added to
Article557207h would allow annulment of the award where a disqualification could have been possible had it been made before the award was
rendered.

Mr. BROCHES(Chairman) replying said that he thought the Convention
did not
the problem unsolved since if the grounds for disqualification
only became known after the award was rendered, this would be a new fact
which would enable a revision of the award. He requested a show of hands
which indicated that the Costa Rican proposal enjoyed little support.
Mr. PERM (Ecuador) thought that Article 60 should be amended to
indicate-TaTirat the proposal for disqualification be made to the Tribunal
hearing the case, (b) that there should be a time limitation within which
the proposal for disqualification had to be made, and (c) that a provision
be made expressing the effects of a proposal on disqualification on the
proceedings.
Mr. BROCHES(Chairman) thought the first proposal could be taken
care of by an appropriate short amendment in the language in Article 60.
As to the other two proposals, since they would necessitate fairly extensive
Regulations and Rules of the Centre (ICSID/4)
Doc. 85

10 See
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- 6 language changes, it was felt more advisable to leave these details to
the Rules.

Mr. TSAI(China) proposed that Article 60 be amended to prohibit
a party from proposing the disqualification of a conciliator or arbitrator appointed by him. whereupon a vote was taken and the proposal
was defeated by a majority of 10 to 3.
Articles 60 to 614
Mr. BROCHES(Chairman) announced that there was a suggestion from
Austria that the losing party should always bear the entire costs and
expenses with the understanding that there might be an apportionment of
the costs in the case where a party only lost its case partially There
was also an intermediate proposal by Brazirwhich would make the losing
party pay the cost of the Centre and the Tribunal but not the personal
expenses of the winning party. In reply to a comment, he said that with the
text as it stood there would be no point in giving the parties the right to
agree "otherwise" but that if it was decided to adopt a different proposal,
some such qualification would seem reasonable.
Mr. UKAWA(Japan) suggested that in the case of arbitration the responsibility for the costs of the proceedings should be determined by the
Tribunal whereas the cost of each party should be borne by themselves, and
that a conciliation commission also be permitted to assess costs against a
party acting frivolously or in bad faith.
Mrs. VILL(P.ATTNER(Austria) then amended her proposal to allow the
Tribunal to make the decision with respect to costs as it saw fit except where
the parties had otherwise agreed.
Mr. BROOMS (Chairman) announced that 17 delegates were in favor and 4
against the Austrian proposal. The Brazilian proposal was defeated. A show of
hands on the text of the First Draft showed 22 in favor and 11 against. Whereupon the Chairman announced that the amended Austrian proposal appeared to
enjoy the largest acceptance and that the Article would therefore be amended
accordingly. He then requested a show of hands on whether the same principle
should apply to conciliation and the majority indicated that with respect to
conciliation the rule embodied in the present text should be retained. He then
said, in reply to a question from the floor, that in view of what had been
decided with respect to the costs in the case of arbitration, Article 64
would have to be amended.

Mrs. ITILLGRATT.1712 (Austria) thought that as the costs would now
be part of the award, they would fall under the provisions of Article 57
dealing with enforcement.
Articles 65 and 66
Mr. TROCHE (Chairman) explained the provisions, the various proposals 767717037;amendment, and particularly those of Mr. BIQAY requesting
that proceedings should always be held in tLe territory of the State party
to the dispute and of Mr, da CUP HP.that proceedino sheLld never be held
in the territory of the State party to the dispute. He mentioned the
fact that a comment proposed by Mr. van SKITEN would refer to the fact
that where arrangements were made with ary other institution they could
cover use of services as well as of facilities, and that Article 66(i)
would be amended to take into account the new language of Article 2 with
respect to appropriate "private" institutions.
The meeting recessed at 1:35 p.m.
" See Doc. 46
" See Doc. 85
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SID/LC/38 (December 3, 1964)

LEGAL COMMITTEE ON
SETTLEMENT OF INVESTMENT DISPUTES
WORKING GROUP II
Chairman: Mr. C..1 1. van Santen (Netherlands)
Final Report on Article 30 (iii)
1.
The Working Group consisting of Mr. van Santen (Netherlands) (Chairman),
liessrs. Bertram (Germany), Brinas (Philippines), Gourevitch (United States),
Guarino (Italy), Melchor (Spain), O'Donovan (Australia), Ortiz de Zevallos
(Peru), Pinto (Guatemala), Quill (New Zealand), Ratsirahonana (Malagasy
RepublicL Sapateiro (Portugal) and Serb (Yugoslavia) and Mrs. Villgrattner
(Austria) completed consideration of Article 30(iii) on December 1, 1964.
It was agreed that the following text concerning natural persons
2.
should be adopted, subject to review of the underlined clause after Article
26(1) will have been redrafted by the Legal Committee:
"(iii) 'National of another Contracting State' means:
(a) Any natural person who had the nationality of a
Contracting State other than the State party to the
dispute on the date on which the parties concerned
consented to submit such dis•to to conciliation or
arbitration within the scope of this Convention, as
well as on the date on which proceedings were instituted
pursuant to this Convention, but does not include any
person who on either date also had the nationality of
the State party to the dispute."

On the question of involuntary acquisition of nationality, it was
the sense of the meeting that no provision should be made in the Convention
and the matter could be left to the decision of the arbitral tribunal or
the conciliation commission.

3.

On the question of juridical persons, the text as it stands was
4.
accepted with the exception of the last words "and any juridical person
which the parties have agreed shall be trusted as a 'national of another
Contracting State'." On these words no vote was taken, but the following
possible solutions emerged which the Working Group decided to submit for
a decision by the Legal Committee:
(a) delete these words in order to keep the Convention within
strict limits;
(b) add the following underscored words in order to exclude
disputes with a juridical person which is a national of a
non-contracting State:
874

- 2 end any juridical person which has the nationality
of the State party to the dispute but which the
have agreed shall be treated as a 'national of another
Contracting State'."
(c)leave the words first above quoted unchanged;
(d)replace the words first above quoted with the following:
"and any other juridical person in which the controlling
interest on said date is directly or indirectly in the
nationals of a Contracting State other than the State
party to the dispute, or in such Contracting State itself."
This amendment would cover companies owned by aliens regardless
of their place of incorporation and would be based on the effective link
with the shareholders' State. As to a definition of "control", a decision
should be left to each arbitral tribunal.
(e)add before the words first above quoted the following:
" ; the term 'national of another Contracting State' will
not apply to juridical persons who were constituted under
the laws of that State and have their seat in the territory
of that State without prejudice to those cases in which
the parties to the dispute have agreed that the juridical
person shall be treated as a 'national of another Contracting State'."
One delegate suggested the omission of any definition of the words
5.
"national of another Contracting State".
6.
The Working Group decided that the question of the possible need
of a definition of "national of a Contracting State" should be referred
until the Legal Committee has decided upon the choice of wording given
above. However, it already appeared from a preliminary discussion that
the Working Group would find it difficult and time-consuming to draft
such definition.
The Working Group therefore would want an expressinstruction
before considering the drafting of such disposition.
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SID/LC/20 (November 30, 1964)

LEGAL COMITTEE ON
SETTLFERIT OFINVESTIILITT DISPUTES
WORKING GROUP II
Chairman: Mr. C.W. van Santen (Netherlands)
Interim Report on Article 201111.1
1. At the request of the Legal Committee Article 30(iii) was considered
on November 28, 1964 by a Working Group consisting of Mr. C.W. van Santen
(Netherlands) (Chairman), Messrs. Andrt (Belgium), Bertram (Germany),
Burrows (U.K.), Courevitch (U.S.), Hellners (Sweden), Lopez Tejada (Panama),
O'Donovan (Australia), Ortiz de Zevallos (Peru), Ouma (Uganda), Pinto
(Guatemala), Quill (New Zealand), Ratsirahonana (Malagasy Republic),
Sapateiro (Portugal), Serb (Yugoslalia), and Mrs. Villgrattner (Austria).
2. Mr. Pinto (Guatemala) suggested that a definition of "nationality"
in terms of effective nationality should be included in the Convention.
After a preliminary discussion of this suggestion, the Chairman decided to
defer further consideration of the question until after the text of paragraph (iii) had been examined.
3. It was agreed that the jurisdiction of the Center should not extend
to disputes between a Contracting State and a national of another Contracting
State who concurrently possessed the nationality of the Contracting State
party to the dispute, and that an amendment along the lines of the following
proposal made in the Legal Committee by Mr. Bigay (Central African Republic)'
should be adopted at the end of (a):
"provided he did not possess the nationality of the State party
to the dispute, even by way of dual nationality, on the date on
which the parties consented to jurisdiction. . ."
4. The question of involuntary changes of nationality of a physical person
between the date of original consent to jurisdiction and the date of institution of proceedings was considered. Mr. Ratsirahonana (Malagasy Republic)
suggested that if the nationality of the host State was imposed upon a
foreign investor after that State had consented to submit disputes with
that investor to the jurisdiction of the Center, this should not permit
the State to evade its obligation to submit such dispute to the Center.
Mrs. Villgrattner (Austria) suggested that, from the point of view of the
systematic presentation of the content of the definition, disputes concerning events arising at a date on which the investor was not a national of a
Contracting State, or was a national of the host State, should be excluded
from the jurisdiction of the Center. To meet both suggestions Mr. Andre
(Belgium) submitted, but did not press, the following amendment:
"National of another Contracting State" means (a) any natural person
who possessed the nationality of a Contracting State other than the
State party to the dispute on the date on which the parties consented
l See Summary Proceedings of the Legal Committee Meeting, November 27, Doc. 58
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to jurisdiction of the Center in respect of that dispute, and who
did not after that date voluntarily acquire and retain the nationality
of the State party to the dispute."
With the exception of Messrs. Ortiz (Peru), Pinto (Guatemala),
Ratsirahonana (Malagasy Republic) and Sapateiro (Portugal), it was the
sense of the meeting that such amendment would not be necessary.
Mrs. Villgrattner (Austria) withdrew her suggestion about inserting
the date of the event giving rise to the dispute as a third critical date
in the definition.
5. Mr. Bertram (Germany) took the position that the original text should
stand, but in their report the Executive Directors could state that cases
of forced acquisition of nationality could properly be dealt with by a
conciliation commission or an arbitral tribunal under their power to judge
their own competence.
6. The Chairman decided that the need of mentioning involuntary changes
of nationality, nationality of juridical persons and the need for a definition
of "nationality" were left over for a subsequent meeting of the Working
Group.

SID/WG/II/1 (December 1, 1964)

LEGAL COMMITTEE ON
SETTLEMENT OF INVESTMENT DISPUTES
WORKING GROUP II
Definition of "national of another State"
Proposal submitted by Mrs, Villgrattner (Austria)
Article 30
end text of iii) by semi-colon and add:
the term "national of another Contracting State,will not
apply to physical persons who by way of double nationality
also possess the nationality of that State nor to juridical
persons who were constituted under the laws of that State
and have their seat in the territory of that State and who
exercise rights as nationals of that State.
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SID/WG/II/2 (December 1, 1964)

LEGAL COMMITTEE ON
SETTLEMENT OF INVESTMENT DISPUTES
WORKING GROUP II
Chairman: Mr. C.W. van Santen (Netherlands)
Draft Article 30 (iii) under (a)

(iii) "National of another Contracting State" means:
(a) Any natural person who possessed the nationality
of a Contracting State other than the State party to the dispute
on the date on which the parties concerned consented to
submit such dispute to conciliation or arbitration within
the scope of this Convention, as well as on the date on
which proceedings were instituted pursuant to this Convention, unless he possessed or possesses at either date
also the nationality of the Contracting State party to
the dispute /Ey way of double nationality7; ..."
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SID/LC/53 (December 8, 1964)

LEGAL COMMITTEE ON
SETTLEMENT OF INVESTMENT DISPUTES
Proposed Amendment to the Text in Document SID/LC/38 Relating
to Article 30 CEEEF------------Submitted by Mr. Paul C. Tsai (China)
1,
The text contained in Document SID/LC/381on.the definition of
"nationals" precludes the possibility of treating a national of a Contracting State other than the State party to the dispute as a "foreign
national" if he concurrently possesses the nationality of the State
party to the dispute. While there is no objection to not treating such
person as a "foreign national", I believe that the Convention should
Doc. 107

878

- 2 not preclude the possibility of treating such person as "foreign national"
if the State party to the dispute so desires.
2.
It is therefore suggested that a proviso be added to the text
as contained in the cited document, to the following effect:
"Provided, however, that such State may by a unilateral
declaration treat such person as a /foreign national/ for
the benefit of such person."

S1D/LC/62 (December 11, 1964)

LEGAL COMMITTEE ON
SETTLEMENT OF INVESTMENT DISPUTES

Fourth Interim Report
CHAPTER II - JURISDICTION OF THE CENTRE

The Drafting Sub-Committee transmits herewith the English text
of Chapter II.
CHAPTER. II
JURISDICTION OF THE CENTRE

Article 26
(1)The jurisdiction of the Centre shall extend to any dispute
of a legal character, arising directly out of an investment, between a
Contracting State (or any constituent subdivision or agency of a Contracting State designated to the Centre by that State) and a national
of another Contracting State, which the parties to the dispute consent
in writing to submit to the Centre. When the parties have given their
consent, no party may withdraw its consent unilaterally.
(2)Consent by a constituent subdivision or agency of a Contracting State shall require the approval of that State unless that State
notifies the Centre that no such approval is required.
(3)Any Contracting State may, at the time of ratification or
879

acceptance of this Convention or at any time thereafter, notify the
Centre of the class or classes of disputes which it would or would not
consider submitting to the jurisdiction of the Centre. Such notification
shall not constitute the consent required by paragraph (1).
Article 27
(1)Consent of the parties to arbitration pursuant to this
Convention shall, unless otherwise stated, be deemed consent to such
arbitration to the exclusion of any other remedy. A Contracting State
may require the exhaustion of local administrative or judicial remedies
as a condition of its consent to arbitration pursuant to this Convention.
(2)Notwithstanding the provisions of paragraph (1) of Article 26,
a Contracting State which has consented to submit to the Centre a dispute
with a national of another Contracting State may, at the time of such consent or at any time thereafter, consent to the substitution for such national, in proceedings in accordance with the provisions of this Convention,
of the State of which he is a national or of a public international
institution if such State or institution, having satisfied the claim of
such national under an investment insurance scheme, is subrogated to the
rights of such national; provided, however, that such consent may be
withdrawn at any time before the State or institution shall have notified
to the other State in respect of such dispute its written undertaking
(a) to be bound by the provisions of this Convention in the same manner
as such national and (b) to waive recourse to any other remedy to which
it might otherwise be entitled.
Article 28
(1) No Contracting State shall give diplomatic protection or
bring an international claim in respect of a dispute which one of its
nationals and another Contracting State shall have consented to submit
or shall have submitted to arbitration pursuant to this Convention,
unless such other Contracting State shall have failed to abide by and
comply with the award rendered in such dispute.
(2)Diplomatic protection, for the purposes of paragraph (1),
shall not include informal diplomatic exchanges for the sole purpose
of facilitating a settlement of the dispute.
Article 29
(deleted]
Article 30
For the purpose of this Convention "national of another Contracting
State" means: (a) any natural person who had the nationality of a Contractiag State other than the State party to the dispute on the date on
which the parties consented to submit such dispute to conciliation or
arbitration as well as on the date on which the request was registered
in accordance with the provisions of paragraph (3) of Article 31 or
880

- 3 paragraph (3) of Article 40, but does not include any person who on
either date also had the nationality of the Contracting State party to
the dispute; and (b) any juridical person which had the nationality of
a Contracting State other than the State party to the dispute on the
date on which the parties consented to submit such dispute to Conciliation
or Arbitration and any juridical person which had the nationality of the
Contracting State party to the dispute on that date and which, because
of foreign control, the parties have agreed should be treated as a
national of another Contracting State for the purposes of this Convention.

SID/LC/SR/21 (January 11, 1965)
Summary Proceedings of the Legal Committee Meeting, December 10, Afternoon'

The Legal

relonvened at 3:08 p.m.

Articles 65 and 66
Mr. BIGAY (Central African Republic) was not in agreement with the
rephrasing of his proposal. He had suggested the possibility of creating
regional Centres on the various continents. Proceedings would be held within
the continent in which the State party to the dispute was located, in order
to avoid excessive costs. Otherwise these Articles were appropriate, and
he withdrew his proposals.
Mr.BROCHES(Chairman) referred to the proposal of Mr. da CUM that
there be added a provision to this Chapter stating "provided, houever, that
in no case shall proceedings be held in the territory of the country which
is a party to the dispute or in the territory of the country whose national
is a party to the dispute". He requested a show of hands on this proposal,
which indicated that h delegations were in favor and 14 were opposed.
He then referred to the question of the arrangements which the Centre
would have to make with other institutions about the use of their facilities.
He proposed that Article 66(i) state "at the seat of the Permanent Court
of Arbitration or of any other appropriate institution, whether public or
private, with which the Centre has entered into arrangements for that purpose". There would be no provision stating that these arrangements would
have to be approved by the Administrative Council, and therefore they could
be made by the Secretariat of the Centre. This wording would not prevent
ad hoc arrangements in certain cases, where it would be more convenient for
the parties to have the proceedings held at different locations.
Mr. LOKUR (India) inquired whether under Article 66(ii) the parties
would make their own arrangements and why should the Secretariat be consulted.

Mr. BROCHES(Chairman) stated that under that paragraph (ii) the
parties would make their own arrangements. They would have to consult with
the Secretary-General because presumably somebody from the Secretariat would
also have to attend. The arbitrators and conciliators would also have to
give their consent. And there might be a question of privileges and immunities
if proceedings were to be held in the territory of a State not a party to
the Convention.
I This summary record was sent to the members for clearance in provisional form and reflects their comments. The articles discussed, unless otherwise
indicated, refer to the Draft Convention of September 11, 1964, Doc. 43
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Mrs. VILLGRATTMER(Austria) inquired whether under Article 66 part of
the proceedings could be held at a place other than the seat of the Centre.
Mr. BROCHES(Chairman) thought that the language was broad enough
to cover that possibility.
Mr. van SANTEN(Netherlands) suggested that it would be more logical
to say "may enter into" instead of "has entered into".
Mr. BROCHES (Chairman) agreed to this suggestion, and stated that
since as there were no further comments on Articles 65-66 they could be
considered accepted.
Mr. LOPEZ (Panama) requested a clarification of Article 45, as redrafted by the Drafting Sub-Committee in Document SID/LC/58; where it was
stated that, lacking agreement, the Tribunal would apply the legislation of
the State which is a party to the dispute. He thought there might be some
confusion in the case of subrogation by a State to the rights of its national
as permitted by Article 27.

Mr. BROCHES(Chairman) stated that when reference was made to subrogation, it was meant substitution of that State for the national who is
a party to the dispute, so that there would not be any ambiguity.
He then called the attention of the meeting to Document SID/LC/56;
transcribing new wording for Article 48 prepared by the Secretariat. The
effect of the changes made was first to remove any doubt about the need of
the party which has appeared to prove its case just as if the other party
were there, because the other party would not be regarded as having admitted
or confessed the accuracy of the statements of its opponent. Second, tha
words "shall render an award" made it clear that the Tribunal could hold
either for the appearing party or in favor of the other party, as the facts
and the law should warrant.

Mr. BRINAS(Philippines) thought it would be preferable, in order to
protect the interest of the party that does not appear, to say that "the
party who does not appear will be deemed as having interposed a general
denial of the submission of the party that is present".
Mr. BROCHES(Chairman) did not think it was justified to go that
far in order to meet the points that were raised, since there were many
different legal systems that would be affected.
Mr. BRINAS(Philippines) thought that the proposed language would run
the risk of denials of justice and the possibility that an award might not
ba honored by a Contracting State if it was absent from the proceedings.
Mr. BROCHES(Chairman) stated that there was no such risk because
the plainti2f had to prove his case. The facts had to be proven and would
not be admitted simply because the other party was absent.
Mr. LARA(Costa Rica) requested a clarification of paragraph (2)
of Article 4o, where it was not clear whether reference was made also to
a party that abandoned its case after having appeared.
Mr. BROCHES (Chairman) thought that this case was covered by the
proposed wording of paragraph (2). He asked Er. PE2EZ, who had suggested
the substance of this paragraph, whether he agreed with that interpretation.
Mr. PEREZ answered in the affirmative.
2 Contained

in SID/LC/64, Doc. 104
83; cf., for an earlier discussion of Article 48, Summary Proceedings of the Legal Committee Meetings on December 7 and 8, Docs. 82 and 86
respectively

3 Doc.
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Mr. LARA(Costa Rica) was convinced by the explanation but still
feared that this Article would be interpreted otherwise in the future. He
suggested that the confusion could be eliminated by specifying the- cases
covered.
Mr. BROCHES(Chairman) suggested that this be taken care of by the
Drafting Sub-Committee.
Hr. LOKUR(India) suggested that Article 48(2) be redrafted to state:
"If a party fails to appear or to present its case at any stage of the proceedings, the other party may call upon the Tribunal to deal with the questions
sibmitted to it and to render an award. The Tribunal shaU„ before rendering
an award, grant a period of grace to the party failing to appear or to present
its case, unless it is satisfied that that party does not intend to do so".
Mr. BROCHES (Chairman) requested a show of hands on Mr. LOKUR's proposal which in cited that the majority approved its adoption.
He then referred to paragraph (1) of Article 48 and to Mr. BRIHAS's
suggestion. The wording proposed in Documents SID/LC/56 was adequate to force
the plaintiff to prove his case. On the other hand, a statement that failure
to appear shall be regarded as a general denial, while normal in some systems
of law, was unacceptable to others. That was the reason why he preferred the
Secretariat's proposal.

Mr. BRINAS(Philippines) accepted that explanation and requested
that these comments be shown in the Minutes of the proceedings and in the
submission of the draft to the Executive Directors:
Mr. BROCHES(Chairman) then requested a show of hands on paragraph (1)
as proposed in Document SID/LC/56. Twenty nine delegations were in favor
and none opposed.
Mr. BROCHES(Chairman) then suggested to examine Document SID/LC/575
which concerned the addition of a third paragraph. to Article 52 dealing with
cases where the Tribunal might have omitted to decide a question of where
the award might contain errors. He added that if the substance was agreeable
to the Committee, the provision would be re-examined more closely after the
Conference.
Mr.QUILL(New Zealand) suggested to replace the word "consultation"
by the word "notice", since consultation might not always be necessary.
Mr. LOKUR (India) thought that this provision would rather belong to
Title V, the title of which might become "Interpretation, Correction,
Revision and Annulment of the Award". He agreed, however, that this might
be left to the Drafting Sub-Committee:

Mr. BRINAS(Philippines) considered the period of 30 days as too
short in view of possible delays due to the transmission of both the award
and the request in question.
Mr.BIOCHES(Chairman) proposed a period of 45 days, which was
accepted by the Committee by a majority of 21 to 1. The Committee then
approved the provision as amended.

Hr. HETH(Israel) inquired whether the procedure provided for in this
new provision would affect the periods sat forth in Article and 55, in
other words, whether the periods would run from the moment a supplemental
4See

Doc. 124
114; cf., for an earlier discussion of Article 52, Summary Proceedings of the Legal Committee Meeting, December 8, Doc. 86
For its report see Doc. 104

5 Doc.
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-4award is rendered pursuant to Article 52!3). In his opinjon„ this would be
desirable since the Tribunal might take time in deciding questions which
it had omitted to decide in its award.
Mr. van SAP, ,d (Netherlands) agreed.
Mr. BROCHES (Chairman) ascertained that no delegation objected to
this consequence that when an additional decision is taken, the periods
of time would be counted not from the time the original award was rendered,
but from the time the supplemental award was rendered.
Mr. GOUREVITCH (United States) inquired whether as a consequence the
period for requesting a revision of the award would generally be extended from
the time of the supplemental award or whether the extensicn would occur only in
cases where the supplemental award decides questions which had not been decided
in the original award.
Mr. BROCHES (Chairman) replying said that since the two cases could
probably not be distinguished in advance, it would be preferable that the
extension apply generally.
Hr. MIRAN (Germany) assumed that the other party would be allowed
to make observations after having received the "notice" referred to in this
provision.
Articles 56, 57 and 58
Mr. BROCHES (Chairman) said that it would be easier for the purposes
of discussion to examine first the new draft of Article 57 submitted by
the Secretariat in Document SID/LC/55W, under the assumption that the substance of Article 56 would be satisfactory. He explained that the purpose
of paragraph (1) vas to state the principle of recognition and enforcement,
and stating that cnforcement would be in accordance with the rules of
procedure in force in the territory where enforcement is sought, but leaving
the further specifications thereof to the following paragraphs. Paragraph
(2) on the other hand, dealt with the mechanics available for seeking recognition and enforcement, and imposed an obligation on the Contracting States
to inform the Centre of the places where the parties should address themselves.
* "Article 57
(1)Each Contracting State shall recongize an award rendered pursuant to
this Convention as well as any decision interpreting, revising or annulling
such award, as final and binding on the parties and shall enforce them in
accordance with the rules of procedure in force in its territory, under the
conditions set forth in this Article.
(2)To obtain recognition and enforcement of an award or decision, the
party applying for such recognition and enforcement shall furnish to the
competent authority designated for this purpose by the Contracting State in
whose territory the award is relied upon the duly authenticated original of
the award or decision or a duly certified copy thereof. Each Contracting
State shall notify the Centre of the designation of the competent authority
in its territory and of any subsequent change in such designation.

7 Cf.

Report Working Group VI on Article 57, Doc. 115, and Docs. 116 through 118
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(3) Recognition and enforcement of an award shall be refused at the request
of the party against whom it was rendered:
(a) if the award has been annulled pursuant to Article 55; or
(b) if enforcement of the award has been stayed under Articles
5I or 55, but only for the duration of such stay.

53,

(4) If an application for interpretation, revision or annulment of the
award pursuant to Title 5 of this Chapter is pending before the Centre recognition and enforcement of an award may be refused at the request of the party
against whom it was rendered until the tribunal or committee competent to
decide on such an application shall have determined whether enforcement of
the award shall be stayed.
(5) Recognition and enforcement of an arbitral award [in a Contracting
State other than the State party to the proceedings and the State whose national
was a party to the proceedings] may also be refused if the competent authority
of the State in which recognition and enforcement are sought finds that such
recognition or enforcement would be contrary to the public policy of that Stater

Mr. BERTRAM(Germany) said that paragraph (2) should refer to "competent authority or authorities" since several courts or authorities might
be competent and might be designated in a general way by the Contracting
States.
Mr. BROCHES(Chairman) answering said that paragraph (2) was patterned
in part after the New York Convention of 1958'which used the expression "the
competent authority" although it was understood that the expression might
include more than one court or authority.
Mr. GOUREVITCH(United States) suggested that the .following words
be added either as a separate paragraph or at the end of paragraph (2):
"Where the rules of procedure referred to in paragraph (1) do not provide
for direct execution by an enforcing court or other competent authority
of foreign arbitral awards, the parties seeking enforcement shall be entitled
to bring an action upon the award." This language was intended to make it
clear that although in certain countries such as the United States there
would be no direct or automatic execution of an arbitral award, a party would
be able to enforce the award in a court proceeding. He agreed that the
substance of this addition was implied in the draft of Article 57 in Doc.
SID/LC/55 but would prefer to have it mentioned expressly. This provision
would also be useful to the authorities who would later on be entrusted with
enforcement of awards. For the record, he said that in the United States,
it is contemplated that United States Federal District Courts would be the
enforcing courts and that such courts would be designated to the Centre for
this purpose.
Mr. BROCHES(Chairman) suggested to delete the word "foreign" since
in his opinion there was no difference between foreign and domestic arbitral awards. He added that Mr. GOUREVITCHts prepoea1 seemed to refer to
the technique called in the UnitedltaTel "to reduce an award to judgment",
rich concept uas unknown in several other legal systems. For example,
several countries followed the technique of the "exequatur" which is unknown in the United States. Since the new version of Article 57 made it
quite clear that the technical steps to be taken would be dealt with by
the rules of procedure of each country concerned, he did not consider the
proposed addition as necessary.
s New York Convention on Recognition and Enforcement of Foreign Arbitral Awards of 1958
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- 6 Nr. GOUREVITCH(United States) agreed that the word "foreign" could
be deleted, but repeated that the advantage of his proposal would be to
make it quite clear that enforcement would not necessarily be automatic;
Mr. BROCHES (Chairman) replied that while the previous draft seemed
to provide for automatic enforcement, this idea had been removed from the
new version proposed by the Secretariat. He added that the addition proposed by Mrc GOUREVITCH might create confusion in countries which do not
follow similar tenniques.
Mr. GOIIZAT.R7(Spain) noted that paragraph (2) stated that the parties
could present the original of the award. He thought that the original of
the award would be kept in the Centre and that the parties would not be able
to have it available except in certified copies.
Mr. BROOMS (Chairman) agreed that it yould be more.apprepriate to
refer in this Convention only to duly certified copies. The language in
the text was similar to the language of the 1958 New York Convention, which
applied to a different range of arbitral awards.
Mr. UELLNERS(Sweden) thought that the amendment proposed by the
United States aelegation referred to paragraph (1) and was covered by it.
It was an explanation of what was meant by "rules of procedure" in the United
States. He suggested that this be incorporated in the comments to be prepared by the Secretariat, where specific examples could be given.

Mrs. VILLGRATTNER(Austria) stated that there was some difficulty
in paragraph (1), which referred to enforcement "in accordance with the rules
of procedure in force in its territory, under the conditions set forth in
this Article". She thought that in every case the rules of procedure of
the territory should govern.
Mr. BROCHES (Chairman) thought that the words "under the conditions
set forTEM=rArticle" could be clarified by reversing the wording and
stating "... shall enforce them under the conditions set forth in this
Article, in accordance with the rules of procedure..."

Mr. BIGAY(Central African Republic) referred to paragraph (1) and
stated that it would be surprising that a Contracting State could recognize
as final any award, since the award only becones final when all recourses
have been exhausted.
Mr. BROCHES (Chairman) stated that the New York Convention used the
term "binding" in the English text. The word "final" was not used in any
of the authentic texts of that Convention.

Mr. BIGAY(Central Africen Republic) thought that to recognize the
binding nature of the award was to recognize it as such, but to recognize
it as final was to infer that all recourses had been exhausted.
Mrs. VILLGRATTNER(Austria) suggested that the words "on the parties"
be deleted, because tsud parties could also be involved in the enforcement.
Mr. BROCHEC(Chairman) stated that to co.abine these two suggestions
instead of saying "recognized SOO as final and binding on the parties" it
could be said "recognized .6. as binding"
.

Mr. EERTRAM(German ►) suggested that the words "in force" be deleted
since they could originate some ambiguity. They were not used in the Yew
York Convention.
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Mr. O'DONOVAN(Australia) suggested that the word "the" before the
words "rules of procedure" be deleted because enforcement might be sought
in a federal state through state courts, and the rules of procedure of
state courts differed amongst themselves.
Mr. BROCHES(Chairman) stated that to take care of that case it would
be necessary to state "in accordance with the applicable rules of procedure".
He then requested comments on paragraph (3).
Mr. BIWA'(Central African Republic) thought that sub-paragraph (b)
was rather vague because Articles 53, 54 and 55 referred thereto contained
a number of provisions, and it was not clear whether reference VAS made to
an order to stay enforcement or to a request for interpretation or reAsion.
It was not clear whether there was a time limit for the award to become
binding. He inquired whether there should be a reference to Article 52 in
which a correction had been requested.
Mr.BROCHES(Chairman) thought that the reference to Articles 53,
and
33 in sub-paragraph (b) was clear because these provisions gave the
h
Tribunal the power to stay enforcement of an award, and in this sub-paragraph
(b) it was contemplated that if such a stay was granted that would be a
basis to refuse recogniton and enforcement The submission itself of a
request for interpretation, revision or annulment did not stay enforcement
under the provisions of the Convention, and therefore it should not stay
the proceedings before local courts under paragraph (3). Concerning Article
52, he thought that it may be necessary to introduce there the notion of
suspension as well. Whether the introduction of a request for any of these
proceedings should be a ground for refusal under paragraph (3) was a question
of substance on which the Committee had to express itself.

Mrs. VILLOATTNER(Austria) thought that delivery of a certified copy
of the award should not be enough for its recognition. There should at least
be proof that the award was in conformity with the Convention, and that -there
was consent of the parties.
Mr. BROCHES(Chairman) stated that this was a substantive point
because it was a suggestion that after review by the Tribunal itself, after
all the procedures provided under Convention, a national court should review
once again the jurisdiction of the Tribunal which rendered the award. He
thought that this would delay proceedings and would be inconsistent with
the procedures devised under the Convention.
Mrs. VILLGRATTNER(Austria) stated that her observations referred to
cases Where the enforcement was sought in third States, and corresponded to
procedures established by bilateral treaties concerning recognition and
enforcement of national judgments. It would be necessary to submit only
the original written agreement of the parties whereby they gave their consent to submit their disputes to the Centre. This would be in agreeinent
with the proposal of Mr. MANTZOULINOS in his redraft of Article 57.
Mr. BROCHES (Chairman) suggested to defer discussion on this point
until tErtrommiTiee examines the question of what difference in treatment,
if any, should be made between States immediately concerned and third States.
He then moved to paragraph (L) and thought that this provision covered
part of the point made by Fir. BIDAY.

Mr. BIDAY(Central African Republic) agreed but thought that paragraph 041-should be amended to the effect that if a revest for interpretation,
revision or annulment of the award is pending or if the period allowed for
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the presentation of such requests has not elapsed yet, the national court
should have the power to refuse recognition and enforcement without the
necessity for a party to submit a request to that effect.

Mr. OCUZALEZ(Spain) said that he 'hould prefer the substance of this
provision to be included under Title V. He also expressed some concern with
respect to the words "may be refused".
powers

Mr. BROCHES (Chairman) wondered how a court could be given discretionary
given directives as to how to exercise such powers.

wifEbriThang

Mr. TELTa;RS (Sweden) pointed out that such discretionary powers were
New York Convention.

provicga.r6Faiith7

Mr. BROOMS(Chairman) agreed but thought that the cases referred to
under (a) and (b) of Article 57(3) should be mandatory. He then proposed to
examine paragraph (5).
Mr. BURROWS(United Kingdom) proposed to add at the end of paragraph (5)
the words "or its laws relating to the enforcement of arbitral awards", since
the new draft seemed to be more restrictive in so far as it referred to public
policy only. The original version contained in Article 57 of the Draft Convention was more satisfactory since it stated thata:.rards would be treated in
the same way as judgments of the courts of the countries concerned. By way
of illustration, he mentioned the case of fraud which would not be covered
under public policy. He also said that public policy was not the only ground
provided for in the New York Convention.
Mr. BROCHES(Chairman) said that the original version of Article '57 went
further than the new draft, since treating awards in the same way as judgments
of original courts implied that exceptional grounds only could be invoked to
prevent recognition and enforcement. He added that awards should not be submitted to a second examination and in this connection he pointed out that there
was a kind of parallelism between the desirability to prevent double consent
and double examination of the dispute.
Mr. GHACHEM(Tunisia) thought that if the words presently in brackets
were retained, the remainder of the provision would create an undesirable
inequality between the State party to the dispute and the national of another
Contracting State, in so far as awards rendered against a national could be
examined again in the State where enforcement would be sought.
Mr. GULRINO (Italy) thought that one should take into account the
requireE;47=eich national legislation. He mentioned that in Italy,
enforcement legislation was more restrictive than in other countries. He
thought that one should either afford to the Centre's awards the same
treatment as that given to national awards or else refer to Article 5 of
the New York Convention. He also suggested that in view of the importance
of this provision, a roll call be made.

Mr. BROCHES(Chairman) said that if certain countries had constitutional problems in permitting their Govern'; nt to go to arbitration,
conversely, other countries night have difficulties with respect to the
enforcement of awards. In his opinion, the essential problem was to provide
for a balance between the position of the parties. He thought that if
enforcement of awards was to be governed by rules similar to those set north
in the New York Convention, one should then eliminate the provisions for
annulment under the Convention since otherwise a double set of appeals might
be created.
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Mr. LARA(Costa Rica) said that the application of the concept of public
policy should be restrictive and he suggested to delete the words presently
in brackets. Turning to Article 56, he sugcested to amend the first sentence
to make it clear that the award would be final and without appeal, notwithstanding the right of the parties to submit requests for revision, interpretation and annulment and except if the enforcement has been stayed.
Mr. TSAI (China) said that the words presently in brackets had been
suggesea7173Fder to take into account the fact that third States would not
have been party to the dispute. On the other hand, he objected to States
a national of which was a party to the dispute, being permitted GO re-examine
the award in the light of public policy, since this would subject the auard
to a double review and would also create an inequality between the State party
to the dispute and the national of another State. In his opinion, there should
be no escape clause to enforcement and he therefore proposed the deletion of
paragraph (5).

Mr. BURROWS(United Kingdom) suggested to add at the end of paragraph
the words "or all its laws relating to the enforcement of the judgments
of its own- courts".

(5),

Mr.GOUREVITCH(United States) said that this language would require a
further amendment to take into account the situation of countries such as the
United States where there is a dual system of courts. In other words, it should
be made clear that, in such cases, the awards would be subject to the laws
relating to the enforcement in federal courts of the judgments of State courts.
Mr. BIZOCHES (Chairman) thought that both parties to a dispute should
have the same r4fits and asked whether the Committee agreed that as a
principle, any limits on enforcement set forth in Article 57 should
necessarily apply to both parties.

Mr. GOUREVITCH(United States) wondered how a Contracting State would
be able to review an award oh the ground of fraud in cases where there would
be no review by a court.
Mr. BURROWS(United Kingdom) mentioned that, taking the case of fraud
as an example, the parties would not be on the same footing since a State
He therefore thought it necessary
could always invoke sovereign immunity.
that an escape clause be provided for the investor. In his opinion, this
should essentially apply to cases where enforcement is sought in States other
than the State where the investment was made.
Mr. BERTRAM (Germany) referred to the case of a losing State in the
territ0711711WCE execution was sought. In the law of civil procedure of
many States there were already special provisions which dealt with cases of
enforcement of judgments or awards against the State. It seemed to him that
in all cases of enforcement the State should be allowed the possibility of
examining the award in the light of its public policy.

Ur. FROCKS (Chairman) thought it was postible to solve the problems
that had been7iiged. If a final judgement against a sovereign State could not
be executed, then an award could not be executed either; and in the same way,
if a final judgment was open to some extraordinary remedy in the case of fraud
or similar occurrence, that would be true for the award as well. Concerning
paragraph (3), the first sentence could be clarified and the second sentence
could be taken out.
Mrs. VILLGRATTNER (Austria) inquired whetter there would be inserted
some rules for refusal of the State where execution is sought.
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•r. BROCHES(Chairman) thought that the rules of exclusion in paragraphs (3) and (Li) could be made a qualification of what was meant by award
in paragraph (1).
Mrs. VILLGRATTNER(Austria) noted the importance of the provision in
paragraph (3) permitting a State where execution was sought to refuse
recognition and enforcement when the award was against its public policy.
Mr. BROCHES(Chairman) felt that the question of ordreublic
p
and
public policy really affected fields outside investments, generally questions
of status connected with marriage, divorce and adoption.
Mr. TSAI (China) inquired whether it would be possible to provide for
differsntjThatment with respect to the home State and the host State.

Mr. BROCHES(Chairman) was not in favor of this suggestion because
it would introduce a further complication. There were so many possible
situations that the text to be adopted should be applicable without distinction of the position of the country.
Mr. TSAI (China) inquired whether the words "public policy" meant
public order and good morals.

Mr. BROCHES(Chairman) agreed, and stated that they referred to the
enforcement of the award and not to the decision contained in the award.
Mr. TSAI then inquired whether they would include foreign exchange considerations. Hr. BROCHES answered that in his view they would not be included.
Mr. BERTRAM(Germany) thought that the equalization of the award with
a final judgment of a court would create great difficulties.
Mr. O'DONOVAN (Australia) thought that the solution proposed by the
Chairman, saTect to maintaining the reservations in paragraphs (3) and (b),
would be acceptable to him. He suggested that instead of referring to a final
judgment of the courts of the State, reference should be made to a final judgment of a "superior court" in that State.

Mr. BROCHES(Chairman) thought that perhaps the exceptions concerning
annulment and revisionof proceedings and suspension or stay of enforcement could
be inserted in Article 56 rather than in Article 57. Article 56 woilld then
establish exactly what was intended, which was that Contracting States and
investors would be on the same footing, that a Contracting State would not
become obligated in those cases to carry out the award pending the decision,
nor would an investor.
Mr. GOUREVITCH (United States) stated that they had serious difficulty
with the phrase urrinal judgment of the courts of that State" I. He would praSer
that the phrase be deleted but if it were to remain in the text, they
would need a provision along the lines of the amendment suggested in Document
SIDAC/4/41

Mr. BURRG.S(United Kingdom) thought that the suggestions of the Chairman were acceptable. He had some doubts, however, about introducing the
reference to public policy, and felt that if it was introduced, it should be
in a way that it was not the only manner in which the award could be
challenged. He mentioned the case of fraud as an example.
Mr. BROCHES(Chairman) pointed out that in rules of civil procedure
it was not necessary to mention fraud because even a final judgment could
9Doc.
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be attacked on the ground of fraud, whereas a final judgment could not be
attacked on the ground of public policy.

Mr. LARA(Costa Rica) suggested that when the tribunal hears that
one of the parties is acting uith fraud, uith intention to frustrate the
avard, the tribunal could use the powers given by Article 50 to adopt
some provisional measures.
Mr. GUARINO(Italy) stated that paragraph (1) referred to the
applicaUF rules of procedure, and inquired whether the State could refuse
to recognize the arbitral award only in the case that it would be Contrary
to the public policy of that State. He thought that this should be stated
expressly because if the text was not changed, it would be interpreted as
meaning that any rule applicable to final awards could be•used and not only
the rule referring to public policy.

Mr. GOITREVITCH(United States) stated that it had been said that the
United States had suggested in the Working Group that public policy should
be available as a defense to enforcement. He wanted the record to show
that this had not been suggested by the United States.
The meetingadjournedat 6:00p.m.

SID/LC/57 (December 10, 1964)

LEGAL COMMITTEE ON
SETTLEMENT OF INVESTMENT DISPUTES
DraftofadditionalarahirAr dcle2rei
aredbtheSecretariat
Article 52
(1) . . .
(2) • • •
(3) The Tribunal, upon the request of a party made within 30 days after
the date on which the award was rendered, may, after consultation with
the other party, decide any question which it had omitted to decide in
the award and shall rectify any clerical, arithmetical or similar error
in the award. Its decision shall become part of the award and shall be
notified to the parties in the same manner.
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SID/LC/50 (December 8, 1964)

LEGAL COMMITTEE ON
SETTLEMENT OF INVESTMENT DISPUTES
WORKING GROUP VI

Chairman: Mr. Vidar Hellners (Sweden)

Report on Article

57

1. At the request of the Legal Committee, a Working Group consisting
of Mr. Vidar Hellners (Sweden) (Chairman), Messrs. Agoro (Nigeria),
Andre (Belgium), Bertram (Germany), Funes (El Salvador), Gourevitch
(United States), Mantzoulinos (Greece), O'Donovan (Australia), Ong
(Malaysia) and Tsai (China) considered the provisions of Article 57
on recognition and enforcement of awards.

Enforcement in third States
2. Substantial opinion was expressed in the working group, both
for and against the rule in Article 57(1) requiring enforcement of
an award in a State which was neither a party to the dispute nor
one whose national was a party to the dispute. In support of the rule
it was pointed out that it was intended to redress an imbalance in the
relative positions of the State party to the dispute (which was bound
directly under the Convention to comply with an award), and that of
the investor. The rule would enable the State party to the dispute
to follow the assets of the investor in whatever Contracting State
they were located; although the investor would also have this right,
the assets of the State party to the dispute would usually be protected by the rule of State immunity.
3. Against the requirement of enforcement in third States it was
urged that such a provision would, instead of redressing an imbalance
in the relationship between a State and an investor, place the State
party to the dispute in an unduly privileged position. In the opinion
of Mr. Funes (El Salvador) the rule would be inconsistent with the
essential consensual basis of the machinery made available by the
Centre.

4.

Mr. Tsai (China) proposed that for the purposes of enforcement in

a third State, the award should have the status not of a final judgment
of a local court, but merely of a foreign judgment. Mr. Ong (Malaysia)
proposed that execution against the assets of the State party to the
dispute located in a third State ought to be permitted where the former
had expressly consented to such execution, thereby in effect waiving
its immunity.
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- 2 System of "automatic" enforceability of awards.
5. The Working Group considered the need for qualifying the automatic
enforceability of awards and in that connection discussed the proposal
of Mr. Mantzoulinos (Greece) contained in document SID/LC/22: It was
noted that even in Article 57 enforceability was implicitly subject to
there being in existence a valid and authentic award, i.e. one which
had not been annulled by an ad hoc Committee under Article 55, or one
in respect of which execution had been refused by a competent authority
after review pursuant to Article 57(3).
6. Mr. Bertram (Germany) said that the mechanism for enforcement
prescribed in Article 57 was more appropriate to a treaty establishing
a supra-national authority.
7. It was pointed out that apart from "public policy", all the
exceptions enumerated in Mr. Mantzoulinos' draft might be brought
within one or other of the grounds for annulment of an award listed
in Article 55, and might thus be considered superfluous.
8. While no decision was taken regarding the exception of public
policy, Mr. Tsai (China) took the position that while that exception
might apply as regards execution of awards in third States, it ought
not to apply to execution either in the State party to the dispute or
in the State whose national was a party to the dispute.
9. Mr. Gourevitch (United States) pointed out that there was no
equivalent of a "Competent Authority" in the United States and that
creation of such an authority with quasi-judicial powers would not
be possible in his country as the function of a competent authority
under Article 57 could only be performed by a court. Other delegates
said that in their understanding the term "competent authority" both
as used in the Convention on the Recognition and Enforcement of
Foreign Arbitral Awards (New York, 1958) and in the draft under consideration could be interpreted as including courts.
10. Mr. Tsai said that he interpreted the reference to execution
"governed by the rules of civil procedure" of the State in which
execution was sought as covering situations in which objection by the
party against whom execution was sought might in some cases lead to

a judicial proceeding. Mr. Ong (Malaysia) suggested that this point
could be met if the first sentence of Article 57(3) was changed to
require the compliance with any constitutional requirement of the
State in which execution was sought; he was for deletion of the last
sentence of Article 57(3).
11. The working group discussed a proposal of Mr. Gourevitch
(SID/LC/44Y which would permit a Contracting State which was a
Federal State to provide that an award would be enforced only in
or through the Federal courts and would be so enforced as if it
were a final judgment of the courts of one of the constituent States.
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SID/LC/22 (November 30, 1964)

Legal Committee on the
Settlement of Investment Disputes

Amendment proposed by
Mr. D. MANTZCULINOS (Greece)
to replace the entire text of Article
57 of the Draft Convention with the
texts of the two articles worded in
accordance with the principles of the
New York Convention (1958).
Article 57
1. Each Contracting State shall recognize an arbitral award rendered pursuant
to this Convention as binding and shall enforce it in conformity with the
rules of procedure followed in its territory on the conditions hereinafter
set forth.
2. To obtain recognition and enforcement as contemplated in the preceding
paragraph, the party applying for them shall furnish to the competent
domestic authority simultaneously with the application:
a) the duly authenticated original award or a copy of that original
meeting the conditions required for its authenticity;
b) the original written convention of the parties, contemplated in
Article 26 paragraph (2) of this Convention, whereby the parties
shall have given their consent to submit to the Centre;

3. Each Contracting State shall notify the Secretary General of the domestic
authority competent to recognize the award and to issue the writ of
execution.

4. Execution of the award shall be governed by the rules of civil procedure
in force in the State in whose territories the execution is sought.

Article 57 (a)
1. Recognition and enforcement of the award shall be refused upon request of
the party against whom it is rendered only if that party furnishes to the
competent authority of the State in which recognition and enforcement are
sought proof that:
a) the parties to the convention contemplated in Article 26, paragraph
(2) of this Convention were incapacitated under the law applicable to
894

-2them, or that the said convention is invalid under the law to which
the parties have submitted it; or
the party against whom the award is rendered has not been duly notified
of the designation of the arbitrator or of the arbitration procedure,
or that it has been impossible for some other reason to present its
case; or
c) the award bears on a dispute not contemplated in the arbitration proceedings or not entering into the provisions of the arbitration clause
or that it contains decisions that are not within the scope of the
arbitration proceedings or of the arbitration clause; nevertheless,
if those provisions of the award that deal with questions submitted
for arbitration can be dissociated from those that deal with questions
not submitted for arbitration, the former may be recognized and
enforced; or
d) the constitution of the Arbitral Tribunal or the arbitration procedure
has not been in accordance with the Convention of the parties or, in the
absence of such a convention, has not been in accordance with the provisions of this Convention or of the regulations provided for in Article
6 hereof and adopted by the Administrative Council of the Centre.
e) the award has not yet become binding upon the parties or has been
annulled or stayed by application of the provisions of Articles 53,
51 and 55 of this Convention.
2. Recognition and enforcement of an arbitral award may also be refused if
the competent authority of the State in which recognition and enforcement
are sought ascertains that recognition or enforcement of the award would
be contrary to the public policy of the said State.
NOTE: Compare the text of Articles III-IV and V of the "Convention" on
recognition and enforcement of foreign arbitral decisions, New York
10 June 1958.

SID/LC/44 (December 4, 1964)

LEGAL COMMITTEE ON
SETTLEMENT OF INVESTMENT DISPUTES
Amendment submitted by Mr. Gourevitch (United States)
Article 57
Add at the end:
"(5) A Contracting State which is a Federal State may provide
that an award rendered pursuant to this Convention shall be
enforced only in or through the Federal courts and shall be
enforced in such Federal courts as if it were a final judgment
of the courts of one of the constituent States."
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SID/LC/59 (December 10, 1964)

LEGAL COMMITTEE ON
SETTLEMENT OF IN
DISPUTES
Proposed addition to Redraft of Article 57 Doc. SID/LC/55Y
submitted by Mr. Gourevitch (United States
(6) where the rules of procedure referred to in paragraph 1 do not

provide for direct execution by an enforcing court or other competent
authority of foreign arbitral awards, the party seeking enforcement shall
be entitled to bring an action upon the award.

I Contained in Doc. 113
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SID/LC/63 (December 11, 1964)

LEGAL COMMITTEE ON
SETTLEMENT OF INVESTMENT DISPUTES

Fifth Interim Report

CHAPTER. V - REPLACEMENT AND DISQUALIFICATION OF CONCILIATORS
AND ARBITRATORS
CHAPTER VI - COST OF PROCEEDINGS
CHAPTER VII - PLACE OF PROCEEDINGS

The Drafting Sub-Committee transmits herewith the English text
of Chapters V, VI and VII.
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-2 CHAPTER. V
REPLACEMENT AND DISQUALIFICATION OF CONCILIATORS AND ARBITRATORS
Article 59
(1)After a Commission or a Tribunal has been constituted and
proceedings have begun, its composition shall remain unchanged;
provided, however, that if a conciliator or an arbitrator should die,
become incapacitated, or resign, the resulting vacancy shall be filled
in accordance with the provisions of Section 2 of Chapter III or Section
2 of Chapter IV.
(2)If a conciliator or arbitrator appointed by a party shall
have resigned without the consent of the Commission or Tribunal of
which he was a member, the Chairman shall appoint a person from the
appropriate Panel to fill the resulting vacancy.
Article 60
A party may propose to a Commission or Tribunal the disqualification of a conciliator or an arbitrator on account of any fact indicating
a manifest lack of the qualifies required by Article 14(1). A party to
arbitration proceedings may, in addition, propose the disqualification of
an arbitrator on the ground that he was ineligible for appointment to
the Tribunal in accordance with the provisions of paragraph (1) of
Article 43.
Article 61
The decision on any proposed disqualification shall be taken
by the other members of the Commission or Tribunal as the case may be,
provided that where those members are equally divided, or in the case
of a proposed disqualification of a sole conciliator or arbitrator,
or of a majority of the conciliators or arbitrators, the Chairman
shall take that decision. If it is decided that the proposal is wellfounded, the conciliator or arbitrator to whom the decision relates
shall be replaced in accordance with the provisions of Section 2 of
Chapter III or Section 2 of Chapter IV.

CHAPTER VI
COST OF PROCEEDINGS
Article 62
The charges payable by the parties for the use of the facilities
of the Centre shall be determined by the Secretary-General in accordance with the rules and regulations adopted by the Administrative
Council.
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Article 63
(1)Each Commission and each Tribunal shall determine the fees
and expenses of its members within limits established from time to time
by the Administrative Council and after consultation with the SecretaryGeneral.
(2)Nothing in paragraph (1) of this Article shall preclude the
parties from agreeing in advance with the Commission or Tribunal concerned upon the fees and expenses of its members.
Article 61
(1)The charges for the use of the facilities of the Centre,
as well as the fees and expenses of members of a Commission shall be
borne equally by the parties. Each party shall bear any other expenses
it incurs in connection with the proceedings.
(2)
Except as the parties shall otherwise agree, a tribunal
shall assess the expenses incurred by the parties in connection with
the proceedings, and shall decide how and by whom these expenses, the
charges for the use of the facilities of the Centre, and the fees and
expenses of the members of the Tribunal shall be paid. Such decision
shall form part of the award.
CHAPTER VII
PLACE OF PROCEEDINGS
Article 65
Conciliation and arbitration proceedings shall be held at the
seat of the Centre except as hereinafter provided.
Article 66
Conciliation and arbitration proceedings may be held, if the
parties so agree,
(a)at the seat of the Permanent Court of Arbitration or of
any other appropriate international institution, whether private or
public, with which the Centre may enter into arrangements for that
prupose; or
(b)at any other place approved by the Commission or Tribunal
after consultation with the Secretary-General,
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SID/LC/SR/22 (January 11, 1965)
- Summary Proceedings of the Legal Committee Meeting, December 11, Morning'

The Legal Committee reconvened at 10:42 a.m.
Mr. BROCHES (Chairman) expressed the hope that the Committee could
examine theremaining provisions which are particularly of a legal nature
and on which the Executive Directors of the Bank would want advice. Among
those, he mentioned Articles 56, 57 and 58, amendments, reference to the
International Court of Justice and Article 25. He said that the preamble
and the final provisions raised policy questions but no technical legal
problems and would therefore be directly submitted to the Executive Directors. Thus, the Convention would have been nearly entirely reviewed by
the Committee and he added that the Drafting Sub-Committee had agreed to
review in the afternoon the provisions which would now be examined.
After the end of the Conference, the Secretariat would review the
drafts prepared by the Drafting Sub-Committee and compare them with the
summary records in order to ascertain that all decisions have been taken
care of. He hoped that in about a week, a clean copy of the Convention
could be sent to the delegates, with indications concerning the parts
examined by both the Legal Committee and the Drafting Sub-Committee, those
examined by the Legal Committee only and for which the Secretariat would
have to assume the drafting task, and finally the parts which would not
have been examined by the Legal Committee and which would therefore remain
in their present version. In the meantime, the report to the Executive
Directors would be prepared and he presumed that a month would then probably
elapse until the Executive Directors would take up the matter.
Mr. GUIDO (Uruguay) expressed the wish to make a general statement
and explain the reasons why the Uruguayan Government was opposed to the
proposed Convention. He said that the reasons were of both a juridical
and a constitutional nature. On the one hand, the Uruguayan constitution
did not permit courts or tribunals other than the national courts to
examine internal acts of the States. Moreover, both the local and foreign
investors were treated with complete equality and the proposed Convention
was considered as giving greater rights to foreign investors. In addition,
arbitration was provided for especially for solving inter-state conflicts
but not conflicts between States and private persons. On the other hand,
he pointed out that in Uruguay, each investor was entitled to seek remedy
in the local courts and that there were several cases in which the State has
been the losing party.
Mr. BROCHES (Chairman) said that attendance at this Conference would
in no vigiTriiiElded as an acceptance by the governments concerned of
either the general principles of the Convention or of the detailed provisions. He then proposed. in view of the very short time left, to examine
the provisions of Articles 56 and 57 as redrafted by the Secretariat and
contained in Document S111161.061.*

* "Article 56
(1) The award shall be binding on the parties and shall not be subject
to any appeal or to any other remedy except those provided for in this
Convention. Each party shall abide by and comply with the award in
This summary record was sent to the members for clearance in provisional form and reflects their comments. The articles discussed, unless otherwise
indicated, refer to the Draft Convention of September 11, 1964, Doc. 43.
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- 2 accordance with its terms, except during any stay of enforcement under
the provisions of this Convention.
(2) For the purposes of this Section the term "award" shall include any
decision•interpreting, revising or annulling such award pursuant to
Articles 53, 54 or 55 respectively.
Article 57
(1) Each Contracting State shall recognize an award rendered pursuant to
this Convention as binding and enforce it within its territories as if it
were a final judgment of a court in that State. A Contracting State with
a federal constitution may enforce awards in or through its federal courts
and may provide that such courts shall treat the award as if it were a final
judgment of the courts of a constituent State.
(2) To obtain recognition and enforcement, the applicant shall furnish
to the competent domestic court or other authority which each Contracting
State shall designate for this purpose a duly certified copy of the award.
Each Contracting State shall notify the Secretary-General of the designation
of the domestic authority or authorities for this purpose and of any subsequent change in such designation.
(3) Execution of the award shall be governed by the laws concerning the
execution of judgments in force in the State in whose territories such
execution is sought.
(14) A Contracting State other than the State party to the proceedings and
the State whose national was a party to the proceedings may refuse
recognition and enforcement of an award if the domestic court or other
authority designated pursuant to paragraph (2) of this Article finds that
recognition or enforcement of that award would be contrary to the public
policy of that State."
Articles 56 and 57

Mr. BROCHES (Chairman) said that the main idea was that there should
be a complete parallelism between the obligation to comply with the award
and the possibility of seeking enforcement. In other words, as long as the
parties would not be under an obligation to comply with the award, there
should not be compulsory execution. In this connection, he suggested that
the Committee reconsider its earlier decision on the consequences of requests
for revision and annulment of the award, to the effect that such requests
operate as a stay, at least until such time as the Tribunal or ad hoc
Committee has decided the question. He thought, however, that TEis should
apply only to the annulment and revision procedures but not to the case
of interpretation. If a decision to this effect were taken, the situation
would be entirely clear since one would know in each case whether the parties
are under an obligation to comply with the award or not. With respect to
Article 57, he pointed out that a clause had been introduced in paragraph
(1) to take into account the particular problems arising in Federal States.
Paragraph (2) was substantially similar to the previous version except
that it now especially stated that authorities would include courts.
Paragraph (3) was in part insprired by the memorandum submitted by Mr. da
CUNHA'and was intended to remove the misunderstandings which the ugar-the term "rules of procedure" had previously created. Paragraph (4)
finally, which dealt with the exception of public policy, had been inspired
by the fact that awards should also be enforceable in third States, but
that several delegations felt that such third States should have an opportunity
2

See Doc. 85
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- 3 to refuse enforcement if such enforcement would violate their public policy.
On the other hand there seemed to be a fairly strong feeling that this right
should not be given to the State party to the dispute or to the national
State of the investor. He conceded that there did not seem to be unanimity
on the problems raised by paragraph (4) and that a decision would probably
have to be made by a vote, possibly a roll call.
Mr. OUMA (Uganda) expressed some concern with respect to Article 56
since the award would not be subject to appeal although the arbitrators
might not necessarily be lawyers.
Mr. BROCHES (Chairman) replying said that this type of provision was
inherent to arbitration and pointed out that the Convention provided not
only for revision of the award but also for annulment in case the arbitrators
would have gone beyond their powers.
Mr. QUILL (New Zealand) said that the new drafts of Articles 56
and 57 were satisfactory.
Mr. GONZATAZ (Spain) concurred.
Mr. GHACHEM (Tunisia) objected to paragraph (4) and developed the
argument he had presen+ed at the previous meeting. The general principle
of this Convention was that all Contracting States should recognize awards
rendered by arbitral tribunals. It would be undesirable that such awards
could be re-examined in third States, particularly in the light of public
policy which was a fairly elastic concept. He then gave as an illustration
a case in which a tribunal had seen itself compelled to refuse the enforcement of an award in view of the fact that the enforcement would have been
contrary to public policy. In this case, however, the court had provided
for compensation of the requesting party. He therefore thought that at
least a provision to that effect should be inserted in the Convention if
paragraph (4) were to be retained and in this connection referred to the
desirability of creating a multilateral insurance fund.
Mr. BRO,CHES (Chairman) replying said that the question of establishing
an insurance guarantee fund was presently under study in the OECD in Paris and
in the World Battik ani that concrete proposals might be drafted in a relatively
near future.
Mrs. VILLGRATTNER (Austria) suggested that as a drafting point, the
second sentence of 7rticle 56(1) be modified as follows: "Each party
shall abide by the award and comply with it ...". the following exception
being applicable only to compliance. With respect to Article 57(1)„ she
suggested that the terms "as if it were a final judgment of a court in
that State" be deleted since there were several possibilities for annuling
judgments even after they had been declared final. On the other handl she
considered Article 57(4) as necessary in view of the principle that foreign
awards should not be enforceable in third States without being examined
in the light of public policy. She pointed out, however, that in Austria,
the concept of public policy was very restrictive.
Mr. BROCHES (Chairman) replying, said that in his opinion, by making
an award the equivalent of a final judgment, one would have reached the
limits one could hope to reach. Any other language would probably raise
difficulties with respect to specific exceptions and he thought that one
should take the risk inherent in using a general expression.
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- 4 BERTRkM (Germany) asked whether paragraph (2) implied that national
courts would have the possibility of ascertaining whether review or annulment procedures were pending. With respect to paragraph (3), he pointed out
that the procedures set forth in Articles 53, 54 and 55 were supposed to
replace the corresponding national procedures, and thought it desirable to
insert the words "by analogy" in order to avoid possible misunderstandings.
Mr. BROCHES (Chairman) replying said that the first point was not
decided73371Tention and that it would be governed by the national
laws which would probably make inquiries possible. With respect to the
second question, he thought that any reasonable interpretation would be to
the effect that there should not be a double set of the same remedies.
If necessary, special provisions to that effect could be included in the
implementing national legislations.
Mr. BURROO (United Kingdom) stated that Article 56 and the first
three paragrainCif Article 57 were acceptable to him. Concerning paragraph
(4) of Article 57 he thought it should be deleted. It did not provide a
rule which would operate in the same way for all States in any given situation.
The concepts of ordre public and public policy mean different things in the
two languages, and even in different countries which speak the same language.
He felt that awards should be assimilated to the judgments of the courts
of the States in which enforcement is sought. On the question of staying
the enforcement he stated that if the award was assimilated to a judgment
of an English court, then the court would have power to enforce that award
even though some proceedings may be pending for its annulment.
He inquired whether
when annulment or revision
no longer be an obligation
or whether it was intended
to execute, but that there

the proposed provision intended to say that
proceedings have been instituted there shall
on States to execute within their teritories,
to say that not only shall there be no obligation
should not be execution.

Mr. BROCHES (Chairman) stated that the reason for his proposal was
that, unlike the situation in local courts, there was no quick way of cbtaining a temporary stay because in the cases of annulment and revision
it would be difficult if not impossible for an aggrieved party to see!: a
temporary stay within a short period of time. Therefore, if there was an
application of stay of enforcement, it should itself operate as a temporary
stay until the Tribunal has ruled on the point.
Mr. BURROWS (United Kingdom) inquired whether the Secretary-General
would notify7figiocal authority concerted of an application under the Convention to review or annul the award, and whether as from the date when
the authority acting under Article 57 receives that notice, it must itself
stay the execution. Mr. BROCIIES stated that that was his understanding.
Mr. O'DONOVAN (Australia) stated that the text in its present form
made no provision with respect to the examination of the authenticity of
the award as delivered to the court. He thought it would be desirable to
leave open to a party who alleges fraud in the documents produced purporting
to be the award to argue the case. He also suggested that the word "review"
be substituted for "remedy" in the second line of Article 56(1).
Mr. BROCHES (Chairman) stated that the first point could be solved
by stating "certfried by the Secretary-General", since he was given power
by another provision of the Convention to certify copies. The second point
would be looked into.
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- 5 Mr. da CUNHA (Brazil) and Mr. TSAI (China) stated that their delegations
gr
in agreement with the text of Articles 56 and 57 as redrafted
by the Secretariat.

Mr. NEDI(Ethiopia) stated that Articles 56 and 57 were acceptable
except for paragraph (4) of Article 57, which should be deleted. They did
not have an equivalent of "public policy" in their own language.
Mr. BIGAY(Central African Republic) wondered whether there was some
contradiction between provisions of paragraphs (3) and (4) of Article 57.
The possibility of a judgment being prejudicial to public policy seemed a
contradiction in itself. He suggested that paragraph (3) be deleted.
Mr. GOUREVITCH (United States) stated that Articles 56 and 57
were acceptable as redrafted by the Secretariat, and that they would have
no objection to the deletion of paragraph (4) of Article 57.

Mr, BERTKM(Germany) referred to the remarks by Mr. BILLY and
stated that the question of public policy affectedforeignjudgments and
foreign arbitral awards and not the judgments of national courts. He
suggested the deletion of the words "other than the State party to the
proceedings and the State whose national was a party to the proceedings"
in paragraph (4).
Mr. BROCHES(Chairman) stated that the delegates were speaking
against the background of their own particular system. He suggested that
the meeting should conciously accept something that was of necessity not
precise, which each country in good faith would seek to translate into
appropriate local law. Ho thought that it was necessary to leave some
freedom to the Contracting States to interpret in good faith the principal
concept laid down in the Convention.
Mr. RATSIRAHONANA(Malagasy Republic) Inquired whether it would be
possible for a State party to the dispute to raise the issue of public
policy to oppose the execution of an award.
Mr.BROCHES(Chairman) stated that if in a given sass the specific
enforcement was considered impossible provision could be made for an alternative, namely, an indemnity which would be the equivalent of what the
plaintiff would otherwise have been entitled to.

Mr. CHEVRIER(France) agreed with the proposed wording of Articles
56 and 57, but,thought that paragraph (4) in Article 57 was redundant since
it somewhat repeated paragraph (3).
Hr. HARTLEV (Denmark) stated that Articles 56 and 57 as redrafted
were acCFFEM177ind that they would have no objection to the deletion of
paragraph (4) in Article 57.

Mr. TSAI(China) proposed that if paragraph (4) of Article 57
should be deleted, an award should not be treated by a third State as a
final judgment of its own court but as the judgment of a foreign court.
Mr. GHACHEM(Tunisia) believed that paragraph (4) was superfluous
since paragraph (3) already provided for the same case.
Mr. BROCHES(Chairman) requested a show of hands of those who were
in favor of deleting paragraph (4), including those willing to accept the
deletion of paragraph (4). Twenty five delegations were in favor and 9
were opposed.
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In view of the fact that the agreement was to delete paragraph (4)
he requested a show of hands on the proposal by Mr. TSAIto limit the scope
of Article 57 only to the State party to the dispute and the State whose
national is a party to the dispute. In all other Contracting States the
award would be dealt with as a foreign judgment. Six delegations were in
favor of this proposal and 7 against.
This vote did not seem quite clear to Mr. BROCHES since Mr.TSAI's
proposal would introduce a distinction which76TETWINan furtier than
the distinction in paragraph (4), which was rejected. It would not impose
any obligation on a Contracting State not directly involved, except to the
extent of what its laws might provide with respect to foreign judgments.

Mr. TSAI(China) wished to clarify that he did not mean to say
that a third State would not enforce the award but that it would enforce
it as a foreign judgment and not as the judgment of its own courts. The
only reason was that the State itself is not directly involved.
Mr. BROCHES(Chairman) stated that Mr. TSAI'sproposal was made on
the assumption, which could be correct for China but might not be true
for all other countries, that a foreign judgment would normally be enforced.
There were countries where, in the absence of some international agreement,
it was necessary to bring suit to enforce a foreign judgment.
Mrs. VILLGRATTNER(Austria) thought that if the proposal of Mr. TSAI
was adopted it would necessitate another Article which would deal with the
enforcement of awards in States which are not involved directly.
Mr. BROCHES(Chairman) thought that Mr. TSAI'sproposal would result
in an extreme diversity of results.
Mr. GUARINO(Italy) suggested that concerning States involved in
the dispute the award should be regarded as the judgment of a national
court, but in the other States it should be regarded as a foreign arbitral
award.
Mr. HELLNERS(Sweden) thought that the first vote had already implied
acceptance of a certain position, which was not to make such distinction
between States.
Mr. BROCHES (Chairman) requested a vote on Mr. TSAI's proposal.
Eleven delegations were in favor and 16 were opposed.
Mrs. VILLGWITTNER (Austria) requested that a vote be taken on her
proposal that in the first paragraph of Article 57 there be stated "each
Contracting State shall recognize an award rendered pursuant to this Convention as binding and enforce it within tis territories pursuant to the
conditions set forth hereafter". A show of hands on this proposal indicated
that 5 delegations were in favor and 19 against.

Mr. BROCHES(Chairman) then requested a show of hands on Mr. GUARINO's
proposal to say "as if it were an arbitral award rendered in thirgEne".
Eight delegations were in favor and 15 opposed.
Mr, TSAI (China) proposed that the words "of a court in that State"
be deleted in the first sentence of paragraph (1) of Lrticle 57. Mr. BROCHES
requested a show of hands on this proposal, which indicated that tEere was
no support for it.
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Article 58
Mr. BROCHES (Chairman) then referred to Article 58. He explained that
it hadTIE-Inserted merely to make it clear that this Convention did not seek
to change the law of the Contracting States with respect to immunity, and in
that respect it was merely a clarification of the terms. In many countries a
final judgment against a foreign State and even against the local State could
not be enforced. Then the award should not be enforced either.

Mr. LARA(Costa Rica) suggested that the Article should also cover the
cases where there were laws which, although not related to immunities, might
limit the execution of the award against the State.
Mr. BROCHES(Chairman) thought that this was unnecessary because full
recognition had been given to the laws of the State in Article 57(3). Article
58 dealt with one specific problem on which certain delegations had expressed
concern.
Amendments (Articles 68 and 69)
As no further comments were made, Mr. BROCHESreferred to the question
of amendments, which had been dealt with in a Working Group headed by
Mrs. VILLGRATTNER.This Group had submitted a proposal which was clear and
seemed to meet the difficulties of a number of delegations. The existing
text had been objected to on the grounds, that it would be difficult to avoid
controversy about what was an important amendment and what was an unimportant
one, and that it would be preferable that all amendments be ratified by
each Contracting State.
The Working Groupts proposal, reflected in Document SID/LC/513, would
replace the three paragraphs of Article 69. He thought, however, that the
substance of the proviso in paragraph (3) should be retained. He then
requested a show of hands on the proposal by the Working Group. Twenty
seven delegations were in favor and none opposed. It was agreed that the
proviso in paragraph (3) should be converted into a new sentence starting
with the words "no amendments shall affect ...".

Mr. LARA (Costa Rica) stated that any amendments of substance would
have to be ratified by the legislative power of his country.
Mr. BROCHES(Chairman) stated that the text suggested by the Working
Group made it clear that there could be no amendment without the ratification
of each Contracting State.
Article 67
Mr. BROCHES(Chairman) referred to Article 67. This provision had the
effect of making the jurisdiction of the International Court of Justice
compulsory in disputes of the kind referred to therein unless the parties agree
to another mode of settlement. If such a dispute should arise then either
party could by simple application go to the International Court of Justice
and the Court would have jurisdiction. He wanted to stress that point to
ensure that all the delegates would realize what the effect of the provision
was.
Mrs. VILLGRATTNER (Austria) stated that she was in entire agreement
with this Artier:67=i confirmed the principles of international jurisdiction and of the equality of States.
See Doc. 121
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Mr. LOKUR (India) stated that he opposed this Article because he
was on:I'M-U-10 the compulsory jurisdiction of the International Court of
Justice.
Mr. AWOONER-RENNER (Sierra Leone) wished to know whether the submission to the jurisdiction of the International Court of Justice would
automatically result in a stay of proceedings where a claim was pending
against the State going to the International Court.

Nr BROCHES (Chairman) replying said that there -.:as an amendment
by the United States which referred to that point. This would be to the
effect that a State would not be able by way of appeal to the International
Court or in any other manner to frustrate proceedings. In his opinion,
however, such a specific amendment was unnecessary. The point was already
covered by Articles 28 and l4 implicitly. Article 67 would relate to
matters such as, for example, questions on privileges and immunities and
disputes on the question of compliance with awards where all the remedies
prescribed by the Convention had been exhausted but a Contracting State
had still failed to carry out the terms of the award.
Mr. LOKUR(India) said that it would be impossible to give the International Court jurisdiction in connection with the actual proceedings because
such a review would not be possible under the Statute of the International
Court itself.
Mrs. VILLGRATTNER(Austria) supported this conclusion basing herself on the provisions of the Convention which state that the Tribunal is
"the judge of its own competence" since the International Court would be
bound by this very provision.

Mr. BELLN(United States) said he would not request a vote on his
amendment to which he attached great importance provided the proceedings or
the comments attached to the Convention make it quite clear that there is a
general consensus of the delegates that Article 67 would in no case enable a
State, party to proceedings pursuant to the Convention, to frustrate those
proceedings by a referral of the matter to the International Court of Justice:
Mr. BROOCHES (Chairman) ascertaining the consensus of the meeting
be done as the entire meeting seemed to be in agreement
announce this
over this problem. He then requested a show of hands on the question of
whether the International Court should be given compulsory jurisdiction as
stated in the text or merely open the possibility of such jurisdiction in
cases of specific agreements, and then announced that only two of the
delegates present appeared to oppose, whereas 21 were for, the language of the
Article as it now stood. He said that countries which were absent would be
able to express their views on this matter when the final text was considered
by the Executive Directors.

Preamble and Final Provisions

Mr. MUCUS(Chairman) said that there were two areas of the Convention
that the meeting had not yet dealt with. They were the Preamble and the last
Chapter, respectively. They had one thing in common - they were largely
lacking in specific juridical complexity and were more of a nature of matters
to be decided by the Executive Directors in the light of governmental instructions.
4See

Doc. 122
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Article 25
Mr. LOKUR (India) wished to recall that Article 25 had still to be
discussed and proposed a text, subsequently amended by the United States,
and adopted with no objections to read as follows: "Each Contracting
State shall take such legislative or other measures as may be necessary
for making the provisions of this Convention effective in its territories".
Mr. BROCHES (Chairman) then announced that this Article would be
inserted in the final provisions of the Convention.
Article 70
Mr. TSAI (China) referred to the written comments submitted by his
GovermiEME5ocument sIDAC/55 which suggested that the Convention not
be open to countries which are not members of the Bank.
Mr. SERB (Yugoslavia) suggested that the Convention be open to
"members of the Bank and all other sovereign states" which was the language
of the preliminary draft:
Mr. LOKUR (India) seconded the Yugoslav proposal.
Mr. BERTRAM (Germany) strongly supported the language in Article 70
and dthhe
saig=
ti.t
Yugoslav proposal was adopted the Convention would
become unacceptable to his Government.

Mr. RHIE(Koren) seconded the Chinese proposal.
Mr. BROCHES(Chairman) then summarized the various proposals and said
there was a fourth possibility, namely, member States of the Bank and such
other States as may be invited to join by the Administrative Council acting
through an adequate majority.
Mr. BELIN(United States) wished to associate himself with the remarks
of Mr. BERTRAM.

Mrs. VILLMATTNER(Austria) said that with respect to the last
possibility mentioned by the Chairman an invitation by the Administrative
Council should require a unanimous vote.
Article 73

Mr. BROCHES (Chairman) then announced in reply to a comment from
the floor that these final Articles will be regarded as not having been
dealt with by the Committee, and that the discussion was merely in the vein
of an exchange of views. He then referred to Article 73 and said one had
to distinguish between Conventions which were intended to establish new
rules of behavior which generally required a ratification by a high number
of States before becoming effective, and Conventions of a procedural nature,
such as the one before the meeting, which have a very low number of ratifications required. The arguments in favor of this low number were meant
to enable anyone who wished to avail himself of the services provided by
the Convention to do so since the question of its general acceptability was
not a real issue in these cases. The Convention used the number of 12
because the expenses involved in setting up the Centre would not be justified
if only two or three States joined. He then explained that the discretion
given to the Executive Directors of the Bank in this Article were really
5See Doc. 45
4See Doc. 24
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a safeguard against making the Convention operational if the first 12
ratifying States did not include a certain balance between capital-importing
and capital-exporting countries.
Mr. AGORO (Nigeria) advocated that the figure of 12 be increased to
60 whiCE-WMITIssure a fair amount of capital-importing and capitalexporting representation.

Mr. BROCHES(Chairman) explained how slow States were in ratifying
Conventions and the reasons for always employing a small number of ratifications as a condition for the entry of any treaty into force. He did not
particularly insist on the number of 12sbut he strongly advocated a small
number so that the mechanism of the Centre could come into effect as soon
as there were a reasonable number of States representing the various interests
in the field who wished to avail themselves of this mechanism. In addition
he thought that if one increased the number substantially, the pressure on
those who did not join to climb on the bandwagon would be considerably greater.
Mr. AGORO(Nigeria) said that the question of deny could be dealt
with by setting a time limit for ratification. He accepted some of the
explanations of the Chairman, however, and would be willing to reduce the
required number of required ratifications to 30.
Mr. BROCHES (Chairman) said the thought of setting a time limits
after which those who have ratified even if they do not meet the inital
numerical ceiling could still make the Convention operative as between
themselves, could be considered.
Mr. LOICUR(India) was unhappy with the discretion given to the
Executive Directors or the Chairman's right of recommendation because it
violated the principle of the independence of the Centre. He would.also like
to raise the number to 25 or 30 ratifications.
Mr. TSAI (China) similarly requested that the number of 12 be increased and that a sufficient number of capital-importing, as well as
capital-exporting countries, ratify the Convention before it comes into
force. He also wished to record that hie Government desired this Convention to be discussed at a diplomatic meeting before inviting governments to join him.
Mr. AWOONER-RENNER(Sierra Leone) likewise proposed raising the
number to 25 or 30 together with a time limit on the lines mentioned by
the Chairman.
Mrs. VILLGRATTNEP(Austria) defended the number of 12.
Mr. BERTRAM (Germany) thought that the powers given to the Executive
Directors under the Article might cause some constitutional difficulties
and that the desired aim of balance this provision meant to achieve :eight be
obtained in a different manner.
Mr. LARA(Costa Rica) advocated that the number of 12 refer to
capital-importing countries only, and that the Executive Directors should
have no discretion in determining whether this group represented a sufficient balance between capital-importing and capital-exporting States.
Closure
Mr. BROCHES (Chairman) thanked the delegates and all those concerned
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with the work of the Committee for their full cooperation and for the fruitful
meeting.
Mr. LOKUR(India) replying in the name of the delegations expressedtheir gratitude to the Chairman and all concerned for All the courtesy and
assistance they had received and for the great patience shown by the Chair.

The meeting then closed at 2:00 p.m.

SID/LC/51 (December 8, 1964)

LEGAL COMMITTEE ON

SETTLEMENT OF INVESTMENT DISPUTES
WORKING GROUP VII
Chairman: Mrs. Christine Villgrattner (Austria)

Report on Chapter IX - Amendment

1. At the request of the Legal Committee, a Working Group consisting of Mrs. Christine Villgrattner (Austria) (Chairman), Messrs. Andre
(Belgium), Bertram (Germany), Dodoo (Ghana), Gourevitch (United States)
and Sand (Norway) considered the provisions of Chapter IX on amendment
of the Convention.
2. The Working Group discussed several mechanisms for amendment of
multilateral agreements. It was agreed that the procedure in Article 69,
which did not provide for approval at any stage by the legislatures of
States, would not be acceptable to the majority of Contracting States.
3. Mr. Andre (Belgium) favoured a procedure whereby amendments would
come into force only after ratification or acceptance by all Contracting States.
4. Mr. Gourevitch (United States) proposed a procedure whereby an
amendment would come into force only after it had been ratified or
accepted by a qualified majority of Contracting States, for example,
two-thirds. Under that procedure no State would be bound by an amendment unless it had itself ratified or accepted it. It was agreed that
this system, while it might commend itself to many States, could result
in the formation of two groups of States - one of which was bound by
the original provisions of the Convention, and the other by the Convention as amended. In this connection the Working Group considered a
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procedure whereby States not ratifying the amendment might be required
to withdraw from the Convention.
5. The Working Group decided unanimously that an amendment procedure
substantially along the lines of the following text would be most
suitable for the present Convention, and recommends its adoption:

Article 68
(Unchanged)

Article 69
If the Administrative Council shall so decide by
a majority of two-thirds of its members, the proposed
amendment shall be circulated to all Contracting States
for ratification or acceptance. Each amendment shall
come into force sixty days after dispatch by the Secretary-General of a notification to. Contracting States
that all Contracting States have ratified or accepted
the amendment.
6. The Working Group, having considered the possible need to mention
in Article 6 the requirement of a two-thirds majority for a decision to
circulate an amendment pursuant to Article 69, recommends against it.
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SID/LC/60 (December 10, 1964)

•

LEGAL COMMITTEE ON
SETTLEMENTOF INVESTMENT DISPUTES

Amendment to Article 67 submitted by Mr. Gourevitch (United States)
(New Matter Underscored)
Any dispute, other than a dispute with respect to which arbitration
or conciliation has been requested or is pandingREpuant to this OxmaIloal
arising between Contracting States concerning the interpretation or
application of this Convention which is not settled by negotiation shall
be referred to the International Court of Justice by the application of
[either] 212: party to such dispute, unless the States concerned agree to
another mode of settlement.
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Z-13 (December 11, 1964)

LEGAL COMMITTEE ON SETTLEMENT OF INVESTMENT DISPUTES

Revised Draft
of
CONVENTION ON THE SETTLEMENT OF INVESTMENT
DISPUTES BETWEEN STATES AND NATIONALS OF OTHER STATES

December 11, 1964

NOTE BY THE SECRETARIAT

The Legal Committee on Settlement of Investment Disputes at
its meeting from November 23 to December 11, 1964, discussed the
text of the Draft Convention on the Settlement of Investment
Disputes between States and Nationals of Other States (Document
Z-12, dated September 11, 1964)'. The Committee considered the
provisions of the Draft, modifying them where necessary. After
adoption of the substance of these provisions, the Committee
referred them to its Drafting Sub-Committee which settled the wording
of the English, French and Spanish texts.
The numbering of the articles has been changed to take account
of the deletion or merging of articles of the original text.
The Committee was unable in the time allotted to deal with
the Preamble, and to complete its work on Chapter X, Final Provisions.

PREAMBLE
The Contracting States
CONSIDERING the need for international cooperation for economic
1.
development, and the role of international investment therein;

1/ Not dealt with by the Legal Committee. The text is that of the
Preamble appearing on pp. 1-2 of Document Z-12:
Doc. 43
43

2 Doc.

911

- 2 2. BEARING IN MIND the possibility that from time to time disputes
may arise in connection with such investment between Contracting States
and nationals of other Contracting States and bearing in mind the
desirability that such disputes be settled in a spirit of mutual confidence, and with due respect for the principle of equal rights
of States in the exercise of their sovereignty;
3. RECOGNIZING that while such disputes would usually be subject to
national legal processes, international methods of settlement may be
appropriate in certain cases;
4. ATTACHING PARTICULAR IMPORTANCE to the availability of facilities
for international conciliation or arbitration to which Contracting
States and nationals of other Contracting States may submit such disputes if they so desire;
5. DESIRING to establish such facilities under the auspices of the
International Bank for Reconstruction and Development:
6. RECOGNIZING that mutual consent by the parties to submit such
disputes to conciliation or to arbitration through such facilities
constitutes an agreement to be observed in good faith which requires
in particular that due consideration be given to any recommendation
of conciliators, and that any arbitral award be complied with; and
7. DECLARING that no Contracting State shall by the mere fact of
its ratification or acceptance of this Convention be deemed to be
under any obligation to submit any particular dispute to conciliation
or arbitration in the absence of a specific undertaking to that effect,
HAVE AGREED as follows:
CHAPTER I
INTERNATIONAL CENTRE FOR THE SETTLEMENT OF INVESTMENT DISPUTES
Section 1
Establishment and Organisation
Article 1
(1)There is hereby established the International Centre for
the Settlement of Investment Disputes (hereinafter called the Centre).
(2)The purpose of the Centre shall be to provide facilities
for conciliation and arbitration of investment disputes between Contracting States and nationals of other Contracting States in accordance
with the provisions of this Convention.
Article 2
The seat of the Centre shall be at the principal office of
the International Bank for Reconstruction and Development (hereinafter
912

- 3called the Bank). The seat may be moved to another place by decision
of the Administrative Council adopted by a majority of two-thirds of
its members.
Article 3
The Centre shall have an Administrative Council and a Secretariat
and shall maintain a Panel of Conciliators and a Panel of Arbitrators.
Section 2
The Administrative Council
Article 4
(1) The Administrative Gouncilshall be composed of one
representative of each Contracting State. An alternate may act
as representative in case 01 his principal's absence from a meeting
or inability to act.
(2) In the absence of a contrary designation, each governor
or alternate g..dvernor of the Bank appointed by a Contracting State
shall be ex officio its representative and its alternate respectively.
Article 5
The President of the Bank shall be ex officio Chairman of the
Administrative Council (hereinafter called, the jhairman) but shall
have no vote. During his absence or inability to act and during any
vacancy in the office of President of the Bank, the person for the
time being acting as President shall act as Chairman of the Administrative Council.
Article 6
(1) Without prejudice to the ooJers and functions vested in it
by other pro,risions of this Convention, the Administrative Council
shall
(a)adopt the administrative and financial regulations of the
Centre;
(b)adopt the rules of procedure for the institution of conciliation and arbitration proceedings;
(c)adopt the rules of procedure for conciliation and arbitration
proceedings (hereinafter called the Conciliation Rules and
the Arbitration Rules);
(d)approve arrangements with the Bank for the use of the Bank's
administrative facilities and services;
(e)determine the conditions of service of the Secretary-General
and of any Deputy Secretary-General;
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- 4 (f) adopt the annual budget of the Centre;
(g) approve the annual report on the operation of the Centre.
The decisions referred to in sub-paragraphs (a), (b), (c) and
(f) above shall be adopted by a majority of two-thirds of the members
of the Administrative Council.
(2)The Administrative Council may appoint such committees as
it considers necessary.
(3)The Administrative Council shall also exercise such other
powers and perform such other Junctions as it shall determine to be
necessary for the implementation of the provisions of this Convention.
Article
(1) The Administrative Council shall hold an annual meeting
and such other meetings as may be determined by the Council, or convened by the Chairman, or convened by the Secretary-General at the
request of not less than one-tenth of the members oz the Council.
(2) Each member of the Administrative Council shall have one
vote and, except as otherwise herein provided, all matters before the
Council shall be decided by a majority ol the votes cast.
(3) A quorthe for any meetin,z of the Administrative Council
shall be a majority of its members.

(4) The Administrative Council may establish, by a two-thirds
majority of its members, a procedure whereby the Chairman may seek
a vote of the Coudcil without convening a meeting,of the Council. The
vote shall be considered valid only if the majority of the members of
the Council cast their votes within the time limit fixed by the said
procedure.
Article 8
Members of the Administrative Council and the Chairman shall
serve without remuneration from the Centre.

Section 3
The Secretariat
Article 9
The Secretariat shall consist of a Secretary-General, one or
more Deputy Secretaries-General and staff.
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Article 10
(1)The Secretary-General and any Deputy Secretary-General shall
be elected by the Administrative Council by a majority of two-thirds
of its members uJoa the no,aination of the Chairman. After consulting
the members e. the Administrative Council, the Chairman shall propose
one or more candidates for each such office.
(2)The offices of Secretary-General and Deputy SecretaryGeneral shall be incompatible with the exercise of any political
function. l\ieither the Secretary-General nor any Deputy SecretaryGene•al may held any other employment or engage in any other occupation
excedt with the ap9roval of the Administrative Council.
(3)During the Secretary-General's absence or inability to act,
and during any vacancy of the office of Secretary-General, the Deputy
Secretary-General shail act as Secretary-General. If there shall be
more than one Deputy Secretary-General, the Administrative Council
shall determine in advance the order in which they shall act as
Secretary-General.
Article 11
The Secretary-General shall be the legal representative and
the principal officer of the Centre and shall be responsible for its
administration, including the appointment of staff, in accordance
with the provisions of this Convention and the rules adopted by the
Administrative Council. He shall perform the function of registrar
and shall have the power to authenticate arbitral awards rendered
in accordance with the provisions of this Convention, and to certify
copies thereof.

Section

4

The Panels
Article 12
The Panel of Conciliators and the Panel of Arbitrators shall
each consist of qualified persons, designated as hereinafter provided,
who are willing to serve thereon.
Article 13
(1) Each Contracting State may designate to each Panel four
persons who may but need not be its nationals.
(2) The ChairMan may designate ten persons to each Panel.
The persons so designated to a Panel shall each have a different
nationality.

915

6
Article 1)4
(1)Persons designated to serve on the Panels shall be persons
of high moral character and recognized competence in the fields of law,
commerce, industry or finance, who may be relied upon to exercise
independent judgment. Competence in the field of law shall be of
particular importance in the case of persons on the Panel of Arbitrators.
(2) The Chairman, in designating persons to serve on the
Panels, shall in addition pay due regard to the importance of
assuring representation on the Panels of the principal legal systems
of the world and of the main forms of economic activity.
Article 15
(1)Panel members shall serve for renewable periods of six
years.
(2) In case of death or resignation of a member of a Panel,
the authority which designated the member shall have the right to
designate another person to serve for the remainder of that member's
term.
(3) Panel members shall continue in office until their
successors have been designated.
Article 16
(1) A person may serve on both Panels.
(2) If a person shall have been designated to serve on the
same Panel by more than one Contracting State, or by one or more
Contracting States and the Chairman, he shall be deemed to have been
designated by the authority ti hich first designated him or, if one such
authority is the State of which he is a national, by that State.
(3)All designations shall be notified to the Secretary-General
ano shall take effect from the date on which the notification is
received.

Section

5

Financing the Centre
Article 17
If expenditure of the Centre cannot be met out of charges for
the use of its facilities, or out of other receipts, the excess shall
be borne by Contracting States which are members e.L. the Bank in
proportion to their respective subscriptions to the capital stock of
the Bank, and by Contracting States which are not members of the
Bank in accordance pith rules adopted by the Administrative Council.
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- 7Section 6
Status, Immunities and Privileges
Article ld
The Centre shall have full international legal perdonality.
The legal capacity oi the Centre shall include the capacity
(a)to contract;
(b)to acquire and dispose of movable and immovable property;
(c)to institute legal proceedings.

Article 19
To enable the Centre to fulfil its functions, it shall enjoy in the
territories of each Contracting State the immunities and privileges set
forth in this Section.
Article 20
The Centre, its property and assets shall enjoy immunity from
all legal process, except when the Centre waives this immunity.
Article 21
The Chairman, the members of the Administrative Council, persons
acting as conciliators or arbitrators or members of a Committee
appointed in accordance with the provisions of paragraph (2) of
Article 520and the officers and employees of the Secretariat
(a)
shall enjoy immunity from legal process with respect to
acts performed by them in the exercise of their functions, except when
the Centre waives this immunity;
(b)
not being local nationals, shall enjoy the same immunities from
immigration restrictions, alien registration requirements and national
service obligations, the same facilities as regards exchange restrictions
and the same treatment in respect of travelling facilities as are
accorded by Contracting States to the representatives, officials and
employees of comparable rank of other Contracting States.
Article 22
The provisions of Article 21 shall apply to persons appearing
in proceedings in accordance with the provisions of this Convention as
parties, agents, counsel, advocates, witnesses or experts; provided,
however, that sub-paragraph (b) thereof shall apply only in connection
with their travel to and from, and their stay at, the place where the
proceedings are held.
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Article 23
(1)The archives of the Centre shall be inviolable, wherever
they may be.
(2)With regard to its official communications, the Centre
shall be accorded by each Contracting State treatment not less
favourable than that accorded to other international organisations.
Article 24
(1)The Centre, its assets, property and income, and its
operations and transactions authorised by this Convention shall be
exempt from all taxation and customs duties. The Centre shall also
be exempt from liability for the collection or payment of any
taxes or customs duties.
(2)Except in the case of local nationals, no tax shall be
levied on or in respect of expense allowances paid by the Centre
to the Chairman or members of the Administrative Council, or on or
in respect of salaries, expense allowances or other emoluments
paid by the Centre to officials or employees of the Secretariat.
(3)No tax shall be levied on or in respect of fees or
expense allowances received by persons acting as conciliators, or
arbitrators, or members of a Committee appointed in accordance with
paragraph (2) of Article 52, in proceedings pursuant to this Convention, if the sole jurisdictional basis for such tax is the location
of the Centre or the place where such proceedings are conducted or
the place where such Lees or allowances are paid.

CHAPTER II
JURISDICTION OF THE CENTRE
Article 25
(1)The jurisdiction of the Centre shall extend to any dispute
of a legal character, arising directly out of an investment, between a
Contracting State (or any constituent subdivision or agency of a Contracting State designated to the Centre by that State) and a national
of another Contracting State, which the parties to the dispute consent
in writing to submit to the Centre. When the parties have given their
consent, no party may withdraw its consent unilaterally.
(2)Consent by a constituent subdivision or agency of a Contracting State shall require the approval of that State unless that State
notifies the Centre that no such approval is required.
(3)Any Contracting State may, at the time of ratification or
acceptance of this Convention or at any time thereafter, notify the
Centre of the class or classes of disputes which it would or would not
consider submitting to the jurisdiction of the Centre. Such notification
shall not constitute the consent required by paragraph (1).
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Article 26
(1) Consent of the parties to arbitration pursuant to this
Convention shall, unless otherwise stated, be deemed consent to such
arbitration to the exclusion of any other remedy. A Contracting State
may require the exhaustion of local administrative or judicial remedies
as a condition of its consent to arbitration pursuant to this Convention.
(2). Notwithstanding the provisions of paragraph (1) of Article 25,
a Contracting State which has consented to submit to the Centre a dispute
with a national of another Contracting State may, at the time of such consent or at any time thereafter, consent to the substitution for such national, in proceedings in accordance with the provisions of this Convention,
of the State of which he is a national or of a public international
institution if such State or institution, having satisfied the claim of
such national under an investment insurance scheme, is subrogated to the
rights of such national; provided, however, that such consent maybe
withdrawn at any time before the State or institution shall have notified
to the other State in respect of such dispute its written undertaking
(a) to be bound by the provisions of this Convention in the same manner
as such national and (b) to waive recourse to any other remedy to which
it might otherwise be entitled.
Article 27
(1) No Contracting State shall give diplomatic protectionlor
bring an international claimfin respect of a dispute which one of its
nationals and another Contracting State shall have consented to submit
or shall have submitted to arbitration pursuant to this Convention,
unless such other Contracting State shall have failed to abide by and
comply with the award rendered in such dispute.
(2)Diplomatic protection, for the purposes of paragraph (1),
shall not include informal diplomatic exchanges for the sole purpose
of facilitating a settlement of the dispute.
Article 28
For the purpose of this Convention "national of another Contracting
State" means: (a) any natural person who had the nationality of a Contracting State other than the State party to the dispute on the date on
which the parties consented to submit such dispute to conciliation or
arbitration as well as on the date on which the request was registered
in accordance with the provisions of paragraph (3) of Article 29 or
paragraph (3) of Article 37, but does not include any person who on
either date also had the nationality of the Contracting State party to
the dispute; and (b) any juridical person which had the nationality of
a Contracting State other than the State party to the dispute on the
date on which the parties consented to submit such dispute to Conciliation
or Arbitration and any juridical person which had the nationality of the
Contracting State party to the dispute on that date and which, because
of foreign control, the parties have agreed should be treated as a
national of another Contracting State for the purposes of this Convention.
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CONCILIATION
Section 1
Request for Conciliation
Article 29
(1) Any Contracting State or any national of a Contracting State
wishing to institute conciliation proceedings shall address a request to
that effect in writing to the Secretary-General who shall send a copy
of the request to the other party.
(2) The request shall contain information concerning the issues
in dispute, the identity of the parties and their consent to conciliation
in accordance with the rules of procedure for the institution of conciliation and arbitration proceedings.
(3) The Secretary-General shall register the request unless he
finds that the dispute is manifestly outside the jurisdiction of the
Centre. He shall forthwith notify the parties of registration or
refusal to register.
Section 2
Constitution of the Conciliation Commission
Article 30
(1) The Conciliation Commission (hereinafter called the Commission)
shall be constituted as soon as possible after registration of a request
in accordance with the _provisions of Article 29.

(2) (a) The Commission shall consist of a sole conciliator or
any uneven number of conciliators appointed as the parties shall agree.
(b) Where the parties do not agree upon the number of conciliators and the method of their appointment, the Commission shall
consist of three conciliators, one conciliator appointed by each party
and the third, who shall be the president of the Commission, appointed
by agreement of the parties.
Article 3.1
the Commission shall not have
daysillfter notice of registration of
by the Secretary-General in accordance
graph (3) of Article 29, or such other

been constituted within 90
the request has been dispatched
with the provisions of paraperiod as the parties may agree,

2
./ Formerly "three months". Changed by the Secretariat to maintain
consistency.
920

the Chairman shall, at the request of either party, and, after consulting both parties as far as possible, appoint the conciliator or
conciliators not yet appointed.
Article 32
(1) Conciliators may be appointed from outside the Panel of
Conciliators, except in the case of appointments in accordance with the
provisions of Article 31.
(2) Conciliators appointed from outside the Panel of Conciliators
shall possess the qualifications stated in paragraph (1) of Article 14.
Section 3
Conciliation Proceedings
Article 33
(1) The Commission shall be the judge of its own competence.
(2) The Commission shall be constituted notwithstanding any
objection by a party to the dispute that that dispute is not one in
respect of which conciliation proceedings can be instituted pursuant
to this Convention, or is not within the scope of its consent to such
proceedings. Such objection shall be considered by the Commission
which shall determine whether to deal with it as a preliminary question
or to join it to the merits of the dispute.
Article 34
Any conciliation proceeding shall be conducted in accordance
with the provisions of this Section and, except as the parties otherwise agree, in accordance with the Conciliation Rules in effect on the
date on which the consent to conciliation was given. If any question
of procedure arises which is not covered by this Section or the Conciliation Rules or any rules agreed by the parties, the Commission shall
decide the question.
Article 35
(1) It shall be the duty of the Commission to clarify the issues
in dispute between the parties and to endeavour to bring about agreement
between them upon mutually acceptable terms. To that end, the Commission
may at any stage of the proceedings and from time to time recommend terms
of settlement to the parties. The parties shall cooperate in good faith
with the Commission in order to enable the Commission to carry out its
functions, and shall give their most serious consideration to its recommendations.

(2) If the parties reach agreement, the Commission shall draw
up a report noting the issues in dispute and recording that the parties
have reached agreement. If, at any stage of the proceedings, it appears
to the Commission that there is no likelihood of agreement between the
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parties, it shall close the proceedings and shall draw up a report
noting the submission of the dispute and recording the failure of the
parties to reach agreement. If one party fails to appear or participate
in the proceedings, the Commission shall close the proceedings and shall
draw up a report noting that party's failure to appear or participate.
Article 36
Except as the parties to the dispute shall otherwise agree,
neither party to a conciliation proceeding shall be entitled in any
other proceeding, whether before arbitrators or in a court of law or
otherwise, to invoke or rely on any views expressed or statements or
admissions or offers of settlement made by the other party in the conciliation proceedings, or the report or any recommendations made by the
Commission.
CHAPTER IV
ARBITRATION
Section 1
Request for Arbitration
Article 37
(1)Any Contracting State or any national of a Contracting State
wishing to institute arbitration proceedings shall address a request to
that effect in writing to the Secretary-General who shall send a copy
of the request to the other party.
(2) The request shall contain information concerning the issues
in dispute, the identity of the parties and their consent to arbitration
in accordance with the rules of procedure for the institution of conciliation and arbitration proceedings.
(3)The Secretary-General shall register the request unless he
finds that the dispute is manifestly outside the jurisdiction of the
Centre. He shall forthwith notify the parties of registration or refusal
to register.
Section 2
Constitution of the Tribunal
Article 38
(1)The Arbitral Tribunal (hereinafter called the Tribunal) shall
be constituted as soon as possible after registration of a request in
accordance with the provisions of Article 37.
(2)(a) The Tribunal shall consist of a sole arbitrator or any
uneven number of arbitrators appointed as the parties shall agree.
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-13 (b) Where the parties do not agree upon the number of
arbitrators and the method of their appointment, the Tribunal shall consist of three arbitrators, one arbitrator appointed by each party and
the third, who shall be the president of the Tribunal, appointed by agreement of the parties.
Article 39
If the Tribunal shall not have been constituted within 90 days/
after notice of registration of the request has been dispatched by the
Secretary-General in accordance with the provisions of paragraph (3) of
Article 37, or such other period as the parties may agree, the Chairman
shall, at the request of either party, and, after consulting both parties
as far as possible, appoint the arbitrator or arbitrators not yet appointed.
Arbitrators appointed pursuant to this Article shall not be nationals of
the Contracting State party to the disputp,or of the Contracting State
whose national is a party to the dispute.W'
Article 40
(1)The majority of the arbitrators shall be nationals of States
other than the Contracting State party to the dispute and the Contracting
State whose national is a party to the dispute; provided, however, that
the foregoing provisions of this paragraph shall not apply if the parties,
by agreement, appcint one or more nationals of the Contracting State
party to the dispute or of the Contracting State whose national is a
party to the dispute.
(2)Arbitrators may be appointed from outside the Panel of
Arbitrators, except in the case of appointments in accordance with the
provisions of Article 39.
(3)Arbitrators appointed from outside the Panel of Arbitrators
shall possess the qualifications stated in paragraph (1) of Article ]l.
Section 3
Powers and Functions of the Tribunal
Article 41
(1)The Tribunal shall be the judge of its own competence.
(2)The Tribunal shall be constituted notwithstanding any objection by a party to the dispute that that dispute is not one in respect of
which arbitration proceedings can be instituted in accordance with the
provisions of this Convention, or is not within the scope of its consent
to such proceedings. Such objection shall be considered by the Tribunal
which shall determine whether to deal with it as a preliminary question
or to join it to the merits of the dispute.
2/ Formerly "three months". Changed by the Secretariat to maintain
consistency.
4/ The last sentence of Article 39 was not included in the text approved
by the Drafting Sub-Committee:
3 Cf.

Doc. 78
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Article g.
_ (1) The Tribunal shall decide a dispute in accordance with such
rules of law as may be agreed by the parties. In the absence of such
agreement, the Tribunal shall apply the law of the Contracting State
party to the dispute (including its rules on the conflict of laws) and
such rules of international law as may be applicable.
(2) The Tribunal may not bring in a finding of non liquet on the
ground of silence or obscurity of the law.
(3) The provisions of paragraph (1) and (2) shall not prejudice
the power of the Tribunal to decide a dispute ex aequo et bono if the
parties so agree.
Article 143.
Except as the parties otherwise agree, the Tribunal may, if it
deems it necessary at any stage of the proceedings,
(a)call upon the parties to produce documents or other evidence,
and
(b)visit the scene connected with the dispute, and conduct such
inquiries there as it may deem appropriate.
Article 44
Any arbitration proceeding shall be conducted in accordance with
the provisions of this Section and, except as the parties otherwise
agree, in accordance with the Arbitration Rules in effect on the date
on which the consent to arbitration was given. If any question of
procedure arises which is not covered by this Section or the Arbitration
Rules or any rules agreed by the parties, the Tribunal shall decide the
question.
Article

45

(1)Failure of a party to appear or to present his case shall not be
deemed an admission of the otner partyls assertions.
(2) If a party fails to appear or to present his case at any
stage of the proceedings the other party may request the Tribunal to
deal with the questions submitted to it and to render an award. Before
rendering an award, the Tribunal shall notify, and grant a period of
grace to, the party failing to appear or to present its case, unless it
is satisfied that that party does not intend to do so.
Article 146
Except as the parties otherwise agree, the Tribunal shall, if
requested by a party, determine any incidental or additional claims or
counter-claims arising directly out of the subject-matter of the dispute
924

-15provided that they are within the jurisdiction of'the Centre and within
the scope of the consent of the parties.
Article 147
Except as the parties otherwise agree, the Tribunal may, if it
considers that the circumstances so require, recommend any provisional
measures which should be taken to preserve the respective rights of
either party.
Section

4

The Award
Article

ha

(1)The Tribunal shall decide questions by a majority of the
votes of all its members.
(2)The award of the Tribunal shall be in writing and shall be
signed by the members of the Tribunal who voted for it.
(3)The award shall deal with every question submitted to the
Tribunal, and shall state the reasons upon which it is based.
(4)Any member of the Tribunal may attach his individual opinion
to the award, whether he dissents from the majority or not, or a statement of his dissent.
Article 49
(1)The Secretary-General shall promptly dispatch certified copies
of the award to the parties. The award shall be deemed to have been
rendered on the date on which the certified copies were dispatched.
(2)The Tribunal, upon the request of a party made within 45 days
after the date on which the award was rendered, may, after notice to the
other party, decide any question which it had omitted to decide in the
award, in which case the periods of time provided for under paragraph(2)
of Article 51 and paragraph(2)ofArticle 52 shall run from the date on
which such decision is rendered, and shall rectify any clerical, arithmetical or similar error in the award. Its decision shall become part
of the award and shall be notified to the parties in the same manner as
the award.
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5

Interpretation, Revision and Annulment of the Award
Article 50
(1)If any dispute shall arise between the parties as to the
meaning or scope of an award, either party may request interpretation
of the award by an application in writing addressed to the SecretaryGeneral.
(2)The request shall, if possible, be submitted to the Tribunal
which rendered the award. If this shall not be possible, a new Tribunal
shall be constituted in accordance with the provisions of paragraph (2)
of Article 38 and Articles 39 and 40. The Tribunal may, if it considers
that the circumstances so require, stay enforcement of the award pending
its decision.
Article 51
(1)Either party may request revision of the award by an application in writing addressed to the Secretary-General on the ground of
discovery of some fact of such a nature as decisively to affect the
award, provided that when the award was rendered that fact was unknown
to the Tribunal and to the applicant and that the applicantts ignorance
of that fact was not due to negligence.
(2) The application shall be made within 90 days V after the
discovery of such fact and in any event within three years after the date
on which the award was rendered.
(3) The request shall, if possible, be submitted to the Tribunal
which rendered the award. If this shall not be possible, a new Tribunal
shall be constituted in accordance with the provisions of paragraph (2)
of Article 38 and Articles 39 and 40. The Tribunal may, if it considers
that the circumstances so require, stay the enforcement of the award
pending its decision.
Article 52
.

(1) Either party may request annulment of the award by an application in writing addressed to the Secretary-General on one or more of
the following grounds:
(a)that the Tribunal was not properly constituted;
(b)that the Tribunal has manifestly exceeded its powers;
(c)that there was corruption on the part of a member of the
Tribunal;

2/

Formerly "three months". Changed by the Secretariat to maintain
consistency.
926

- 17(d)that there has been a serious departure from a fundamental
rule of procedure; or
(e)that the award has failed to state the reasons on which it
is based.
(2)The application shall be made within 120 days after the
date on which the award was rendered except that when annulment is
requested on the ground of corruption such application shall be made
within 120 days after discovery of the corruption and in any event within
three years after the date on which the award was rendered.
(3)On receipt of the request the Chairman shall forthwith
appoint from the Panel of Arbitrators an ad hoc Committee of three persons.
None of the members of the Committee shall have been a member of the
Tribunal which rendered the award, shall be of the same nationality as
any such member, shall be a national of the State party to the dispute or
of the State whose national is a party to the dispute, shall have been
designated to the Panel of Arbitrators by either of those States, or
shall have acted as a conciliator in the same dispute. The Committee
shall have the authority to annul the award or any part thereof on any
of the grounds set forth in paragraph (1).
(Li) The provisions of Articles 41-45, 48, 49, 53 and 54, andof
Chapters VI and VIIV shall apply mutatis mutandis to proceedings before
the Committee.
(5)The Committee may, if it considers that the circumstances so
require, stay enforcement of the award pending its decision.
(6)If the award is annulled the dispute shall, at the request
of either party, be submitted to a new Tribunal constituted in accordance
with the provisions of paragraph (2) of Article 38 and Articles 39 and 40.
Section 6
Recognition and Enforcement of the Award
Article_a
(1)The award shall be binding on the parties and shall not be
subject to any appeal or to any other remedy except those provided for
in this Convention. Each party shall abide by and comply with the terms
of the award except during any stay of enforcement in accordance with
the provisions of this Convention.
(2)For the purposes of this Section, "award" shall include any
decision interpreting, revising or annulling such award pursuant to
Articles 50, 51 or 52.

6/ The words "and of Chapters VI and VII" were added by decision of the
Legal Committee.
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Article 54
(1)Each Contracting State shall recognize an award rendered
pursuant'to this Convention as binding and enforce it within its
territories as if it were a final judgment of a court in that State.
A Contracting State with a federal constitution may enforce such an
award in or through its federal courts and may'provide that such courts
shall treat the award as if it were a final judgment of the courts of
a constituent State.
(2)A party seeking recognition or enforcement in the territories
of a Contracting State shall furnish to a competent court or other
authority which such State shall have designated for this purpose a copy
of the award certified by the Secretary-General. Each Contracting State
shall notify the Secretary-General of the designation of the competent
court or other authority for this purpose and of any subsequent change
in such designation.
(3)Execution of the award shall be governed by the laws concerning the execution of judgments in force in the State in whose territories
such execution is sought.

Article 551/
Nothing in Article 54 shall be construed as derogating from
the law in force in any Contracting State relating to immunity of that
State or of any foreign State from execution.

CHAPTER V
REPLACEMENT AND DISQUALIFICATION OF CONCILIATORS AND ARBITRATORS
Article 50
(1) After a Commission or a Tribunal has been constituted and
proceedings have begun, its composition shall remain unchanged;
provided, however, that if a conciliator or an arbitrator should die,
become incapacitated, or resign, the resulting vacancy shall be filled
in accordance with the provisions of Section 2 of Chapter III or Section
2 of Chapter IV.
(2) If a conciliator or arbitrator appointed by a party shall
have resigned without the consent of the Commission or Tribunal of
which he was a member, the Chairman shall appoint a person from the
appropriate Panel to fill the resulting vacancy.

I/

Adopted by the Legal Committee but not considered by the Drafting
Sub-Committee.
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- 19 Article

57

A party may propose to a Commission or Tribunal the disqualification of a conciliator or an arbitrator on account of any fact indicating
a manifest lack of the qualifies required by Article 14(1). A party to
arbitration proceedings may, in addition, propose the disqualification of
an arbitrator on the ground that he was ineligible for appointment to
the Tribunal in accordance with the provisions of paragraph (1) of
Article 40.
Article 58
The decision on any proposed disqualification shall be taken
by the other members of the Commission or Tribunal as the case may be,
provided that where those members are equally divided, or in the case
of a proposed disqualification of a sole conciliator or arbitrator,
or of a majority of the conciliators or arbitrators, the Chairman
shall take that decision. If it is decided that the proposal is wellfounded, the conciliator or arbitrator to whom the decision relates
shall be replaced in accordance with the provisions of Section 2 of
Chapter III or Section 2 of Chapter IV.

CHAPTER VI
COST OF PROCEEDINGS
Article

The charges payable by the parties for the use of the
facilities of the Centre shall be determined by the Secretary-General
in accordance with the rules and regulations adopted by the Administrative Council.
Article 60

(1) Each Commission and each Tribunal shall determine the
fees and expenses of its members within limits established from time to
time by the Administrative Council and after consultation with the
Secretary-General.
(2) Nothing in paragraph (1) of this Article shall preclude
the parties from agreeing in advance with the Commission or Tribunal
concerned upon the fees and expenses of its members.
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(1)The fees and expenses of members of a Commission as well
as the charges for the use of the facilities of the Centre, shall be
borne equally by the parties. Each party shall bear any other expenses
it incurs in connection with the proceedings.
(2)Except as the parties shall otherwise agree, a Tribunal
shall assess the expenses incurred by the parties in connection with the
proceedings, and shall decide how and by whom these expenses, the fees
and expenses of the members of the Tribunal and the charges for the use
of the facilities of the Centre shall be paid. Such decision shall form
part of the award.

CHAPTER VII
PLACE OF PROCEEDINGS

Article 62
Conciliation and arbitration proceedings shall be held at the
seat of the Centre except as hereinafter provided.
Article 63
Conciliation and arbitration proceedings may be held, if the
parties so agree,
(a)at the seat of the Permanent Court of Arbitration or of
any other appropriate institution, whether private or publicp. with
which the Centre may enter into arrangements for that purpose; or
(b)at any other place approved by the Commission or Tribunal
after consultation with the Secretary-General.

12/ The order in which items of the cost of proceedings are mentioned
has been changed by the Secretariat so that the introductory words
in each paragraph of this Article make it clear that their provisions apply to conciliation proceedings and to arbitration proceedings respectively.
930

- 21 CHAPTER VIII 2/
DISPUTES BETWEEN CONTRACTING STATES

Article 64
Any dispute arising between Contracting States concerning the
interpretation or application of this Convention which is not settled
by negotiation shall be referred to the International Court of Justice
by the application of either party to such dispute, unless the States
concerned agree to another mode of settlement.
CHAPTER IX 2/
AMENDMENT

Article 65
Any Contracting State may propose amendment of this Convention.
The text of a proposed amendment shall be communicated to the SecretaryGeneral not less than 90 days12/ prior to the meeting of the Administrative
Council at which such amendment is to be considered and shall forthwith
be transmitted by him to all Contracting States.

Article 66
(1)If the Administrative Council shall so decide by a majority
of two-thirds of its members, the proposed amendment shall be circulated
to all Contracting States for ratification or acceptance. Each amendment
shall come into force 60 days after dispatch by the Secretary-General
of a notification to Contracting States that all Contracting States have
ratified or accepted the amendment.
(2)No amendment shall affect the rights and obligations of
any Contracting State or of any national of a Contracting State under
this Convention with respect to or arising out of proceedings for
conciliation or arbitration pursuant to consent to the jurisdiction of
the Centpe given prior to the date of entry into force of the amendment.21/

2/ Adopted by the Legal Committee but not considered by the Drafting
Sub-Committee.

2/ Adopted by the Legal Committee but not considered by the Drafting
Sub-Committee.
12/ Formerly "three months". Changed by the Secretariat to maintain
consistency.
11/ Paragraph (2) of Article 66 is in substance identical with the proviso
in paragraph (3) of Article 69 on pp. 40-41 of document Z-12: The
opening phrase "such amendment shall not affect" has, however, been
altered by the Secretariat to "No amendment shall affect", and in the
last line, the phrase "effective date" has been changed to "date of
entry into force".
4 Doc.

43
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FINAL PROVISIONS
Title 1
Entry into Force

Article 67 (formerly Article 70)
This Convention shall be open for signature on behalf of States
members of the Bank, States members of the United Nations or any of
its specialized agencies and States parties to the Statute of the
International Court of Justice.
Article 68(formerly Article 71)
This Convention shall be subject to ratification or acceptance
by the signatory States in accordance with their respective constitutional procedures. The instruments of ratification or acceptance shall
be deposited with the Bank.
Article 69 (formerly Article 72)
At any time after this Convention shall have been ratified or
accepted by 12 States, the Executive Directors of the Bank, acting on
the recommendation of the President, may declare that this Convention
shall enter into force and this Convention shall enter into force 90
days after such declaration. It shall enter into force for each State
which subsequently deposits its instrument of ratification or acceptance on the date of such deposit.
Article 69Al2/
Each Contracting State shall take such legislative or other
measures as may be necessary for making the provisions of this Convention
effective in its territories.
12/ Not dealt with by the Legal Committee. With the exception of
Article 69A and appropriate changes in cross-references, the text
of Chapter X is identical with that of Chapter X appearing on
pp. 42-45 of document Z-12.
13/ By decision of the Legal Committee Articles 25 and 57(4) of the
text in document Z-12'were deleted on the understanding that a
similar provision of general application would be inserted requiring each Contracting State to take action to implement the
provisions of the Convention. The text now tentatively included
as Article 69A was adopted by the Legal Committee but not considered by the Drafting Sub-Committee.
5

Doc. 43
Doc. 43
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Title 2
Territorial Application

Article70 (formerly Article 73)
This Convention shall apply to all territories for whose international relations a Contracting State is responsible except those
which are excluded by such State by written notice to the Bank either
at the time of signature or subsequently.
Title 3
Denunciation

Article 71(formerly Article 74)
Any Contracting State may denounce this Convention by written
notice to the Bank.

Article 72(formerly Article 75)
The denunciation shall take effect six months after receipt by
the Bank of such notice; provided, however, that the provisions of
this Convention shall continue to apply to the obligations of the State
concerned with respect to or arising out of proceedings for conciliation
or arbitration pursuant to consent to the jurisdiction of the Center
given prior to such notice by that State, by any of its political
subdivisions or agencies, or by any of its nationals.

Title

4

Inauguration of the Center

Article 73(formerly Article 76)
Promptly upon the entry into force of this Convention, the
President of the Bank shall convene the inaugural meeting of the
Administrative Council.

Title 5
Registration and Notifications

Article 74(formerly Article 77)
The Bank shall register this Convention with the Secretariat of
the United Nations in accordance with Article 102 of the Charter of the
United Nations and the Regulations thereunder adopted by the General
Assembly.
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Article 75(formerly Article 78)
The Bank shall notify all signatory States of the following:-

(i)signatures pursuant to Article 67 of thin Convention;
(ii)ratifications and acceptances pursuant to Article 68 of
this Convention;
(iii)exclusions from territorial application pursuant to
Article 70 of this Convention;
(iv)declarations pursuant to Article 25(3) of this Convention;
(v)the date upon which this Convention enters into force in
accordance with Article 69 hereof;
(vi)denunciations pursuant to Article 71 of this Convention.
DONE at Washington, D.C. in the English, French and Spanish languages,
all three texts being equally authorititive, in a single copy which
shall remain deposited in the archives of the International Bank for
Reconstruction and Development, which has indicated by its signature
below its agreement to fulfil the functions with which it is charged
by Articles 74 and 75.

124

(December 23, 1964)

REPORT OF THECHAIRMAN OF THE LEGAL COMMITTEE

ON SETTLEMENT OF INVESTMENT DISPUTES'
Article 1
Article 1, paragraph 2, of the September 11, 1964 draft (Report
Z-12; hereinafter called the First Draft) provided that the Centre, in
addition to making available facilities for conciliation and arbitration,
might undertake such ancillary activities as might be authorized by the
Administrative Council. This provision was deleted by the Legal Committee.
Article 6
The Legal Committee decided to require a two-thirds majority
vote for the adoption by the Administrative Council of administrative
and financial regulations, rules of procedure for the institution of
proceedings, rules of procedure for conciliation and arbitration proceedings and the annual budget of the Centre.
I The articles mentioned, unless otherwise indicated, refer to the Revised Draft Convention of December 11, 1964, Doc. 123
Doc. 43
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2
Article 7
The Legal Committee decided to delete the provision requiring
the annual meeting of the Administrative Council to be held in conjunction with the Annual Meeting of the Board of Governors of the Bank.
There was no dissent however from the suggestion that an identical
provision should be written into the administrative rules.
Article 10
The Article as redrafted by the Legal Committee now requires the
Chairman to consult the members of the Administrative Council before
making nominations for the offices of Secretary-General and Deputy
Secretary-General.
Article 14
The Legal Committee added to paragraph 1 of this Article (which
describes the qualifications required for conciliators and arbitrators)
a statement emphasizing the importance of competence in the field of
law in the case of persons on the Panel of Arbitrators.
Article 15
The term of office of Panel members was increased from four to
six years.
Article 17
This Article was approved without change of substance after I
stated that it was the intention of the President of the Bank to recommend
to the Executive Directors that the Bank make a contribution toward the
overhead costs of the Centre.
Article 20 and 21
The new text of these Articles refers explicitly to the possibility that the Centre might waive its own immunity and that of the
persons covered by Articla321 and 22. In the opinion of the Legal
Committee the Centre should not, however, itself invoke immunity, and
should exercise its power to waive the immunity of any person covered
by Articles 21 and 22, in the case of counterclaims directly connected
with the principal claim in proceedings instituted by the Centre or
such person.
Article 22
This provision was substantially redrafted.
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Article 23

On the proposal of the United Kingdom expert the privileges with
respect to the official communications of the Centre were restated in the
form approved by the International Telecommunications Union.
Article 25(First Draft)

The Legal Committee decided to delete this Article but to include
its substance in the final provisions.
Article 25(First Draft, Articles 26 and 29)

This Article combines in amended form Articles 26 and 29 of the
First Draft. The question of the jurisdiction of the Centre or, otherwise
stated, the scope of the Convention, gave rise to extended debate.
There were two principal approaches to the problem of defining the
scope of the Convention. The first, embodied in the First Draft and
eventually retained in the Revised Draft, maybe characterized as the
"open" approach which would permit the parties to bring by agreement
anz investment dispute of a legal character between them before the
Centre. The other, which may be characterized as a "closed" approach
would have limited disputes which might come before the Centre to
specific classes.
After lengthy discussions both in plenary sessions and in an
ad hoc working group, two alternative drafts were prepared reflecting
the "open" and "closed" approaches respectively.* Successive shows of
hands in the Legal Committee on the two drafts indicated that the draft
reflecting the "open" approach had obtained both the largest number of
votes in favor and the smallest number of votes against. That draft,
on which Article 25 of the Revised Draft is based, had been sponsored by
the experts of the following 29 countries: United Kingdom, Tanzania,
Uganda, U.S.A., Netherlands, Sierra Leone, Denmark, Norway, Finland,
Sweden, Nepal, Malaysia, New Zealand, Turkey, Nigeria, Yugoslavia,
Korea, Japan, Liberia, Greece, Germany,Austria, Ivory Coast, Belgium,
India, Costa Rica, Lebanon, Iran and Malagasy Republic.
Article 26(1)(First Draft, Article 27(1)

As was the case at the regional meetings, there was considerable
discussion in the Legal Committee regarding the question whether the provision in the First Draft was intended to change the rule of international
law with respect to the exhaustion of local remedies prior to the presentation of an international claim. I explained that that provision was
merely a rule of interpretation. To avoid any misunderstanding on this
score it was decided to add to the provision a second sentence which would
make it quite clear that a Contracting State could make its consent to
arbitration conditional upon prior recourse to local administrative or
judicial remedies.

if

For the text of the proposal reflecting the "closed" approach
see belowlpage 7.

Doc. 123
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-4Article 26(2)(First Draft, Article 27(2))

The possibility of subrogation of a State in the rights of
its national gave rise to extensive discussion. The objections to the
provision as drafted in the First Draft were twofold. In the first place,
some experts felt that there was a danger in permitting the investor's
national State to appear as a party before the Centre because to do so
would open the possibility that a State would in effect have a choice
between two or more remedies. That State might appear in proceedings
under the auspices of the Centre as the successor to the rights of its
national and might in addition make a direct claim against the host
State under a bi-lateral agreement with that State or under general
international law. The provision was extensively redrafted in order
to make entirely clear that if a State wished to appear before the
Centre as subrogee of its national it would have to obtain the consent
of the host State and to waive recourse to any other remedy. This
redraft met the objections of certain experts although some others
were still doubtful about the desirability of the provision. In
addition, another group of experts felt that since the Convention was
intended to deal with disputes between States on the one hand and
investors on the other, it would be inconsistent to open the possibility
that the Centre would deal with a dispute both parties to which were
States. In the end a small majority expressed itself in favor of
including a provision on subrogation. I said that in view of the
small majority, no firm decision could be reported to the Executive
Directors. A roll call showed that 24 delegates wanted a provision
on subrogation included, 19 opposed and three abstained. The delegates
voting for were Australia, Austria, Belgium, Central African Republic,
China, Costa Rica, Denmark, Ecuador, Finland, France, Germany, Israel,
Ivory Coast, Japan, Korea, Malagasy Republic1 14alaysia, Netherlands,
New Zealand, Norway, Sweden, Turkey, United Kingdom, United States.
Those voting against were Brazil, Ceylon, El Salvador, Ghana, Greece,
Guatemala, Honduras, India, Iran, Italy, Nigeria, Panama, Peru,
Philippines, Sierra Leone, Spain, Uganda, Uruguay, Yugoslavia. Ethiopia,
Lebanon and Liberia abstained.
Article 27(First Draft, Article 28)

To this Article a second paragraph was added to make clear that
the phrase "diplomatic protection" would not include informal diplomatic
exchanges for the sole purpose of facilitating a settlement of the dispute.
Article 28(First Draft, Article 30)

This Article, in the form in which it appeared in the First Draft,
included definitions of "investment", "legal dispute" and "national of
another Contracting State". The first two definitions were deleted. With
respect to the third definition, a distinction was made between natural
persons and juridical persons. As to natural persons, the provision was
redrafted so as to exclude as a possible party to a dispute before the
Centre a dual national one of whose nationalities was that of the State
party to the dispute. With respect to juridical persons a difference of
opinion arose regarding the question whether a company organized under
the laws of the host State but controlled by nationals of another
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- 5 Contracting State could be treated as a national of another Contracting
State and thus be eligible to be a party to proceedings under the
auspibes of the Centre. After extended consideration a small majority
expressed itself in favor of permitting the parties to a dispute to
agree to treat as a national of another Contracting State a foreign
controlled company organized under the laws of the host State. On a
roll call 24 delegations voted in favor of the proposal, 20 voted
against and three abstained. Those voting for were Australia, Austria,
Belgium, Costa Rica, Denmark, Finland, France, Germany, Greece, Israel,
Italy, Ivory Coast, Japan, Lebanon, Liberia, Malagasy- Republic, Netherlands, New Zealand, Nigeria, Norway, Sweden, Turkey, United Kingdom,
United States. Those voting against were Brazil, Central African
Republic, Ceylon, China, El Salvador, Ethiopia, Ghana, Haiti, India,
Korea, Nepal, Panama, Peru, Philippines, Sierra Leone, Tunisia, Uganda,
Tanzania, Uruguay, Yugoslavia. Dahomey, Malaysia and Spain abstained.
I did not consider it likely that further discussion would lead to a
greater degree of consensus and stated to the Committee that the views
expressed would be reported to the Executive Directors.

Article 32(First Draft, Article 34)
Conciliators appointed by the parties may, under the revised
provision, be selected from outside the Panel. (See also comment on
Article 40(2) below).
Article 38 (First Draft)
The first sentence was transferred to Article
Draft. The second sentence was deleted.

35

of the Revised

Article 40(1)(First Draft, Article 43(1))
The Legal Committee was not prepared to retain the existing provision which excluded entirely from service on a Tribunal nationals of the
State party to the dispute and of the State whose national is a party to
the dispute. The amended provision merely ensures that such persons would
not form the majority of the membership of a Tribunal. There is, however,
an exception to this prohibition, viz., where the parties to the dispute
have agreed on the identity of the persons who are to serve as arbitrators.
The Chairman, when appointing arbitrators, is limited to nationals of
countries which are neither directly nor indirectly involved in the
dispute.

Article 40(2)(First Draft, Article 43(2))
The provision in the First Draft restricted the selection of
arbitrators to members of the Panel, except where the parties had agreed
on the number of members of the Tribunal and the manner of their appointment. Many experts felt that this restriction went too far, and the
provision as redrafted leaves the parties free to choose arbitrators
from outside the Panel. The Chairman, however, will be limited to the
Panel when called upon to appoint an arbitrator.
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-6Article 42(1) (First Draft, Article 45(1))
The Legal Committee modified the substance of this provision
by specifying that, in the absence of agreement between the parties as to
the applicable national law, the Tribunal will apply the national law
of the State party to the dispute unless that law refers to another law.
Article 45 (First Draft, Article 48)
This provision was extensively redrafted by the Legal Committee,
but the substance remains largely unchanged.
Article 47 (First Draft, Article 50)
The Legal Committee limited the power of Tribunals by providing
that they may only recommend (not, as in the First Draft, prescribe)
provisional measures, and deleted the provision for penalties in case
of non-compliance.
Article 48(First Draft, Article 51)
The Legal Committee added the requirement that the award must
deal with every question submitted to the Tribunal and broadened the
provision regarding dissenting opinions to permit individual opinions
by any member of a Tribunal, whether he dissents from the majority or
not. In addition, the Legal Committee deleted the proviso which permitted the parties to exclude dissenting opinions or to waive the
requirement that an award must state the reasons on which it is based.
Article 49 (First Draft, Article 52)
The Legal Committee deleted the requirement that the award be
delivered in the presence of the parties.
Article 54 (First Draft, Article 57)
This provision was substantially redrafted by the Legal Committee
in order to make it capable of application in unitary States as well as
in federal or other non-unitary States and in legal systems related to
the common law as well as those related to the civil law.
Article 61 (First Draft, Article 62)
The Legal Committee changed the existing provision and made a
distinction between conciliation proceedings and arbitration proceedings.
With respect to the former, the parties bear their own expenses and share
equally in the expenses of the Commission and the Centre. With respect
to arbitration proceedings, the Tribunal determines the apportionment of
costs, unless the parties have otherwise agreed.
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Article 63 (First Draft, Article 66)
The Legal Committee broadened the provision so as to permit
proceedings to be held at the seat of any "appropriate institution,
whether public or private" with which the Centre makes arrangements for
that purpose.
The Committee, in the course of its discussion of the "arrangements" which the Centre might make for the purpose of holding conciliation
or arbitration proceedings away from the seat of the Centre, agreed that
they could include not only arrangements for the provision of physical
facilities, e.g. use of building and equipment, but a variety of services,
e.g. registry and secretariat, as well. The practice of the Centre should
be flexible on this point and the nature and extent of the facilities
made available by an institution would vary with the arrangements which
would be worked out between the Centre and the institution concerned.
Article 6L (First Draft, Article 67)
This provision was approved without change on the understanding
that it does not confer jurisdiction on the International Court of Justice
with respect to disputss regarding the competence of Conciliation Commissions or Arbitral Tribunals since Articles 33 and 41 of the Convention
make Commissions and Tribunals the judges of their own competence, or
with respect to any international claim which is barred by Article 27 of
the Convention.
Article 66(First Draft, Article 69)
This provision now requires ratification or acceptance by all
Contracting States before an amendment enters into force.

* The draft reflecting the "closed" approach read in part as
follows:
"(1) The jurisdiction of the Centre shall extend
to the settlement of any legal dispute between
a Contracting State and a National of another
Contracting State which directly refers to an
investment and has as its object
(a)compliance with obligations arising out
of a contract between that State and a
National of another State;
(b)compliance with guarantee obligation which
a State may have given to specific investments;
(c)to determine the indemnity to be granted for
acts taken by the State in violation of rights
lawfully acquired by the National of the other
State, provided however, that such acts do not
result from
940

(i)the correct application of the laws in
force in the territories of the State
at the time the investment was made or
(ii)the correct application of laws of a
general character enacted after that
time which do not annul or reduce the
benefits expressly recognized to the
national investor."

(December 28, 1964)

Mr. George D. Woods
International Bank for Reconstruction
and Development
Washington, D.C.
Dear Mr. Woods:
I herewith submit to you, as Chairman of the Executive Directors,
my report on the work of the Legal Committee on Settlement of Investment
Disputes.
The Committee held its first meeting on November 23, 1964 and concluded its deliberations on December 11, 1964. Sixty-one members of the
Bank sent advisers, and in some cases designated alternates. The total
number of legal experts attending for all or part of the three-week period
was 74. The Legal Committee held 22 plenary sessions. In addition, the
Drafting Sub-Committee met daily, including most weekends, and a number of
ad hoc working groups met at irregular intervals, including weekends.
The Legal Committee completed consideration of Chapters I through IX
of the Draft Convention on the Settlement of Investment Disputes (Document
Z-l2; dated September 11, 1964). Some aspects of Chapter X (Final Provisions)
were briefly considered but there was no time for full consideration and no
decisions were arrived at. The Preamble was not considered.
The results of the work of the Legal Committee are embodied in the
Revised Draft of the Convention (Document Z-13)2 which has been circulated
to the Executive Directors. As noted in the introductory note to the
Revised Draft, the Preamble and Chapter X are unchanged from the September 11,
1964 draft (except for necessary changes in numbering and cross references),
while Chapters I through IX reflect the text approved in substance by the
Legal Committee and, with some exceptions, drafted by the Drafting SubCommittee. Document Z-14; attached hereto, shows the old text as well as
deletions therefrom and additions thereto made by the Legal Committee and
the Drafting Sub-Committee, thus permitting a comparison between the two
texts.
1Doc.

43
Doc. 123
reproduced

3Not
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- 2 In general, the provisions of the Revised Draft were adopted by
the Legal Committee by a large majority of those voting. In a few instances,
however, there were very close votes on important provisions. The attached
Report on the Revised Draft Convention on the Settlement of Investment
Disputes draws particular attention to those provisions in addition to
giving a survey of the more important changes made in the September 11,
1964 draft by the Legal Committee.
The submission of this Report completes the work of the Legal Committee.
Respectfully submitted,
/signed/ A. Broches
A. Broches
Chairman, Legal Committee on
Settlement of Investment Disputes

4 Doc.

124
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SecM65-3 (January 4, 1965)
Memorandum of the President to the Executive Directors

SETTLENLTT OF INVESTMENT DISPUTES
1.

There have been circulated to the Executive Directors
(a)Revised Draft of Convention on the Settlement of Investment
Disputes between States and Nationals of Other States, dated
December 11, 1964 (R64-153); and
(b)Report of the Chairman of the Legal Committee, dated December 28,
1964 (R64-155):

The General Counsel has informed me that after a review of that portion
2.
of the Convention which was dealt with by the Legal Committee he recommends
that the Executive Directors accept the advice of the Legal Committee, subject
only to minor changes of a technical character. A memorandum listing these
changes will be circulated shortly.
There is now being prepared for circulation to the Executive Directors
a draft of a Report to accompany the Convention when the latter is submittal
to governments:

3.

As the Executive Directors know, the Legal Committee was unable to deal
14.
with the Preamble and Chapter X (Final Provisions) of the Convention. The
staff is reviewing those portions of the Convention in the light of written
comments submitted by governments. I urge those Executive Directors who have
comments or suggestions with respect to the Preamble and Chapter X to give
them to Mr. Broches as soon as possible.

5.

In order to give the Executive Directors ample time to consider the
documents already circulated and those still to follow, I propose that the
2

Doc. 123
Doc. 124
128

3 Doc.
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- 2 various documents be discussed by the Executive Directors sitting as the
"Committee of the Whole on Settlement of Investment Disputes" during the
week starting February 15, 1965 and I would hope that Committee deliberations
could be concluded during that week. I would then expect final action by
the Executive Directors to be taken in the first week of March after which
the Convention would be submitted to member governments.

R65-6 (January 8, 1965)
Memorandum from the General Counsel and List of Proposed Changes to the Revised Draft Convention
transmitted to the Committee of the Whole"-

MEMORANDUM FROM THE GENERAL COUNSEL

With reference to the President's memorandum of
January 4, 1965 (SecM65-3), there is attached hereto a
list of proposed changes in Chapters I through IX of the
English text of the Revised Draft Convention on the
Settlement of Investment Disputes (R 64-153).
Since the plenary sessions of the Legal Committee
continued until the adjournment of the Meeting on December 11,
1964, the Drafting Sub-Committee was unable to deal with some
of the decisions on substance taken by the Legal Committee and
lacked the time to review that portion of the text with which
the Sub-Committee had dealt at successive stages during the
Meeting. On a review of the text a number of minor technical
changes were found to be desirable. Where necessary a short
explanation of the changes is given in the attachment. Most
of the changes are drafting changes only and in my opinion none
of the changes raise issues of policy.
A list of corresponding changes, where appropriate,
in the French and Spanish texts of the Revised Draft
Convention will be distributed shortly.

CHAPTER I
Title and Article 1
Delete the word "the" from the name of the Centre, which would then read
in the title of Chapter I and in Article 1: "International Centre for
Settlement of Investment Disputes".
Article 4, paragraph (2)
Line 2. The reference should be to "each governor and alternate governor
of the Bank ...." and not to "each governor or alternate governor..."
I The articles mentioned, unless otherwise indicated, refer to the Revised Draft Convention of December 11, 1964, Doc. 123
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Article 11
Penultimate line. Replace the phrase "in accordance with the provisions
of by "pursuant to". 1
Article 21, preambular paragraph
Line 3. The reference should be to "paragraph (3) of Article 52", and
not to paragraph (2) of that Article.
Article 22
Line 2. Replace the phrase
word "under". 2/

"in accordance with the provisions of" by the

Article 24, paragraph (3)
Line 4. The reference should be to "paragraph (3) of Article 52", and
not to paragraph (2) of that Article.
Line 4. Replace the phrase "pursuant to" by the word "under". 1
CHAPTER II
Article 25, paragraph (1)
Lines 1-2. Replace the phrase "dispute of a legal character" by "legal
dispute". The latter phrase is used in the English text of paragraph (2)
of Article 36 of the Statute of the International Court of Justice, and
corresponds to "diffdrend d'ordre juridique" in French and "diferencia
de naturaleza juridica" in Spanish, which terms are used in the French
and Spanish texts of the Convention.
Article 25, new paragraph (2)
Article 30 of the First Draft of the Convention (Z-12)' containeddefinitions of the terms "investment", "legal dispute" and "national of another
Contracting State". The Revised Draft has retained only the definition

1/ Similar changes should be made in the following Articles: Article 21,
preambular paragraph, line 3; Article 24, paragraph (3), line 3;
Article 30 (to be re-numbered Article 29), paragraph (1), line 3;
Article 32 (to be re-numbered Article 31), paragraph (1), lines 2 - 3;
Article 38 (to be re-numbered Article 37), paragraph (1), lines 2-3.
1 A similar change should be made in Article 57, penultimate line.
2/ Similar changes should be made in the following Articles:
Article 26, paragraph (1), line 1 and last line; Article 27,
paragraph (1), line 4.
Doc. 43
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- 3 of "national of another Contracting State" in Article 28. That definition,
with a few minor drafting changes, could now conveniently be made a new
paragraph (2) of Article 25 and read as follows:
(2) For tho poppooe of this Geaveatiell "National of another
Contracting State" means:
(a)any natural person who had the nationality of a Contracting State other than the State party to the dispute
on the date on which the parties consented to submit
such dispute to conciliation or arbitration as well as
on the date on which the request was registered in
seespdanse with the previsions pursuant to paragraph
(3) of Article 29 28 or paragraph (3) of Article 3 36,
but does not include any person who on either date also
had the nationality of the Contracting State party to
the dispute; and
(b) any juridical person which had the nationality of a
Contracting State other than the State party to the
dispute on the date on which the parties consented to
submit such dispute to conciliation or arbitration and
any juridical person which had the nationality of the
Contracting State party to the dispute on that date and
which, because of foreign control, the parties have
agreed should be treated as a national of another
Contracting State for the purposes of this Convention.
Article 25, paragraph (2).
To be re-numbered paragraph (3).
Article 25, paragraph (3).
To be re-numbered paragraph (4), and to be re-drafted so as to provide
for the circulation of notifications to Contracting States. This
involves the following change:
Line 4.After the end of the first sentence insert: "The SecretaryGeneral shall forthwith transmit such notification to all Contracting
States."
Article 26, paragraph (2).
Line 9.Replace the semi-colon by a full stop. Delete the words
"provided, however, that" and commence a new sentence: "Such consent may
be withdrawn ...n, the remainder of the text being unchanged. This
division of the text into two sentences makes for easier reading.
Article 28
To be deleted since its contents have been included in new paragraph (2)
of Article 25.
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- 4CHAFTER III
Article 29 (To be re-numbered Article 28)
Paragraph (3). In order to reflect more adequately the sense of the
Legal. Committee that the Secretary-General's finding regarding the
registrability or otherwise of a request for conciliation proceedings
should be based solely upon the information furnished to him under
paragraph (2) of this Article, insert in line 2 of paragraph (3) after
the word "finds": ", on the basis of the aCRation contained in the
request,".
Article 30 (To be re-numbered Article 29)
Paragraph (1), line 3.The reference to "Article 29" should be to
"Article 26".
Article 31 (To be re-numbered Article 30)
Line

4.

The reference should be to "paragraph (3) of Article 28".

Article 32 (To be re-numbered Article 31)
Paragraph (1), line 3.The reference to "Article 31" should be to
"Article 30".
Paragraph (2), line 2. Replace the word "qualifications" by "qualities"
which more accurately covers the various attributes listed in paragraph (1)
of Article 114.
Article 33 (To be re-numbered Article 32)
Paragraph (2). Since paragraph (1) of Article 30 of the Revised Draft
requires the Commission to be constituted as soon as possible after
registration of the request for conciliation proceedings, the first
requirement of the present paragraph appears superfluous and may be
omitted. As to the classes of objection contemplated, the intention
was to cover any objection to the competence of the Commission, including objections to the jurisdiction of the Centre, and this idea
could be expressed with greater clarity.
In view of the foregoing the present paragraph should be replaced
by the following:
"(2) Any objection by a party to the dispute that that dispute
is not within the jurisdiction of the Centre, or for other reasons
is not within the competence of the Commission, shall be considered
by the Commission which shall determine whether to deal with it as
a preliminary question or to join it to the merits of the dispute."
Article 34 (to be re-numbered Article 33)
Line 4. The words "date on which the consent to conciliation was given"
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in the first sentence should be replaced by "date on which the parties
consented to conciliation.", in order to make it clear that the date in
question is the date by which both parties had given their consent.

Article 35
To be re-numbered Article 34.

Article 36
To be re-numbered Article 35.

Article 37 (To be re-numbered Article 36)
Paragraph (3), line 2.After the word "finds", insert the following:
", on the basis of the information contained in the request,". See note
on paragraph (3) of Article 29 above.
Article 38 (To be re-numbered Article 37)
Paragraph 1, line 3.The reference to "Article 37" should be to 'Article 36".
Article 39 (To be re-numbered Article 38)
Line 3. Delete the words "the provisions of".

4.
Line 5.
Line

The reference to "Article 37" should be to "Article 36".
Delete the second and third commas.

Line 7. After the word "appointed" insert "by the Chairman".

Article 40 (To be re-numbered Article 39)
Paragraph 1.The Legal Committee adopted a rule requiring that the
majority of the members of a tribunal should not be "national" arbitrators,

i.e. persons who are nationals of the State party to the dispute or of the
State whose national is a party to the dispute, but sought to make an
exception to this rule in the case where the members of the Tribunal had
been appointed by agreement of the parties. Under the proviso to paragraph (1) of this Article as drafted, the rule would be inapplicable if
even one arbitrator out of three or five were appointed by agreement of
the parties, which was not the intention of the Legal Committee. It is
therefore suggested that the proviso be redrafted as follows:
"provided, however, that the foregoing provisions of this
Article shall not apply if the sole arbitrator or each
individual member of the Tribunal has been appointed by
agreement of the parties,"
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Paragraphs (2) and (3)
Paragraphs (2) and (3) of the present Article, which relate to the
- use of the Panels in the selection of arbitrators, should logically form
a separate article to be numbered Article 40 . The text of these
paragraphs would, after minor changes, read as follows:
Article 140
(1)Arbitrators may be appointed from outside the
Panel of Arbitrators, except in the case of appointments
by the Chairman is aseepelease with, pursuant to Article

39 36.
(2)Arbitrators appointed from outside the Panel
of Arbitrators shall possess the qaelifieetioas qualities
stated in paragraph (1) of Article 14.
Article 41, paragraph (2)
This paragraph should be re-drafted as follows:
"(2) Any objection by a party to the dispute that that dispute
is not within the jurisdiction of the Centre or for other reasons
is not within the competence of the Tribunal, shall be considered
by the Tribunal which shall determine whether to deal with it as
a preliminary question or to join it to the merits of the dispute".
See note on Article 33.
Article 44.
Line 4. The last words of the first sentence should be replaced by "on
which the parties consented to arbitration". See note on Article 34.
Article 46
This Article permits consideration by the Tribunal of certain
ancillary claims provided that they are "within the jurisdiction of the
Centre and within the scope of the consent of the parties". This formulation may give the erroneous impression that the consent of the parties
and the jurisdiction of the Centre are separate and distinct factors.
It would, therefore, be preferable to re-phrase the proviso to Article 46
(last two lines) in the following way:
"provided that they are within the scope of the consent of the
parties and are otherwise within the jurisdiction of the Centre."
Article 48, new paragraph (5)
The Legal Committee, when discussing the formalities connected with
an award, decided that a new paragraph dealing with publication of awards
by the Centre should be added to the present Article. This decision is
948

-7not reflected in the text of the Convention reproduced in document Z-13.
It is now proposed to add as paragraph (5) of the present Art Le the
following text:
"(5) The Centre shall not publish the award without the consent
of the parties".
Article 49, paragraph (2)
For the sake of clarity, the text may be recast as follows:
(2) The Tribunals upon the request of a party made within 45
days after the date on which the award was rendered7 maysafter
notice to the other party7 decide any question which it had
omitted to decide in the award, to wkisk ease tat, popiods a4
time ppovided SOP uadeP paragraph 424 of APtioIe 51 aad
paragraph 424 ciS AptisIe 52 wall
fpom the date ea whisk
Busk deeision was peadopod7 and shall rectify any clerical,
arithmetical or similar error in the award. Its decision
shall become part of the award and shall be notified to the
parties in the same manner as the award. The periods of time
provided for under paragraph (2) of Article 51 and paragraph
2) of Article 52 shall run from the date on which the decision
was rendered.
(

Article 50, paragraph (2)
Lines 3-4. Replace "the provisions of paragraph (2) of Article 38 and
Articles 39 and 40" by the words "Section 2 of this Chapter".
Article 51
While paragraph (3) of this Article empowers the Tribunal which considers
a request for revision of an award to stay enforcement of the award pending
its decision on the request, nothing is said regarding enforceability of
the award immediately following an application for revision and before the
Tribunal has been able to act. This question might best be resolved by

deleting the last sentence of paragraph (3) and adding the following new
paragraph (4) to this Article:
(4) The Tribunal may, if it considers that the circumstances so
require, stay enforcement of the award pending its decision.
If the applicant requests a stay of enforcement of the award
in his application, enforcement shall be stayed provisionally
until the Tribunal rules on such request.
Lines 3-4. Replace "the provisions of paragraph (2) of Article 38
and Articles 39 and 40" by "Section 2 of this Chapter".

AE112122221EmEtall2
For reasons similar to those given for the changes in the provisions on
949

- 8 stay of enforcement in Article 51, add the following sentence to
paragraph (5):
If the applicant requests a stay of enforcement of the award
in his application, enforcement shall be stayed provisionally
until the Committee rules'on such request.
Article 52, paragraph (6)
Line 3.Replace the words "the provisions of paragraph (2) of Article 38
and Articles 39 and 40" by"Section 2 of this Chapter".
Article 53, paragraph (1).
Lines 14-5.The wording of the exception to the rule stated in the present
paragraph seemed slightly ambiguous. It might be re-worded (making the
necessary changes to maintain consistency as well) as follows:
"except to the extent that enforcement shall have been stayed
pursuant to the relevant provisions of this Convention".
Article 5)4
Last line. For "constituent State" read "constituent state".
CHAPTER V
Article 56, new paragraph (2)
On reflection is seemed desirable that Article 56 should deal
explicitly with the position of a conciliator or an arbitrator who had
for some reason ceasedtobe a member of the relevant Panel. It is
proposed to introduce a new paragraph (2) reading as follows:
"(2) A member of a Commission or Tribundl shall continue to
serve in that capacity notwithstanding that he shall have
ceased to be a member of the Panel".
Article 56, paragraph (2)
To be re-numbered as paragraph (3).
Article

57

Line 2. Replace "a conciliator or an arbitrator" by "any of its
members".
Line3. For 'qualifies" read "qualities",
Penultimate and last lines. Replace the words "paragraph (1) of Article
40" by "Section 2 of Chapter IV".
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Article 58
Line 1. _Replace the words "proposed disqualification" by "proposal
to disqualify a conciliator or arbitrator".
Line 4. Replace the words "proposed disqualification of" by the phrase
"proposal to disqualify".
CHAPTER VI
Article

59

Line 3. Delete the words "rules and" to maintain consistency with
paragraph (1)(a) of Article 6.
Article 61, paragraph (1)
Line 1. At the beginning of the paragraph insert the words "In the

case a conciliation proceedings" to give an initial indication of the
content of the paragraph. For "a Commission" read "the Commission".
Article 61, paragraph (2)
Lines 1-2. For greater clarity and consistency, re-draft the first
part of the paragraph as follows:
"(2) In the case of arbitration proceedings Eieept as the parties
shall ethelzwise agree a the Tribunal shall, except as the
parties otherwise agree, assess the expenses..:."

Line 3. For "these expenses" read "those expenses".
CHAPTER VII
Article 63, sub-paragraph (a)
Line 3. For "enter into" read "make".
CHAPTER VIII
Article 64
Line 4. Replace the word "either" by "any".
Last line.Replace the word "mode" by "method".
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CHAPTER IX
Article 65
Since this Article provides that the Administrative Council shall
consider any proposed amendment as a first stage in the amendment
procedure the Secretary-General should transmit the proposal to
members of the Council and not, as is required by the present wording
of Article 65, to Contracting States. The words "Contracting States"
at the end of the paragraph should therefore be replaced by "the
members of the Administrative Council".
Article 66, paragraph (1)
No provision had hitherto been made for a depository of instruments
of ratification or acceptance of amendments. It seems logical that the
Bank, which would assume the role of depository in relation to the Convention as a whole, should also act as depository of instruments ratifying or accepting amendments and it is therefore proposed to insert after
the first sentence and before the second sentence of this paragraph as
it stands, the following sentence:
"Instruments of ratification or acceptance shall be deposited
with the Bank".
Line 4. For "come" read "enter", Replace "Secretary-General" by "Bank",
the Bank as depository being the proper authority to notify Contracting
States.
Article 66, paragraph (2)
In the interests of clarity and consistency, the following changes
should be made:
Line 4. Replace the phrase "pursuant to consent" by "of a dispute which
117-777ties had consented to submit".
Penultimate line. Replace "given prior to" by "before".
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R65-11 (January 19, 1965)
Memorandum from the General Counsel and Draft Report of the Executive Directors to accompany the
Convention

MEMORANDUM FROM THE GENERAL CCUNSEL

With reference to the President's memorandum of
January 4, 1965 (SecM65-3)1, there is attached hereto a
Draft Report of the Executive Directors to accompany
I

Doc. 126
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- 6 the Convention on Settlement of Investment Disputes'
when it will be submitted to governments. As the
Executive Directors will recall, the President has
indicated in the past that he would recommend that
the Bank make a contribution toward the overhead
of the Centre. The President's recommendation on
this subject is reflected in paragraph 16 of the
Draft Report.
Paragraphs 17, 45 and 46 of the Draft Report
dealing with Articles 9, 63 and 6) respectively, of
the Revised Draft Convention, reflect the views of the
Legal Committee on these Articles.
The French and Spanish texts of the Draft Report
will be distributed shortly.

IV

The International Centre for Settlement of InvestmentDisputes

General
14.

The Convention establishes the International Centre for Settlement

of Investment Disputes as an autonomous international institution (Articles
18-24). The purpose of the Centre is "to provide facilities for conciliation
and arbitration of investment disputes * * *" (Article 1(2)). The Centre will
not itself engage in conciliation or arbitration activities. This will be
the task of Conciliation Commissions and Arbitral Tribunals constituted in
accordance with the provisions of the Convention.
15.

As sponsor of the institution the Bank will provide the Centre with

premises for its seat (Article 2) and, pursuant to arrangements between the
two institutions, with other administrative facilities and services
(Article 6(d)).
16.

With respect to the financing of the Centre (Article 17), the Executive

Directors have decided that the Bank should be prepared to provide the Centre
with office accommodation free of charge as long as the Centre has its seat
at the Bank's headquarters and to underwrite, within reasonable limits, the
basic overhead expenditure of the Centre for a period of years to be
2 Parts

I, II and III of the Report are not reproduced
articles mentioned, unless otherwise indicated, refer to the Revised Draft Convention, Doc. 123, as amended by the Proposed Changes laid
down in Doc. 127

3 The
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determined after the Centre is established.
17.

The structure of the Centre is characterized by the maximum of. simplicity

and economy compatible with the efficient discharge of the Centre's functions.
The organs of the Centre are the Administrative Council (Articles 4-8) and
the Secretariat (Articles 9-11). The Administrative Council will be composed
of one representative of each Contracting State, serving without remuneration
from the Centre. Each member of the Council casts one vote and matters before
the Council are decided by a majority of the votes cast unless a different
majority is required by the Convention. The President of the Bank will serve
ex officio as the Council's Chairman but will have no vote. The Secretariat
will consist of a Secretary-General, one or more Deputy Secretaries-General
and staff. In the interest of flexibility the Convention provides for the
possibility of there being more than one Deputy Secretary-General, but the
Executive Directors do not now foresee a need for more than one or two full
time high officials of the Centre. Article 10, which requires that the
Secretary-General and any Deputy Secretary-General be elected by the Administrative Council by a majority of two-thirds of its members, on the nomination
of the Chairman, also limits the extent to which these officers may engage in
activities other than their official functions.
The Administrative Council
18.

The principal functions of the Administrative Council are the election

of the Secretary-General and any Deputy Secretary-General, the adoption of
the budget of the Centre and the adoption of administrative and financial
regulations, rules governing the institution of proceedings and rules of
procedure for conciliation and arbitration proceedings. Action on all these
matters requires a majority of two-thirds of the members of the Council.
The Secretary-General
19.

The Convention requires the Secretary-General to perform a variety of

administrative functions as legal representative, registrar and principal
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- 8officer of the Centre (Articles 7(1), 11, 16(3), 28, 36, 49(1), 50(1), 51(1),
52(1), 52(i), 54(2), 59, 60(1), 63(b) and 65). In addition, the SecretaryGeneral is given the power to refuse registration of a request for conciliation
proceedings or arbitration proceedings, and thereby to prevent the institution
of such proceedings if on the basis of the information furnished by the
applicant he finds that the dispute is manifestlyoutside the jurisdiction of
the Centre (Articles 28(3) and 36(3)). The Secretary-General is given this
limited power to "screen" requests for conciliation or arbitration proceedings
with a view to avoiding the embarrassment to a party (particularly a State)
which might result from the institution of proceedings against it in a dispute
which it had not consented to submit to the Centre as well as the possibility
that the machinery of the Centre would be

set

in motion in cases which for

other reasons were obviously outside the jurisdiction of the Centre e.g., because
either the applicant or the other party was not eligible to be a party in
proceedings under the Convention.
The Panels
20.

Article 3 requires the Centre to maintain a Panel of Conciliators and

a Panel of Arbitrators, while Articles 12-16 outline the manner and terms
of designation of Panel members. In particular, Article 14(1) seeks to ensure
that Panel members will possess a high degree of competence and be capable of
exercising independent judgment. In keeping with the essentially flexible
character of the proceedings, the Convention permits the parties to appoint
conciliators and arbitrators from outside the Panels but requires (Articles
31(2) and 40(2)) that such appointees possess the qualities stated in Article
14(1). The Chairman, when called upon to appoint a conciliator or arbitrator
pursuant to Article 30 or 38, is restricted in his choice to Panel members.
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V

Jurisdiction of the Centre
21.

The term "jurisdiction of the Centre" is used in the Convention as a

convenient expression to mean the limits within which the provisions of the
Convention will apply and the facilities of the Centre will be available
for conciliation and arbitration proceedings. The jurisdiction of the Centre
is dealt with in Chapter II of the Convention (Articles 25-27).
Consent
22.

Consent of the parties is the cornerstone of the jurisdiction of the

Centre. Consent to jurisdiction must be in writing and once given cannot be
withdrawn unilaterally (Article 25(1)).
23.

Consent of the parties must exist when the Centre is seized (Articles

28(3) and 36(3))but the Convention does not otherwise specify the time at
which consent should be given. Consent may be given, for example, in a
clause included in an investment agreement, providing for the submission to
the Centre of future disputes arising out of that agreement, or in a compromis
regarding a dispute which has already arisen. Nor does the Convention require
that the consent of both parties be expressed in a single instrument. Thus,
a host State might in its investment promotion legislation offer to submit
disputes arising out of certain classes of investments to the jurisdiction
of the Centre, and the investor might give his consent by accepting the offer
in writing.
21L. While .consent .of the parties is an essential prerequisite for the jurisdiction of the Centre, consent alone will not suffice to bring a dispute
within its jurisdiction. In keeping with the purpose of the Convention, the
jurisdiction of the Centre is further limited by reference to the nature of
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the dispute and the parties thereto.
Nature of the dispute
---_-_----25.

Article 25(1) requires that the dispute must be a "legal dispute,

arising directly out of an investment". The expression "legal dispute"
has been used to make clear that while conflicts of rights are within the
jurisdiction of the Centre, mere conflicts of interests are not. The dispute
must concern the existence or scope of a legal right or obligation, or the
nature or extent of the reparation to be made for breach of a legal obligation.
26.

The Executive Directors did not think it necessary or desirable to

attempt to define the term "investment", given the essential requirement
of consent by the parties, and the mechanism through which Contracting States
can make known in advance, if they so desire, the classes of disputes which
they would or would not consider submitting to the Centre (Article 25(4)).

Parties to the dispute
27.

For a dispute to be within the jurisdiction of the Centre one of the

parties must be a Contracting State (or a constituent subdivision or agency
of a Contracting State) and the other party must be a "national of another
Contracting State". The latter term as defined in paragraph (2) of Article 25
covers both natural persons and juridical persons.
28.

It should be noted that under clause (a) of paragraph (2) a natural

person who was a national of the State party to the dispute would not be
eligible to be a party in proceedings under the auspices of the Centre, even
if at the same time he had the nationality of another State. This ineligibility
is absolute and cannot be cured even if the State party to the dispute had
given its consent.
29.

Clause (b) of paragraph (2), which deals with juridical persons, is

more flexible. A juridical person which had the nationality of the State
party to the dispute would be eligible to be a party to proceedings under
the auspices of the Centre if that State had agreed to treat it as a national
957

- 11 of another Contracting State because of foreign control.
Notifications by Contracting States
30.

While no conciliation or arbitration proceedings could be brought

against a Contracting State without its consent and while no Contracting
State is under any obligation to give its consent to such proceedings, some
governments nevertheless felt that adherence to the Convention might be
interpreted as holding out an expectation that Contracting States would give
favorable consideration to requests by investors for the submission of a
dispute to the Centre. These governments pointed out that there might be
classes of investment disputes which they would consider unsuitable for
submission to the Centre or which, under their own law, they were not
permitted to submit to the Centre. In order to avoid any risk of misunderstanding on this score, Article 25(4) expressly permits Contracting States
to make known to the Centre in advance, if they so desire, the classes of
disputes which they would or would not consider submitting to the Centre.
The provision makes clear that a statement by a Contracting State that it
would consider submitting a certain class of dispute to the Centre would serve
for purposes of information only and would not constitute the consent required
to give the Centre jurisdiction. Of course, a statement excluding certain
classes of disputes from consideration would not constitute a reservation to
the Convention.
Arbitration as exclusive remedy
31.

It may be presumed that wben a State and an investor agree to have

recourse to arbitration, and do not reserve the right to have recourse
to other remedies or require the prior exhaustion of other remedies, the
intention of the parties is to have recourse to arbitration to the exclusion
of any other remedy. This rule of interpretation is embodied in the first
sentence of Article 26(1). In order to make clear that it was not intended
thereby to modify the rules of international law regarding the exhaustion
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-12of local remedies, the second sentence explicitly recognizes the right of
a-State to require the prior exhaustion of local remedies.

Subrogation
32.

As has been noted, Article 25 limits the jurisdiction of the Centre

to disputes in which one of the parties is a State (or a constituent subdivision or agency of a State) and the other an investor. Disputes between
States would thus be excluded from the jurisdiction of the Centre even if
the States concerned wished to submit such disputes to it. It appeared
desirable, however, to permit an exception to this rule where a host State
and an investor have consented to submit a dispute to the Centre and the
investor has obtained investment insurance from his State. In such a case,
if the investor's State has indemnified the investor and become subrogated
to his rights with respect to the matters in dispute, Article 26(2) permits
the substitution of the investor by his State in the proceeding, but only
with the consent of the host State. Since the purpose of the provision is
to permit the investor's State to stand in the shoes of the investor, that
State is required to agree to be bound by the provisions of the Convention
in the same manner as the investor and to waive recourse to any other
remedy

as,

for example, remedies which might otherwise be available to

it under a bilateral agreement with the host State.
33.

The provisions of Article 25 would also exclude public international

institutions as parties to proceedings under the auspices of the Centre.
However, in view of recent proposals for the creation of regional or international investment insurance institutions, Article 26(2) has been worded
so as to permit such an institution to be substituted for an investor insured
by it in proceedings before the Centre under the same conditions as are
applicable to the investor's State.

Claims by the investor's State
34.

When a host State consents to the submission of a dispute with an
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- 13 investor to the Centre, thereby giving the investor direct access to an
international jurisdiction, the investor should not be in a position to ask
his State to espouse his case and that State should not be permitted to do so.
Accordingly, Article 27 expressly prohibits a Contracting State from giving
diplomatic protection or bringing an international claim in respect of a
dispute which one of its nationals and another Contracting State have consented
to submit, or have submitted, to arbitration under the Convention, unless the
State party to the dispute fails to honor the award rendered in that dispute.
VI
Proceedings under the Convention
oceedins
k2EtittLq.onofprs
35.

Proceedings are instituted by means of a request addressed to the

Secretary-General (Articles 28 and 36). After registration of the request
the Conciliation Conndssion or Arbitral Tribunal, as the case may be, will
be constituted. Reference is made to paragraph 19 above for the power of
the Secretary-General to refuse registration.
Constitution of Conciliation Commissions and Arbitral Tribunals
36,

Although the Convention leaves the parties a large measure of freedom

as regards the constitution of Commissions and Tribunals, it assures that
a lack.of agreement between the parties on these matters or the unwillingness
of a party to cooperate will not frustrate proceedings (Articles 28-29 and

37-38, respectively).
37.

Mention has already been made of the fact that the parties are free to

appoint conciliators and arbitrators from outside the Panels (see paragraph
20 above). While the Convention does not restrict the appointment of conciliators with reference to nationality, Article 39 lays down the rule
that the majority of the members of an Arbitral Tribunal should not be
nationals either of the State party to the dispute or of the State whose
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- 14 national is a party to the dispute. This rule is likely to have the effect
of excluding persons having these nationalities from serving on a Tribunal
composed of not more than three members. However, the rule will not apply
where each and every arbitrator on the Tribunal has been appointed by
agreement of the parties.
Conciliation

38.

proceedings;powers and functions of Arbitral Tribunals

In general, the provisions of Articles 28-35 dealing with conciliation

proceedings and of Articles 36-t9, dealing with the powers and functions
of Arbitral Tribunals and awards rendered by such Tribunals, are selfexplanatory. The differences between the two sets of provisions reflect the
basic distinction between the process of conciliation which seeks to bring
the parties to agreement and that of arbitration which aims at a binding
determination of the dispute by the Tribunal.
39.

Article 41 reiterates the well-established principle that international

tribunals are to be the judges of their own competence and Article 32 applies
the same principle to Conciliation Commissions. It is to be noted in this
connection that the power of the Secretary-General to refuse registration
of a request for conciliation or arbitration (see paragraph 19 above) is so
narrowly defined as not to encroach on the prerogative of Commissions and
Tribunals to determine their own competence and, on the other hand, that
registration of a request by the Secretary-General does not, of course,
preclude a Commission or Tribunal from finding that the dispute is outside
the jurisdiction of the Centre.
40.

In keeping with the consensual character of proceedings under the

Convention, the parties to conciliation or arbitration proceedings may agree
on the rules of procedure which will apply in those proceedings. However,

if or to the extent that they have not so agreed the Conciliation Rules and
Arbitration Rules adopted by the Administrative Council will apply (Articles
33 and

44).
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Under the Convention an Arbitral Tribunal is required to apply the law

agreed by the parties. Failing such agreement, the Tribunal must apply the
law of the State party to the dispute (unless that law calls for the application of some other law), as well as such rules of international law as may
be applicable. The term "international law" as used in this context should
be understood in the sense given to it by Article 38(1) of the Statute of
the International Court of Justice, allowance being made for the fact that
1)
Article 38 was designed to apply to inter-State disputes.
Recognition and enforcement of arbitralawards
)i2.

Article 53 declares that the parties are bound by the award and that

it shall not be subject to appeal or to any other remedy except those provided
for in the Convention. The remedifIs provided for are revision (Article 51)
and annulment (Article 52). In addition, a party may ask a Tribunal which
had omitted to decide any question submitted to it, to supplement its award
(Article L9(2)) and may request interpretation of the award (Article
t3.

SO).

Subject to any stay of enforcement in connection with any of the above

proceedings in accordance with the provisions of the Convention, the parties
are obliged to abide by and comply with the award and Article

54

requires

1) Article 38(1) of the Statute of the International Court of Justice reads
as follows:
"1, The Court, whose function it is to decide in accordance with
international law such disputes as are submitted to it, shall apply:
a. international conventions, whether general or particular,
establishing rules expressly recognized by the contesting
states;
b. international custom, as evidence of a general practice
accepted as law;
c. the general principles of law recognized by civilized nations;
d. subject to the provisions of Article 59, judicial decisions
and the teachings of the most highly qualified publicists
of the various nations, as subsidiary means for the determination
of rules of law."

- 16 -

every Contracting State to recognize the award as binding and to enforce it
as if it were a final decision of a domestic court. Because of the different
legal techniques forowed in common law and civil law jurisdictions and the
different judicial systems found in unitary and federal or other non-unitary
States, Article 54 does not prescribe any particular method to be followed
in its domestic implementation, but requires each Contracting State to meet
the requirements of the Article in accordance with its own legal system.

L111,.

The doctrine of sovereign immunity may prevent the forced execution

in a State of judgments obtained against foreign States or against the
State in which execution is sought. Article 54 requires Contracting States
to equate an award rendered pursuant to the Convention with a final judgment
of its own courts. It does not require them to go beyond that and to undertake forcible execution of awards rendered pursuant to the Convention in
cases in which final judgments could not be executed. In order to leave
no doubt on this point Article 55 provides that nothing in Article 54 shall
be construed as derogating from the law in force in any Contracting State
relating to immunity of that State or of any foreign State from execution.
VII
Place of Proceedings

45.

In dealing with proceedings away from the Centre, Article 63 provides

that proceedings may be held, if the parties so agree, at the seat of the
Permanent Court of Arbitration or of any other appropriate institution with
which the Centre may enter into arrangements for that purpose. These arrangements are likely to vary with the type of institution and to range from merely
making premises available for the proceedings to the provision of complete
secretariat services.
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Disputes Between Contracting States

46.

Article 64 confers on the International Court of Justice jurisdiction

over disputes between Contracting States regarding the interpretation or
application of the Convention which are not settled by negotiation and
which the parties do not agree to settle by other methods. Hhile the
provision is couched in general terms, it must be read in the context of
the Convention as a whole. Specifically, the provision is not intended to,
and in the opinion of the Executive Directors does not, confer jurisdiction
on the Court to review the decision of a Conciliation Commission or Arbitral
Tribunal as to its competence with respect to any dispute before it. Nor does
it empower a State to institute proceedings before the Court in respect of a
dispute which one of its nationals and another Contracting State have consented
to submit or have submitted to arbitration, since such proceedings would
contravene the prohibition laid down in Article 27, unless the other Contracting
State had failed to abide by and comply with the award rendered in that dispute.
IX
Entry intoForce

47.

In accordance with customary practice in the United Nations family

(see, for example, the U.N. Convention on the Recognition and Enforcement
of Foreign Arbitral Awards), the Convention is open to members of the United
Nations or any of its specialized agencies and States parties to the Statute
of the International Court of. Justice. No time limit has been prescribed for
signature and that signature is required both of States joining before the

Convention entered into force and those joining thereafter. The Convention
is subject to ratification or acceptance by the signatory States in
accordance with their constitutional procedures (Articles 70 and 71).
48.

The provision on entry into force (Article 72) is somewhat unusual in
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- 18 requiring not only a specified number of ratifications or acceptances but, in
addition, a declaration by the Executive Directors of the Bank. Since the
Convention is mainly of a procedural character, precedent suggested that a
small number of ratifications, possibly as few as three, should suffice to
bring the Convention into force. On the other hand, the Convention creates
an institution, the Centre, and this feature of the Convention argued in favor
of requiring a larger number of ratifications. Finally, the subject-matter
of the Convention, disputes between States and foreign investors, made it
appear desirable that at the time of entry into force the Convention should
have been ratified both by States which are likely to be host States and by
States whose nationals are likely to be making foreign investments. The
Executive Directors concluded that it would be appropriate to require
ratifications or acceptances by at least 12 States and, after that number
had been reached, to decide, on the recommendation of the President of the
Bank, whether to declare immediately that the Convention will enter into
force, or to await additional ratifications or acceptances if this would ensure
that both groups of States were represented among the Contracting States at
the time of entry into force.
49.

The attached text of the Convention in the English, French and Spanish

languages has been deposited in the archives of the Bank, as depositary,
and is open for signature from the date of this Report.

SID/65-2 (February 17, 1965)
Memorandum of the Meeting of the Committee of the Whole, February 16, 1965, not an approved
record. Discussion of Chapters I and II of the Draft Convention 1
1. There were present: omitted

2. Mr. Woods reminded the meeting that the Committee would review in
the first instance Does. R64 -1531 and R65-63which contain the draft Convention
prepared by the Legal Committee and some changes suggested by the Bank's
The articles discussed, unless otherwise indicated, refer to the Revised Draft Convention, Doc. 123, as amended by the Proposed Changes laid down
in Doc. 127
123
127

2 Doc.
3 Doc.
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staff. After that review was completed the Committee would consider the
draft report to the Executive Directors which would accompany the Convention
when submitted to Governments (Doc. R65-11)% He then asked Mr. Broches to
introduce the documents under consideration.
3. Mr. Brochessaid that, in addition to the documents mentioned by the
Chairman, a text of the drtft prepared by the Legal Committee with the
additional suggested changes written in had been circulated in English
under R65-105and in French and Spanish under R65-10/11 He thought that the
work of the Committee would be facilitated if the members would use that
document. He then suggested that the Committee consider the Draft Convention
article by article starting with Chapter I. The Preamble could be considered
after all the articles had been dealt with.
4. Mr. Mejia-Palacioasked whether the discussion in the Committee would
deal with the three texts, i.e. the French, the Spanish and English texts or
only with the English text at this point. The French and Spanish texts could
be reviewed by the French-speaking and Spanish-speaking Directors respectively,
and at that time any agreed changes in the English text could be introduced
in the French and Spanish texts.
5. Mr. Broches replied that the suggestion of Mr. Mejia-Palacio would
facilitate the work but stressed that it was the intention torEgVe three
equally authentic texts and not an English with French and Spanish translaticns.
6. Mr. Woods, in summing up, said that the Committee would deal in the first
instance with the English text. After the first round of discussions on the
English text had been completed and before the final round of discussions
would start, the French and Spanish texts would be reviewed and made to conform
with any modifications in the English text. If any discrepancies were to
remain they could be discussed during the second round of discussions.
Section 1, Establishment and Organization of the Centre
Section 2

The Administrative Council

7. Mr. Brochesasked for comments on Articles 1, 2 and 3 which were
substantially in the form approved by the Legal Committee. There being no
comments, Mr. Brochesmoved on to Section 2 (The Administrative Council),
Articles 4 through 8, and pointed out that, with one minor exception, there
were no changes from the text recommended by the Legal Committee.
8. Mr.,Rajanrecalled that his Government's representative had proposed
that there should be some intermediate body, maybe an executive committee or
something of that kind, for the administration of the Centre. The Administrative Council would meet only once a year and there might be matters which the
Chairman and the Secretary-General might in the meantime want to refer to
a small committee. While the Legal Committee had not accepted this proposal
it had introduced a provision in Article 6 (2) permitting the Administrative
Council to appoint "such committees as it considers necessary". He strongly
supported this provision.

9. Mr. Donner remarked that under Article 6 (1) (c), the Administrative
Council will adopt the rules of procedure of the institution of conciliation
and arbitration proceedings. He stressed that his Government considered
it very important that Governments be given an opportunity to express their
4 Doc. 128
5 Not reproduced
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-3viols on any proposed rules when the Administrative Council was called upon
to deal with this matter.
10. Mr. Broches understood that in some countries there was a feeling that
the Centre should avail itself of the experience gained by existing arbitral
organizations such as the International Chamber of Commerce; the Administrative
Council undoubtedly would want to take advantage of the experience of such
organizations and the staff of the Centre in preparing drafts of those rules
would certainly seek the advice of Governments and those organizations before
submitting them to the Administrative Council.
11. Mr. Khosropur referring to paragraph (e) of Article 6 asked whether any
period of service for the Secretary-General or the Deputy Secretary-General
would be set forth in the Convention.
12. Mr. Broches replied that the Convention itself did not fix any period
of service in order to ensure sufficient flexibility. The Administrative
Council would determine all conditions of service of those officials including
their term of office, and could at the beginning make interim arrangements.
13. Mr. Lieftinck referring to Article 6 (1) (f) asked what was meant by
the term 7Tnrivaibudget of the Centre". Would this be a budget of revenues
and expenditures or only a budget of expenditures? He would prefer the first
type of budget and would like to see this spelt out in the Convention.
14. Mr. Broches agreed that it might be best to spell out what was intended
since the term "budget" meant different things to different people in different
countries.
15. Mr. Woods pointed out in practice the revenues of the Centre would be
of two kinds: contributions from the Badk and fees payable by the users of
the Centre. The second kind would be difficult to estimate in the budget.
16. Mr. Lieftinck replied that all he wanted to ensure was that the Centre
would not operate with a deficit but that budgeted expenditures would be
covered by expected revenues. Mr. Woods agreed with Mr. Lieftinck.

17. Mr. Riley pointed out that it could not be possible to estimate receipts
from fees for arbitration and conciliation proceedings because nobody could
guess how many cases would come to the Centre. Therefore all the budget could
do was to estimate the administrative cost of running the Centre.
18. Mr. Broches pointed out that revenues from fees paid by the parties
would cover the out-of-pocket costs of the particular proceedings so that
these revenues would in practice off-set the added cost.
19. Mr. Malaplate said that he did not find it absolutely necessary to
provide in the Convention that the budget of the Centre be annual; he would
leave this matter to the administrative and financial regulations of the
Centre. As for the Centre incurring a deficit, under Article 17 such deficit
would have to be borne by the Contracting States in a pre-determined proportion.
Therefore he did not think it would be necessary to stress that revenues would
have to cover expenses in the Convention.
20. Mr. Broches commented that the addition of the words "of revenue and
expenditure" after the word "budget" would be useful to call the attention
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- 4 of the Administrative Council to the amount of contribution, if any, which
the Centre could expect from the Bank.
21. Mr. Woods concluded that the words "revenue and expenditure", should
be added.
22. Mr. Hirschtritt referring to Article 7 (1) wondered whether it would not
be preferable to use a provision similar to the Bank's by-laws which provides
for a call of the meeting of the Board of Governors at the request of not
less than five members or one-fourth of the voting power of its membership.
23. Mr. Broches agreed that a system similar to the one used in the Bank's
by-laws would be preferable in view of the fact that, at least at the beginning,
the number of the Contracting States might be rather low. At the request of
Mr. Rajan and Mr. van Campenhout, Mr. Broches specified that what he had in
mind was that a meeting of the Administrative Council would be called if it
was requested by five members of the Council or one-fourth of its members
whichever number was smaller.
24. Mr. Woods asked that language to that effect be prepared by the staff
and circulated to the Committee by the next meeting: The Chairman then
moved to Section 3 (Articles 9, 10 and 11) and asked for questions or comments.
Section 3., The Secretariat
25. Mr. Garba said that Article 9 left open the possibility of an unlimited
number ofR5Uty Secretaries-General.
26. Mr. Broches replied that in the Legal Committee, after some discussion,
it had been decided to leave the language as it is and to recommend that the
report of the Executive Directors contain a statement to the effect that,
in the opinion.of the Directors, it was difficult to foresee any justification
for a large staff. The draft report (Doc. R65-11)7containedsuch a statement.
27. Mr. Garba referring to the statement in the draft report just mentioned
by Mr. Broches wondered why the Convention itself did not limit the number of
Deputy Secretaries-General to, say, two.
28. Mr. Broches replied that at the beginning two might not be necessary;
in any case, the Executive Directors of the Bank, by controlling the Bank's
contribution to the Centre, could prevent any proliferation of high officials.
29. Mr. van Campenhout asked whether the statement in the draft report
was intended to indicate that at least one Deputy would be appointed in
addition to the Secretary-General.
30. Mr. Broches replied that he thought that even at the beginning a Deputy
Secretary-General would be required in order to perform administrative or
ministerial acts during any absence of the Secretary-General but the Deputy
need not be a full-time employee. Perhaps a Bank official could act as
Deputy from time to time.
31. Mr. Kochman, in connection with Article 10, stressed that the questions
of the term of office and re-eligibility of the Secretary-General were
important questions which should be dealt with in the Convention itself.
• See Doc. 130
7 Doc.

128
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-532. Mr. Khosropur pointed out that, since the Convention could enter into
force alter ratification by twelve States, the Secretary-General and Deputy
Secretary-General could be initially elected by only eight States and the
Convention did not make any provision for a re-election after a larger
number of States had acceded to the Convention.
33. Mr. Woods remarked that Mr. Khosropur:s point was well taken and would
confirm the need to maintain flexibility in the Convention.
34. Mr. Broches said that the Administrative Council would most likely act
in a reasonable manner and initially appoint somebody for one or two years
if a large number of States was expected to join the Convention soon.
35. Mr. van Campenhout suggested that the Report of the Executive Directors
contain a statement on the lines just mentioned by Mr. Broches.
36. Mr. Lieftinck thought that flexibility could be maintained while ensuring
that the initial members of the Administrative Council would not pre-empt
the rights of the majority of a provision was added in the Convention to the
effect that the Secretary-General and any Deputy Secretary-General would be
elected for a term not longer than, say, six years and could be re-elected.
37. Mr. Broches remarked that in the International Court the term of office
of the Registrar was fixed at seven years in the Regulations rather than the
Statute of the Court. Similarly, in the Bank the term of office of the
President was specified in the by-laws and not the Articles.
38. Mr. Rajan pointed out that even a ceiling of, say, six years on the term
of office of the Secretary-General might not overcome the problem mentioned by
Mr. Khosropa if the initial membership was very small. A much shorter
maximum term of office would be required.
39. Hr.Woods concluded that the feeling of the meeting was in favor of imposing a ceiling on the term of office of the Secretary-General and his Deputy in
the Convention and of stressing in the Report of the Executive Directors the
need for a shorter term for the initial appointments. He asked Mr. Broches to
draft some language for the consideration at the next meeting of the Committee:
Mr. Lieftinck asked whether some provisions should not be made
40.
for dismissal of the Secretary-General, perhaps by a two-third majority,
when he had lost the confidence of the Council.
Mr. Broches said that this point could be covered either in the
administrative regulations of the Centre'or, as was the case in the Bank
with respect to its President, in the employment contract.
Section

4, The

42.

Mr. Woods asked for Comments on Section

Panels

4 (Articles

12 through 16).

Mr. Garba asked what was the origin of the expression "high moral
43.
character" as applied to members of the Panels.
Mr. Broches replied that it came from the Statute of the Inter44.
national Court of Justice.
• See Doc. 130
Regulations and Rules of the Centre (ICSID/4)
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Mr. Kochman asked what was the reason for the clause in paragraph
45.
(1) of Article 13 about the nationality of members of the Panels.
Mr. Broches replied that it was felt that some countries might not
46.
be able at the outset to find sufficiently eminent people willing to serve
on the Panels and should be allowed to draw on nationals of other States
with which they had some affinity.
Nx,Illianoreverting to the words "high moral character", suggested
47.
that they be deleted, because under the provisions for challenge of
arbitrators or annulment of awards, a party would be entitled to raise
questions about an arbitrator's morality. This could lead to undesirable
situations. The requirement of "high moral character" might be realistic
for the selection of the relatively small number of judges of the International Court of Justice. On the other hand, the selection of some
400 Panel members on the same basis might prove difficult besides inviting
controversy and uncertainty regarding effectiveness of awards.
Mr. Woods did not feel that to refer to qualified persons of "high
48.
moral charicter" was an unduly strict standard, or would cause difficulty
in composing the Panels.
Mr. Broches pointed out that lack of high moral character was not
49.
a ground for annulment of an award; as Mr..,Rajan had said, it might be
used to challenge an arbitrator. For the latter purpose, it was not
enough, however, to allege that the arbitrator was not of high moral
character, but to establish facts indicating a manifest lack of that
quality, and he did not think this a dangerous provision. Many experts
at earlier meetings had urged the need to impress on States the desirability
of appointing persons who possessed in a high degree three basic qualities,•
viz., competence, high moral character and independence of judgment.
50.
Mr. Lieftinck suggested that as the concept of "high moral
character" might vary in different parts of the world this standatd might
be replaced by that of "integrity", so that the text would read: "Persons
of integrity and recognized competence
who maybe relied
upon to exercise independent judgment."
51.
Mr. Broches recalled that the standard of "high moral character"
had been used in the Statute of the International Court of Justice although
it had to be applied to persons from different cultures. The Legal
Committee had felt that these were the right words and he would prefer
to leave them unaltered.
52.
Mr. Woods said that there was a substantial majority in favor of
leaving the reference to "high moral character" as it stood.
Section 5

Financing the Centre

Mr. Broches said that the word "the" should be inserted as the
53.
second word in the paragraph so that the opening words of the article
would read: "If the expenditure of the Centre cannot be met
" While
it had been agreed that, as a general rule, the Convention and the accompanying Report of the Executive Directors should be discussed separately,
this Article should be considered together with the relevant paragraph
of the Report (paragraph 16 of R65-11) in view of the importance of the
to Doc. 128
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- 7 Bank's role in assisting in financing the Centre foreseen in the phrase
"or out of other receipts" in Article 17. Paragraph 16 of the Report
would reflect a decision by the Executive Directors regarding the nature
and extent of the Bank's financial assistance and that decision would in
fact be taken through the Executive Directors' adoption of that paragraph
of their Report.
Mr. Woods recalled that it had been the Bank's intention from the
54.
beginning that it would finance the Centre to a certain extent. The
extent of financial assistance would be reviewed annually.
Section

6

Status Immunities and Privileges

Mr. Broches in answer to Mr. Ozaki's request for clarification of
55.
the privileges and immunities of "parties" to a dispute explained that
Article 21 gave the Chairman and members of the Administrative Council,
persons acting as conciliators or arbitrators or members of a Committee
appointed pursuant to paragraph (3) of Article 52, as well as officers
and employees of the Secretariat, immunity from legal processes -with
respect to acts performed by them in the exercise of their functions.
Article 22 extended that immunity to certain other groups, and after
careful consideration the Legal Committee had agreed that "parties" to
a dispute should be one such group thereby offering them a measure of
protection if they had to appear in a country in which the atmosphere was
unfriendly. While "parties" did not strictly perform "functions" the
Legal Committee considered that the wording adequately conveyed the
intended meaning viz., that parties would in fact be immune only in
respect of acts done before the tribunal as parties to the dispute.
Mr. van Campenhout observed that the standard adopted in Article
56.
accorded by Contracting States to the represent21(b) viz. "immunities
atives, officials and employees of comparable rank of other Contracting
States", might not be sufficiently comprehensive since there were some
employees of States who, while being "of comparable rank," were not entitled
to any privileges whatsoever. In his view it might be better to refer to
the immunities accorded to "diplomatic agents".
57.

Mr. Broches agreed that the provision might be difficult to apply.

On the other hand a careful study of other recent conventions dealing with

privileges and immunities had revealed no better solution, and the Legal
Committee had taken the view that Contracting States could be relied upon
to apply the provision reasonably and in good faith despite any uncertainty
created by the wording.
Mr. Mejia asked what was meant by the term "international legal
58.
personality" in Article 18 and whether it had been used in other conventions.
Mr. Broches said that the concept of international legal personality
59.
had existed in international law for about 20 years and had recently been
used in multilateral agreements. One such agreement was the Charter of the
African Development Bank. The term "international legal personality"
implied the capacity to act on the international level as distinguished
from the capacity to act on the domestic, or national level. The Centre
had international legal personality as well as the capacity to perform
on the domestic level, the acts listed in Article 18.
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-- 8 Mr. Malaplate said his government felt that the immunities to be
60.
granted to parties, agents, counsel, advocates, witnesses and experts under
Article 22(b) were inadequate in that their communications were not
accorded special treatment as were those of the Centre itself.
Mr. Broches said there were two aspects to the question of communi61.
cations. Special treatment in respect of communications, e.g. the right
to use codes, was only accorded to the Centre itself, and he was not aware
of any precedent for extending this privilege to others. On the other
hand, the groups of persons Mr. Malaplate had in mind would, under
Article 21(a) be immune for suit in respect of statements in communications
say between them and the tribunal.
Chapter II - Jurisdiction of the Centre
Article 25, paragraph(1)
Mr. Broches recalled that the principal provisions of Article 25,
62.
i.e. paragraph117 which represented a compromise between various points
of view, had been adopted by the Legal Committee by a very substantial
majority.
63.
Mr. Lieftinck said he had been requested by the Israeli Government
to express a strong preference for the "closed" approach which sought to
limit the jurisdiction of the Centre by a more or less precise definition
of the disputes which could come before it, over the "open" formula
favored by the majority of the Legal Committee. The Netherlands and
Yugoslavia, however, were more in favor of the "open" formula, the position
which he himself would support.
Mr. Ozaki said that the Japanese Government preferred the "open"
64.
formula but would like to see included in the Report at the Executive
Directors some examples of what was meant by the term "investment".
65.
hr. Broches said that the staff had prepared a definition of
"investment" and had also brought to the attention of the Legal Committee
a number of examples of definitions of that term taken from legislation
and bilateral agreements. None of these had proved acceptable. The
large majority had, moreover, agreed that while it might be difficult to
define "investment," an investment was in fact readily recognizable. The
Report would say that the Executive Directors did not think it necessary
or desirable to attempt to define the term "investment" given the essential
requirement of consent of the parties and the fact that Contracting States
could make known in advance within what limits they would consider making
use of the facilities of the Centre. Thus each Contracting State could,
in effect, write its own definition.
66.
Mr. Gutierrez Cano had been convinced by
Broches' explanation.
However, some of the countries he represented had, in thegal Committee,
maintained the position that the jurisdiction of the Centre ought to be
closely defined. He thought some explanation or description should be
given (not necessarily in the text of the Convention) indicating generally
the kind of matters with which the Centre would deal.
Mr. Broches observed that Ar. Gutierrez Cano's point was slightly
67.
different from the narrower one raised by Kr. Ozaki. hr. Ozaki was
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- 9 concerned with the definition of "investment", whereas the countries
referred to by Mr. Gutierrez Cano and some Latin American countries were
concerned with the definition of "investment disputes" assuming for the
moment that the term "investment" itself needed no definition. The Report
to the Executive Directors on the work of the Legal Committee (R64-155)"
contains some examples of investment disputes, e.g. the Centre could deal
with disputes arising out of a unilateral change of the legislation of
the host State to the detriment of the investor. He did not, however,
think it would be desirable to do more in the Report than make it clear
that the dispute had to be a "legal" dispute.
Mr. Mejia, recalled that the Colombian Government was opposed to the
68.
use of the term "legal dispute" as being too wide, and would prefer a more
precise expression. That government was also against the idea of a private
citizen being placed on the same plane as that of a State in a dispute.
There was no comment on paragraphs (2) and (3) of Article 25.
Article 25, paragraph (4)
69.

Mr. Khosropur noted that if, as had been indicated in Document

R65 6, page 3, the Secretary-General was to be given the function of
-

transmitting notifications under paragraph (4) to Contracting States, a
consequential change would be necessary in Article 75 which at present
assigned that function to the Bank.
70.
Mr. Rajan said that Article 25(4) was a very important provision
and to some extent took care of the points raised by Messrs. Mejia and
Gutierrez Cano, by India, and some other countries. He felt that one
reason for the wide support Article 25 as a whole had received in the
Legal Committee was the incorporation in it of this provision.
Article 26

71. Mr. Kochman asked whether in the second sentence of Article 26(1)
the word "may" could not be replaced by a stronger one.
72.
Mr. Broches said that the first sentence of Article 26(1) reflected
the position supported by State practice,that when governments agreed to
an arbitration clause they did not normally require in addition the prior
exhaustion of other remedies. The second sentence of Article 26(1) had
been added by the Legal Committee merely to make clear that the first
sentence was not intended to cast any doubt on the right of States to
require exhaustion of local remedies. The words "A Contracting State
may require ...." left no doubt as to the right of the State in this
regard.
Mr. Lieftinck said he had been requested by the Israeli Government
73.
to speak in favor of making the exhaustion of local remedies the rule and
recourse to arbitration under the Convention, the exception. However, he
would himself support the Netherlands position viz. that while they
accepted the present text of Article 26(1) as a compromise, they felt
that the second sentence was in fact superfluous.
Mr. Rajan said that while Article 26(1) as it stood was acceptable
74.
to his Government, he would like Mr. Broches to clarify whether a State's
II

Doc. 124
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right to require exhaustion of local remedies was one which must have been
embodied in an agreement between the State and the investor.
Mr. Broches said that when a State had entered into an agreement
75.
with an investor containing an arbitration clause unqualified by any
reservation regarding prior exhaustion of local remedies, the State could
not thereafter demand that the dispute be first submitted to the local
courts.
Mr. Rajan thought that this point should be clarified in the
76.
Report of the Executive Directors.
Mr. Broches recalled that paragraph 31 of the Draft Report (R65-11)
77.
dealt with the matter. On the suggestion of Mr. Woods the question of
whether that paragraph might be expanded or modified was postponed until
discussion of the Report.
Mr. Malaplate wondered if paragraph (1) of Section 26 could not be
78.
simplified and be condensed to say that "consent of the parties to
arbitration under this Convention shall, unless otherwise stated, be
deemed to exclude any other remedy." He also suggested that, in the
French text, the term "recours" be used instead of "voies". Mr. Broches
said that he would look into those two points.
79.

Mr. Woods invited comments on paragraph (2) of Article 26.

80.
Mr. Lieftinck suggested that the words "under an investment scheme"
be deleted. What mattered was that the State had satisfied its national's
claims, whether under an insurance scheme or otherwise.
81.
Mr. Broches said that paragraph (2) had been accepted in the Legal
Committee by a very slim majority and that there had been a very large
minority opposed to the very idea of subrogation of the investor's State.
Objections had been of two kinds: some delegates thought that, as the
purpose of the Convention was to enable a private party and a State to
settle their disputes, it would be contradictory to permit the substitution
of the private investor by his State in the proceedings. Others felt that
a developing State would be in a weaker position if it were confronted
by the investor's State rather than the investor himself. A small majority
had been found in favor of the present text because it clearly restricted
the right of the investor's State to appear before the Centre to the
cases in which that State would stand in the investor's shoes as it were
and divest itself of its sovereign character. The purpose of the words
"under an investment insurance scheme" was to allay the fears of some
countries that investors might transfer claims to their State for the sole
purpose of having a stronger position in the dispute.
82.
Mr. Lieftinck felt that the limitation to investment insurance
schemes would amount to a discrimination against the nationals of States
which had no such schemes. As a result there would be pressure put on
Governments to create such schemes if only to afford their nationals the
benefits of paragraph (2). An investor could more easily convince his
State to take over his claim if he could substitute the State in proceedings before the Centre.
83.

Mr. Woods announced that the discussions would continue on the
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morning of Thursday, February 19, 1965, after the IFC Board meeting, and
the Committee might also meet in the afternoon of that day.
84.

The meeting adjourned at 12:50 otclock

SID/65 3 (February 17, 1965)
-

COMMITTEE OF THE WHOLE ON SETTLEMENT OF INVESTMENT DISPUTES
Meeting of February 16;775-Proposed Amendments to the Revised Draft of the Convention
Article 6
(1

)

(f) adopt the annual budget of revenues and expenditures of the
Centre;

Article 7
(1) The Administrative Council shall hold an annual meeting and such
other meetings as may be determined by the Council, or convened
by the Chairman, or convened by the Secretary-General at the
request of five members or one-fourth of the members of the

Council, whichever is less.
Article 10
(1) The Secretary-General and any Deputy Secretary-General shall be
elected by the Administrative Council by a majority of two-thirds
of its members upon the nomination of the Chairman for a term of
service not exceeding six years and shall be eligible for re-election.
After consulting the members of the Administrative Council, the
Chairman shall propose one or more candidates for each such office.
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SID/65-4 (February 23, 1965)
Memorandum of the Meeting of the Committee of the Whole, February 18, 1965, not an approved
record. Discussion of Chapter II, Article 26(2)1
1. There were present: omitted

Article 26, paragraph (2)

2. Mr. Woods asked Mr. Broches whether he had any suggestions to make in
reply to the point raised by Mx. Lieftinck at the last meeting of the Committee.
Mr. Broches said that he would propose two small changes in the text of paregrap117a Article 26; the first of which might meet Mr. Lieftinck's point
while the other one might clarify some doubts that had been expressed by the
German and Japanese authorities. The first change would consist in substituting
the words "under an investment guarantee system" for the words "under an investment insurance scheme". The second suggestion would consist in adding at the
end of the first sentence of paragraph (2) the words "and requests such substitution" to make absolutely clear that substitution of the investor's State
for his national would not occur without the agreement of that State.
3. Er. Hirschtritt said that the proposed changes were acceptable to him
but enquired whether the use of the word "guarantee" instead of "insurance"
could be interpreted as still including investment insurance systems if some
country wanted to use such a system.

14.

Mr. Broches stated that such insurance systems would be covered by the
provision.

5. Mr. van Campenhout suggested that in order to avoid any doubts on the
subject it might be preferable to use both the word "guarantee" and the word
"insurance" and to specify "under an investment guarantee or insurance system".
6. Mr. Lieftinck supported Mr. van Campenhout's suggestion in order to avoid
any doubts about the scope of subrogation.

7.

Mr. Gutierrez Cano recalled that at the meetings of the Legal Committee

the experts from the countries he represents had expressed their objection to

the very principle of subrogation in the Convention. Those experts had opposed
the provision now in Article 26, paragraph (2) on juridical and political reasons and he shared their views. The primary purpose of the Convention was to
provide new machinery for settlement of disputes between individual investors
and host governments. At the present time the methods of handling those disputes are either recourse to local courts or the espousal of the individual's
case by his own State thus raising the dispute to the inter-State level. The
Convention intended to add a new procedure by which the individual investor
could acquire the status of a subject of international law and appear before
an international forum such as the Centre. This new independent procedure
should not be linked with other forms of settlement of investment disputes
through the device of subrogation which would transform a dispute between an
individual and a government into a dispute between States or between a State and
a still unknown international organization. In his opinion, the presence of an
individual in the proceedings before the Centre was an essential feature of the
proposed Convention. The introduction of the State in lieu of its national
would change the nature of the dispute. He therefore proposed that subrogation
as provided in paragraph (2) of Article 26 be abandoned.
8. Mr. Broches recalled that the provision in paragraph (2) of Article 26
had been the subject of a long debate in the Legal Committee. In the final
I The articles discussed, unless otherwise indicated, refer to the Revised Draft Convention, Doc. 123, as amended by the Proposed Changes laid down
in Doc. 127
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- 2vote on that provision, the roll call had shown that 2L delegates were in favor,
19 were opposed and 3 abstained. The purpose of the provision was to add the
possibility that a State which has indemnified its own citizen could, if it so
wished and if the host State agreed, step down from its position as a sovereign
entity to the level of the investor and go before the arbitral tribunal as if
it were a private individual, giving up any rights which it might have as a
State. The majority in the Legal Committee thought that such a possibility
should n&t be excluded in the Convention while some of the spokemen in the
minority felt that it was wrong to have two States before an arbitral tribunal
set up under a Convention which had the purpose of providing facilities for
settlement of disputes between States and individuals.
9. Mr. Woods asked what was Mr. Broches' opinion, as General Counsel, on
this issue.
10. Mr. Broches replied that he did not think that many States would want to
avail themselves of the possibility of being substituted for their national in
proceedings before the Centre. On the other hand, the provision referred also
to international institutions and if governments decided to set up an international institution for multilateral investment guarantees, the possibility
that the institution be substituted for the investors it had indemnified would
be extremely useful. Since it was always difficult to amend existing conventions, he would be in favor of retaining paragraph (2) of Article 26 as an added
element of flexibility in the Convention but did not consider it an essential
feature of the Convention.
11. Mr. Kochman said that Mr. Gutierrez Cano had already covered almost all
the points he had wanted to make. He agreed with most of Mr. Gutierrez Cano's
views. By way of clarification on a technical point, he wanted to know whether
the last sentence in paragraph (2) was really necessary since the very concept
of subrogation indicated that the investor could not transfer to his State more
rights or obligations by way of subrogation than he enjoyed.
12. Mr. Broches explained that the last sentence in paragraph (2) was not
necessary from a legal viewpoint but had been introduced in order to make it
absolutely clear, in view of the concern expressed by many capital-importing
countries, that if the investor's State wanted to avail itself of this course,
it would have the rights of the investor and no more than rights of the investor.
13. Mr. Donner said that his government had some concern about paragraph (2)
of Article 27Uconnection with paragraph (1) of the same article and with
Article 27. Many bilateral investment insurance or guarantee agreements enabled
the guarantor government which had indemnified an investor to pursue the investor's claims. His government wanted to make sure that the provision in
paragraph (2) of Article 26 according to which any other remedy outside the
framework of the Convention would be waived by the subrogee State would not
apply except where the capital-exporting State had expressly consented to being
substituted to the investor in proceedings before the Centre.
14. Mr. Broches replied that there had never been any intention to force a
capital-exporting country to appear in lieu of its national in proceedings
before the Centre but only to permit such State to appear if it so requested
and if the other State consented. To make that point absolutely clear he had
suggested the addition of the words "and requests such substitution" at the end
of the first sentence of paragraph (2). However, once the capital-exporting
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State had decided to appear in the proceedings before the Centre as a subrogee
for the investor and the other State had consented to such substitution it would
be unreasonable if the capital-exporting State could keep in reserve the possibility of using other remedies, for instance under a bilateral agreement.
15. Mr. Donner said that it would be important to exclude these doubts in the
minds of some capital-exporting countries in the same manner as it had been done
for some fears of capital-importing countries in the last sentence of paragraph
(2). He would have liked to see some language introduced in Article 26, paragraph (2) to make it absolutely clear that a capital-exporting country which
had indemnified its investors would not lose any of its remedies without its
consent by the mere fact of subrogation.
16. Mr. Broches thought that paragraph (2), with the additions he had earlier
suggested, could not be interpreted by anybody in a manner detrimental to the
interest of the capital-exporting countries. If a capital-exporting State did
not request to be substituted in the proceedings or the other State party to
the proceedings did not consent to the substitution, Article 26(1) would not
apply to the capital-exporting State because it dealt with consent of the parties to proceedings and the capital-exporting State would not be a party. Nor
would Article 27 affect the situation because it referred to a dispute between
the national of the capital-exporting State and the host State and, once the
capital-exporting State had indemnified its national and then made a claim against
the host State under a bilateral agreement, the dispute would be between those
two States.
17. Mr. Donner thought that the statement of Mr. Broches as counsel to the
Executive Directors would be very useful.
18. Mr. Garba wished to associate himself with Mr. Gutierrez Cano's position.
He would like to see paragraph (2) of Article 26 deleted because of its political
implications which would outweigh any possible benefit that would be derived
from its retention. To permit a dispute between a,Contracting State and an
investor to be elevated to a dispute between two States would be very dangerous
for a large number of developing countries.
Mr. Machado remarked that paragraph (2) was perhaps the most diffi19.
cult provision in the proposed Convention. The idea of a sovereign State
subrogating itself to one of its nationals was a great innovation in international law. As the purpose of the Convention was to stimulate the flow
of private capital to the developing countries, he felt that private investors
should be protected but any possibility of conflict between sovereign States
about private investment should be avoided. If investment insurance or
guarantee became more frequent, States might tend to become the successors
of their investors in disputes and, as it were, the collectors of private
debts. It had been suggested that subrogation be altogether deleted from
the Convention but he realized that investment guarantees existed under
quite a number of international agreements. Therefore he suggested that
the paragraph be re-worded to make it clear (1) that there would be no
automatic subrogation but that an agreement between the two States would
be required; (2) that subrogation could take place only in the case of
the claim by a citizen of the subrogee State; (3) that the indemnification
of the investor should be made under the terms of an investment insurance
or guarantee agreement in force between the two States; and (14) that the
amount claimed by the subrogee State should not, in any case, exceed the
amount paid by it to its investor. If this were accepted, he thought that
the paragraph on subrogation might be less unpalatable to many governments.
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Mr. Reilly saw much advantage in Article 26(2) which had, moreover,
been accepted by the Legal Committee after a great deal of discussion and
thought. The United Kingdom's Export Credits Guarantee Department, for
instance, could, after payment of a claim, find itself in the shoes of
an investor. This Article would enable it to pursue the remedies available to the investor in the dispute. If it were not expressly given this
capacity, the only remedy available to the Department would be to use
its power as a government and perhaps take the dispute to the International
Court of Justice. No government would wish to do this. The effect of
Article 26(2) would not be that of raising the investment dispute to the
level of a dispute between States, but rather of permitting the investor's
State as such to remain in the background while an impartial tribunal
decided the dispute as though the party in interest were the investor
himself. In other words, the government would not bring its weight to
bear in the dispute, and it would be unfair to the tribunals to assume
that they would treat the case any differently for the reason that a State
now stood in the place of the investor.
Mr. Mejia-Palacio recalled that it had been the policy of the Bank
21.
and of IFC in dealing with private investors to try to avoid the intervention of governments, and the idea behind the proposed Centre for settlement of investment disputes was in accord with that thinking. The aim of
the Convention was to give confidence to investors that they would be well
treated by the host Government and that they would have facilities for
settling their disputes with that government amicably and fairly before
an international tribunal. But to make the Centre available, as in effectdid
Article 26(2), for the settlement of disputes between States without any
safeguard other than the requirement of the consent of the States concerned
would not be proper. States had many methods open to them for settling
disputes between one another e.g. the International Court of Justice, and
the procedures under the Washington Convention of 1929. Bilateral investment
agreements contained clauses on the settlement of disputes and frequently
providedthatnegotiation should precede recourse to those procedures besides
other appropriate safeguards of the sovereignty of the parties. Moreover
there might be constitutional difficulties in some countries regarding the
very process of subrogation. He would, therefore, prefer to see Article
26(2) deleted or to accept a provision along the lines of that proposed by
Mr. Machado.
Mr. Broches commenting on the statements of Messrs. Garba,
22.
Gutierrez Cano, Machado and Mejia-Palacioobserved that much had been said
of the political dangers of introducing the investor's State in proceedings
before the Centre. Those speakers had overlooked the fact that there was
a constantly growing body of agreements which did introduce the investor's
State into relations between the investor and the host State. A number of
investment guarantee agreements now provided for compulsory arbitration,
in which the host State was called upon to recognize the substitution of
the investor by his State. While it was true that those agreements provided
for negotiation prior to arbitration, the host State had no choice as to
whether or not it would permit substitution of the investor's State in the
proceedings. Article 26(2) therefore introduced nothing new but merely
took account of thw whole web of interstate agreements of this nature which
existed at present, and the Convention left it to both States concerned to
choose whether they would use the facilities of the Centrerather than the
procedures provided for in their bilateral agreements.
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-5As to the suggestions for amendment made by Mr. Machado, two were
23.
in fact already incorporated in Article 26(2).
Mr. Woods said that any suggestions for amentment should be con24.
sidered only after a decision had been taken as to whether a provision
along the lines of Article 26(2) should be retained or omitted.
Mr. Thor said that all five countries he represented were in favor
25.
of subrogation as stated in Article 26(2), which they regarded as a vital
provision,
Mr, van Campenhout favored retaining Article 26(2) for the reasons
26.
stated by Mr. Broches. He saw no danger in it because its application
demanded prior agreement between the States concerned and was limited to
cases where a State had become subrogated under a guarantee or insurance
scheme in a manner frequently provided for in bilateral investment treaties.
Mr. van Vuuren supported the proposal to retain Article 26(2) which
27.
was the result of long and thorough discussion in the Legal Committee.
28.
Mr. Rajan,referring to Mr. Machado's suggestions for amendment
agreed that two of them were in fact
overed
c
in the present text of
Article 26(2) but felt that the wording might perhaps be altered to make
this clear. On the other hand, Mr. Machado's fourth point, viz. that
the amount claimed by the subrogated State should not exceed the amount
that that State had paid to the investor, was not covered and some way
should be found to do this. He also urged that Article 26(2) should
specify a time limit within which the investor's State could request the
host State's agreement to substitution.
29. Mr. Broches suggested that Mr. Rajan's last point might be met by
deletion of the words "at any time thereafter" in the fourth line of the
text so that substitution could be requested and consented to only at the
time of the host State's original consent to jurisdiction.
30.
Mr. San Miguelsaid he was against substitution of the investor
by his State or an international institution as foreseen in Article 26(2),
and would support the proposal of Mr. Machado. He believed that this
principle could have political consequences which might in the end defeat
the purposes of the Convention.
Mr. Khosropursaid that the majority of the countries he represented
31.
were not opposed to Article 26(2) and he would, therefore, be in favor of
retaining it. There could be no substitution without the consent of the
host State - consent which that State would always be free to refuse.
32.
Mr. Hirschtritt said he personally though Article 26(2) was a
beneficial oEFIEEREit provided a mechanism for reducing the level
of a dispute rather than elevating it to the so-called political or diplomatic level as might otherwise be the case.

33,

Mr. Handfield-Jones recalled that both Mr. Hirschtritt and
Mr. Reilly had visualized circumstances in which the investors State was
being brought in as an unwilling party, and inquired whether the whole
problem could not be avoided by an arrangement under which the guaranteeing
organization in the investor's State would require the private individual
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- 6 or the private national enterprise to have recourse to the facilities of
the Centre before meeting the insurance or guarantee claim.
Mr. Broches agreed that that was possible although problems might
34.
arise in praFITEW:-For instance, some insurers felt that once the investor
had been satisfied it would be difficult to make him spend money and time
pursuing a claim in which he had a merely academic interest. Again, it
might be open to the host State to argue that the investor had no real
interest in the case since he had been compensated for any damage he might
have suffered.
35.

Mr. Chen said he was for retention of Article 26(2).

36.
Mr. Gutierrez Cano asked how it would affect the position of the
host State if, after substitution of the investor by his State it was
proved that the investor had himself acted in breach of some legislative
provision or had incurred some obligation of a pecuniary nature.
37.
Mr. Broches in reply said that since the State stood in the shoes
of the investor any defences which the host State would have had against
the investor would be just as valid against his State. If there were an
independent claim by the host State against the investor it would not be
affected by the substitution, so that the host State could bring the
investor before the Centre if it wished to do so.
Mr. Machado asked whether, if the Convention were silent on sub38.
State, it would not still be open to the host
rogation by the
State to consent to such subrogation.
Mr. Broches, in reply, pointed out that the question of subrogation
39.
was not really involved at all. Article 26(2) had been included not in
order to provide for subrogation, but to enable two States to appear before
the Centre despite the basic provisions of Article 25 which said that the
facilities of the Centre were only available for disputes in which one
party was a State and the other was not.

40.
Mr. Gutierrez Cano said that, considering that the situation described in the COnvention is unprecedented, subrogation should be avoided not only of a State but also of any
other institution.
Mr. Machado thought that to permit two States to appear before
41.
the Centre would be to invite undue publicity for the dispute, and this,
in turn, would create political tensions which all countries would have
an interest in avoiding.
Mr. Woods said that there seemed to be a preponderance of opinion
42.
in favor of retaining Article 26(2). However it was the object of the
discussion to formulate a text which would be acceptable to as many
countries - both capital-exporting and capital-importing - as possible.
He would adjourn the meeting of the Committee of the Whole until Tuesday
morning February 23 when, time permitting, the discussion would be resumed
and a decision taken on whether or not a provision along the lines of
Article 26(2) should be retained. If it did not prove possible to continue
the discussion on Tuesday morning, it would be necessary to meet that
afternoon.
43.

The meeting adjourned at 5:00 o'clock p.m.
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SID/65-5 (February 25, 1965)
Memorandum of the Meeting of the Committee of the Whole, February 23, 1965, morning, not an
approved record. Discussion of Chapters III and IV 1
1. There were present: omitted

Mr. Woods recalled that when the Committee had adj,1.4urned on
2.
Thursday, February 18, 1965, it had been discussing Article 26(2). As
some Directors might not have had sufficient time to study the Memorandum
of the discussion at that meeting'he would suggest postponement of further
discussion of Article 26(2) and go on to consider Article 27.
Article 27
Mr. Gutierrez Cano said that Article 27 was quite acceptable to
3.
him. However, he would like to postpone final consideration of Article
27 until after the decision on Article 26(2).
4.

Accordingly, final consideration of Article 27 was postponed:

CHAPTER III - CONCILIATION
Section 1. Request for Conciliation
Mr. Lieftinck said that the Israeli authorities had expressed the
5.
opinion that a request by an investor for conciliation or arbitration
(Articles 28 and 36, respectively) should be subject to prior consent by
his State. That was not, however, the position taken by any of the other
governments he represented.
Mr. Broches observed that the point had been raised by the Israeli
6.
delegation in Bangkok but had not been reiterated in the Legal Committee.
It had received no support probably for the reason that it would get the
investor's State back into the picture, whereas the whole purpose of the
Convention was to keep capital-exporting Stated out of the dispute. He
himself would be opposed to the Israeli suggestion.
Section 2. Constitution of the Conciliation Commission
Mr. Rajan suggested that in Article 31(2) the word "qualifications"
7.
used in the draft of September 11, 1964 (Z-12)swas to be preferred to the
word "qualities" used in the present draft because "qualifications" was
more precise when speaking of the attributes listed in Article 14(1).
8.
Mr. Broches pointed out that the word "qualities" had been used in
Article 57 in order to refer to all of the attributes listed in Article
14(1). When reviewing the draft they had had to choose one term to be
used consistently and they had chosen "qualities" as being more appropriate
than "qualifications" when used to cover different kinds of attributes
including, for example, that of "high moral character".
Mr. Garba said that the word "qualities" was more comprehensive
9.
than "qualifications" and if the words "of high moral character" were to
be retained in Article 14(1), there would be no option but to use the word
"qualities".
The articles discussed, unless otherwise indicated, refer to the Revised Draft Convention, Doc. 123, as amended by the Proposed Changes laid down
in Doc. 127
Doc. 131
3 See Memoranda of the Meetings of the Committee of the Whole on February 25, and March 4, 8 and 9, 1965, Docs. 135, 137, 139 and 141 respectively
4 See Memoranda of the Meetings of the Committee of the Whole on March 4, 8 and 9, 1965, Docs. 137, 139 and
s Doc. 43
2See
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10. Mr. Woods said that there did not seem to be much support for Mr.
Rajan's proposal and that the word "qualities" recommended by the Legal
Committee would be retained.
Section
11.

3.

Conciliation Proceedings

There was no comment on Section

3.

CHAPTER IV - ARBITRATION
Section 1. Request for Arbitration
12.

There was no comment on Section 1.

Section 2. Constitution of the Tribunal
13. Mr. Broches observed that Section 2 was important as it dealt with
the composition of arbitral tribunals which would be charged with rendering
binding awards. There had been an overwhelming majority in favor of maintaining flexibility as to the composition of the tribunals, The Legal
Committee had particularly wanted to enable parties to select arbitrators
from outside the Panel of Arbitrators and that approach was now reflected
in the text. Another important issue had been the extent to which an
arbitral tribunal should be composed of persons of what might be called
the "nationalities directly involved" i.e. nationals of the State party
to the dispute and of the State whose national was a party to the dispute.
The present text (unlike the draft of September 11, 1964) did not exclude
entirely the nationalities directly involved. On the other hand, Article
39 required as a general rule that persons of these nationalities should
not constitute the majority of the tribunals, subject to one exception viz.
when the parties had agreed upon the very individuals who would serve on
the tribunal.
14. Mr. Rajan observed that Article 39 modified as proposed by the staff
would always apply so as to exclude the nationalities directly involved in
the case where the parties had agreed that each of them would appoint one
arbitrator and the Chairman of the Administrative Council would appoint the
third, unless agreement was reached as contemplated in the proviso.
15.
Mr. Brochessaid that Mr. Rajanwas entirely right in his interpretation of Article 39. He believed that the provision accurately reflected
the intention of the Legal Committee which was concerned to avoid a situation
in which the third arbitrator, as the only one appointed by a neutral party,
might find himself in the position of a sole arbitrator in having to maintain
a balance between two other arbitrators who were more inclined to act as
advocates for the parties appointing them.

16. There were both advantages and disadvantages in having "nationals"
on the tribunal. Among the advantages was that their knowledge of local
conditions would be helpful. 01e obvious disadvantage was that "national"
arbitrators might not be regarded as entirely impartial. On balance the
best solution would be to have a five-man tribunal of whom two would be
"national" arbitrators appointed by each party to the dispute. In this
way while the tribunal would have the benefit of two of its members'
familiarity with their respective local conditions there would be a
majority not linked by nationality to either party. On the other hand,
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- 3 a five-man tribunal would be relatively expensive. Article 39 excluded
a majority of "national" arbitrators unless the identity of each arbitrator
was known and accepted by both parties.
Section

3.

Powers and Functions of the Tribunal
,

17. Mr. Broches referring to Article 42 on the law applicable in a dispute explained that it proceeded on the initial assumption that the parties
would themselves agree upon the law to be applied. Where the parties by an
oversight, or because they could not agree, or because they felt that the
tribunal was best qualified to decide the matter, did not reach agreement
on the law applicable, the supplementary rule in Article 42(1) would require
the tribunal to look to two sources, viz. in the first place, to national
law and specifically to the law of the country where the investment had
taken place; and secondly, to international law if international law should
be applicable.
18. Mr. Donner said he understood the reference in Article 42(1) to
"rules of international law" as including the rules of law set down in
bilateral investment treaties between the State party to the dispute and
the State whose national was a party to the dispute. In his opinion this
had been clearer in the draft of September 11, 1964'which had specified
that the term "international law" should be understood in the sense given
to it by Article 38 of the Statute of the International Court of Justice.
That provision had been eliminated and the substance of it transferred to
paragraph 41 (and a footnote thereto) of the draft Report of the Executive
Directors which would accompany the Convention; His authorities would have
been better pleased with the earlier version referred to, since the present
one seemed to them to give rise to doubts as to whether the rules of law
set down in bilateral investment treaties would or would not be applicable
to disputes under the terms of Article 42(1). Could Mr. Broches give an
assurance that there was in fact no doubt on this point?
Mr. Broches said that there could be no doubt whatever that the
19.
term "international law" in Article 42(1) did in fact include rules set
out in bilateral agreements between the States concerned. The fact that
the interpretative clause in the original version of the Article had been
transferred to the Report of the Executive Directors did not imply any
change in the substance of the provision.
20. Mr. Mejia-Palacio supported by Mr. Machado referred to the phrase
"the law of the Contracting State party to the dispute" in Article 42(1)
and took the view that if Article 26(2) were retained there would in fact
be two States parties to the dispute and that this would create some

ambiguity. In their view Article 26(2) should be deleted.
21. Mr. Rajahrepeated his government's view, expressed in the Legal
Committee, that no reference should be made to international law and that
the only law which should be applied to the dispute was that of the
Contracting State party to the dispute.
22.

Mr. Broches recalled that in the Legal Committee the reference in

Article 42(1 tonational law of the Contracting State party to the

dispute had been adopted by a majority of 31 to 1. The reference to
international law had been adopted by a majority of 24 to 6. The representative of India on the Legal Committee had envisaged recourse to the
• Doc. 43
7 Doc.

128
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Centre only in cases where India would enter into special investment
agreements with investors under which investors would have rights and
obligations which they would not have had under general law. If such a
special agreement were concluded, the agreement would itself be the law
between the parties. He could see no conflict, however, between that
view and the reference to international law in Article 42 which, in
reality, comprised (apart from treaty law) only such principles as that
of good faith and the principle that one ought to abide by agreements
voluntarily made and ought to carry them out in good faith.
23.
Mr. Suzuki said his government preferred the corresponding provision in the earlier draft which, in the absence of agreement between the
parties, had left it to the tribunal to decide what law to apply. It
could very well happen that the parties might designate the law of a third
State as governing the dispute. If the host State then changed its mind
thus creating a lack Of agreement on the point, the tribunal might, under
the present text, still be obliged to apply the law of the host State.
The present provision might also be difficult to apply where domestic law
was in conflict with international law.

214.
Mr. Brochesrecalled that the corresponding article in the earlier
draft had required the tribunal (in the absence of agreement between the
parties) to decide the dispute in accordance with "such rules of national
and international law as it shall determine to be applicable". In a
transaction across the boundaries of States it was frequently necessary in
the event of a dispute, for a court or arbitral tribunal to decide what
law governed the relations between the parties. A body of rules, often
referred to as the "conflict of laws", had developed around such situations
and enabled one to determine the law applicable to a particular transaction
or a particular aspect of a transaction. The choice contemplated under the
earlier version of Article 142(1) was not so much between national and international law, but as between several national laws.
25. It had been urged strongly by one group of countries that the national
law to be applied should be the law of the host State. This pre-occupation
with application of the law of the host State could, in certain instances,
be traced to historical roots in the regime of so-called "capitulations".
Such countries were apprehensive not so much of the application of international law to the transaction, but of the national law of some foreign
State, a situation with which their governments would have great difficulty.
For that reason they did not wish to give the tribunal too great a freedom
in its choice of law. He had himself concluded that, in the normal case,
the reference should be to the law of the host State, and that it would be
reasonable so to provide in Article 42(1). Referring specifically to the
case put by Mr. Suzuki, he felt that no problem could arise there, because
the parties had themselves chosen the law of a specified third State and
the tribunal would have no option but to apply it.
26. As to the issue national versus international law, the vote in the
Legal Committee had been very clearly in favor of permitting the tribunal
to apply international law particularly in order to take account of cases
where a State changed its own law tosthe detriment of an ivestor and in
violation of an agreement not to do so. In such a case international law
would not question the power of the sovereign State to change its law,
but could hold that State liable in damages to the investor whose rights
it had violated through an act inconsistent with international law.
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27. Article 42(1) had been the result of a long and thorough discussion
in the Legal Committee and, speaking as the Bank's General Counsel, he
found it satisfactory from the points of view both of capital-importing
countries and capital-exporting countries.
28. Mr. Rajan said that he would not press this point any further but
would only like to know whether the validity of the laws of the host State
could be questioned before an arbitral tribunal.
29. Mr. Broches replied that the validity of the national laws would
not be at issue but the dispute might be on the question whether a valid
law of the host country was harmful to any country or its nationals and
therefore would give rise to international responsibility of the host State.
30. Mr. Gutierrez Cano said that the wording of Article 42 might have
given rise to some confusion as to the priority between the domestic law
of the host State and international law and he would like to have this
point clarified.
31. Mr. Broches replied that Article 42 intentionally referred to
domestic law and international law since a tribunal might be called upon
to determine whether standards set by both systems of law had been respected
by the host State. As a practical matter, in the case of expropriation for
instance, the expropriated investor might complain that the amount of compensation he actually received was insufficient under the host State's own
laws or was insufficient under some minimum standard of international law,
if such standard existed. Conceivably a claim of that kind could be submitted
to the tribunal in an alternative form, the investor claiming that his compensation was insufficient under the domestic law of the host State and, if
the tribunal did not so find, was insufficient under international law.
Although it is impossible to foresee how the parties would plead their cases,
Mr. Broches thought that, in general, one would have to start with the domestic
law of the host State.
32. Mr. Khosrmr asked whether a specific provision should not be made in
Article 43 to empower an arbitral tribunal to seek "opinions of experts
or accountants, if necessary", since expert advice could be particularly
needed in the cases likely to come before the Centre.
33. Hr. Broches stated that in the Legal Committee it had been agreed
that the word "evidence" would cover expert opinions. As to the question
whether a specific provision should be inserted to empower the tribunal
to obtain such expert opinions, he thought that any tribunal would have
such power and that the rules for the exercise of such power could well
be included in the Arbitration Rules.

44.
Article 45,

3L.. There were no comments on Article

35. Br. Broches, introducing
pointed out that the text prepared
by the Legal Committee had two purposes: one was to prevent frustration of
the proceedings caused by the absence of one party and the other one was to
avoid that failure of a party to appear be deemed to be an admission of the
ir 2 -party' s assertions.
36. Mr. Chen stated with reference to Article 46 that his government
preferred the on
text of this Article as it had come out of the Legal
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- 6 Committee. Since, in the opinion of the Chinese legal expert, consent and
jurlodiction were not the same, his government was against the change
suggo6ted. b7 the General Counsel. Also the use of the word "otherwise" in
the proposed change might give rise to some misunderstanding.
37. Mr. Broches replied that it was generally agreed that consent of the
parties is a most essential element of the jurisdiction of the Centre. The
original language might have cast some doubt on this principle while the
language he had suggested emphasized that consent in the hardcore of
jurisdiction while the other elements were secondary.
38. Mr. van Camnenhout pointed out that the language suggested. by the
General Counsel stressed that although consent of the party would be an
essential condition for the jurisdiction of the Centre, there might be other
reasons why the parties might not have the right to have recourse to the
jurisdiction of the Centre, in spite of their agreement. For instance, if
the parties agreed to submit a dispute which had nothing to do with investments.
that on the basis of the explanation given by Mr. van
Mr. Chen
39.
Camnsrhput for the language suggested by the General Counsel he would be
prepared to accept it.
40. Hr. Broches, commenting on Article 47, mentioned that originally it
had been pro'osed that the tribunal should have far-reaching powers to
impose provision0 ,Ilas-4, ns. As a result of the discussion in the Legal
1,a(.1 been reduced to recomr ending such measures.
CommiLtee
Section 14

The A•,7rd

Mr. Banfield-Jons asked the reason for introducing paragraph (5) of
L1.
Article 148 as sugo7ci by the General Counsel.
Mr. Broches replied that this addition had been decided by the Legal
42.
Committee but had been overlooked by the Drafting Sub-Committee at its last
meeting.
Section

5. Inter retation, Revision and Annulment of the Award

143.

Mr. Brochesexplained that Articles 50-52 gave three methods by which
the parties could obtain clarification of awards or attack them. Article 50
dealt with interpretation. Since compliance with an award may extend over
a number of years, no time limit was imposed for requests for interpretation.
On the other hand, the request for interpretation would not suspend the
effects of the award, unless the tribunal otherwise ordered.

44. Mr. Broches explained that Article 51 referred to the case of revision
because of discovery of facts which, if they had been known at the time the
award was rendered, would have been of decisive influence on the award. He
pointed out that the additional paragraph (14) would provide that a party
asking for revision could ask for suspension of enforcement of the award in
its request and enforcement would then be provisionally suspended until the
tribunal had had an opportunity to decide on that point.
45. Mr. Chen said that his government was opposed to the addition contained
in paragraph 4) because it made it mandatory for the tribunal to stay enforce987

-7ment of the award if the applicant for revision so requested. It would be
better to leave the power to stay enforcement to the tribunal which could
still order a provisional stay pending its deliberations.
46. Mr. Broches explained that while in domestic courts when an appeal
is made against a decision which is already enforceable there is always some
judicial authority available to consider an urgent request to stay enforcement, in the case of awards under the Convention the arbitral tribunal, which
would have to consider the application for revision and any request for a
stay of execution of the award, would not be immediately available. It might
take some time before the tribunal could be re-convened, particularly if some
of its members had died or were unable to serve again on it. In those circumstances it was felt that, in fairness to the losing party, he ought to have
an absolute right of suspension of execution until the tribunal could be reassembled and rule on such suspension.
47. Mr. Broches explained that the procedure for annulment was similar to
the one provided for revision except that an ad hoc committee would be
appointed by the Chairman to take the place of the tribunal which had decided
the case.
48. Mr. Mejia-Palacio asked why only 120 days, except in the case of corruption, were granted for filing an application for annulment while in the
case of revision, two limits had been provided i.e. 90 days for discovery of
the fact and 3 years after which an award had been rendered.
49. Mr. pro
replied that the reason for the different time limits
was due to the fact that the ground for annulment, with the exception of
corruption, are known to the parties at the very moment they read the
award. The legal points involved, however, may be very complicated and
for that reason a four-month period was provided. In the case of corruption,
evidence of which may come only later, the same four-month period runs from
the time of discovery of corruption subject to a final cut-off date of three
years. In the case of revision, the three-month period runs from the date
of discovery of the new fact on which the application for revision is based
and is also subject to the same overall cut-off date of three years.
50. Mr. Chen stated that his government was against the proposed addition
in paragraph (4) of an automatic stay of enforcement if the applicant requested it in his application for annulment, for the same reasons he had
stated in connection with revision.
51. The meeting adjourned at 2.35 p.m. to reconvene at 3.30 p.m. on the
same date.
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1. There were present: omitted

2.
Mr. Woods welcomed Mr. Samang who was temporarily replacing Mr. Tazi.
Section 6 - Reco: 'tion and Enforcement of the Award.
Mr. Broches explained that Article 53 established the principle that the
3.
parties were bound to abide by and should comply with the terms of the award.
Article 54 set forth the procedure for enforcement of the awards in the courts
of the Contracting States, should a party fail to comply with Article 53, and
finally Article 55, by way of explanation, noted that the principle of State
immunity from execution which was accepted in many countries was not affected by
the Convention.
Mr. Donner stated that the German authorities had great difficulties with
4.
the present text of Article 54. The German Ministry of Justice and other authorities were of the opinion that it would be impossible not to permit the domestic
courts which are asked to enforce an arbitral award to check, before enforcement,
whether the award was or was not in contradiction with the ordre public of their
country. This point had been discussed thoroughly with Mr. Broches but no
solution had been found. Mr. Donner wished to submit the following amendment,
as an addition to paragraph (3777Irticle 54, to indicate the kind of provision
that would be acceptable to the German authorities: "recognition and enforcement of an arbitral award may be refused if the competent authority of the State
in which recognition and enforcement are sought finds that such recognition or
enforcement would be contrary to the ordre public of that State".
Mr. Broches said that he had great difficulty with the point raised by
5.
the German authorities which had also been discussed at length in the Legal
Committee, because he could not think of, and had not been given, any examples
of cases in which ordre public or public policy would make it reasonable not to
enforce an arbitral award. The whole notion of ordre public is meaningful in
fields of law which had nothing to do with investments, such as the law dealing
with the status of persons, marriage and divorce, adoption, nationality, the
coming of age etc. In those fields it is normal for a State to retain the right
to refuse to recognize the law of another country or acts done in another
p blic. In the case of investments,
country if they would violate its ordreu
however, he could not imagine how a decision that a party owed to the other
party a certain sum of money could have anything to do with ordre public. The
proposed Convention provided remedies for attacking an award but once those
remedies had been exhausted there ought to be an end to litigation, the parties
should be under an obligation to carry out the award and the courts of the
Contracting States should be under an obligation to enforce the award. He
called the attention of the Committee to the fact that the Convention would deal
with disputes where one of the parties would have the character of a private
individual while the other would be a State. A State would normally comply with
an award because of the international obligation to do so established by the
Convention and enforcement through the courts would not be used. If some notion
of ordre public were introduced in the case of enforcement of an award through
the courts, however, the same notion might then be held to apply to the State
party to the dispute which would claim the right to refuse compliance with the
award if it determined that such compliance would be violating its own ordre
public.
I The articles discussed, unless otherwise indicated, refer to the Revised Draft Convention, Doc. 123, as amended by the Proposed Changes laid down
in Doc. 127
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Mr. van Campenhout agreed fully with Mr. Broches and could not think of
6.
any case in which the notion of ordre public would apply in the kind of disputes
that would come before the Centre. In his view, the best protection any State
which was afraid of an award violating its own public policy, would be not to
consent to go to arbitration in that case.
Mr. Donner in reply to Mr. van Campenhoutts last comment, pointed out
7.
that normally a government could not forecast before proceedings were started
whether the resulting award would or would not be in violation of its public
policy.
8.
Mr. Mejia-Palacio referring to paragraph (1) of Article 53 asked what
was the meaning of the second sentence therein and the reference to federal
courts.
Mr. Broches explained that that provision had been introduced to
9.
establish the standard of recognition to be given to awards in countries such
as the United States, -which had a dual system of courts. The standard was
based on the treatment accorded to judgments of the courts of a constituent
State of that country.
Mr. Mejia-Palacio said that he would like to know whether an investor
10.
in a federal State could bring a claim against the federal government or the
government of a constituent state or both.
Mr. Broches replied that under Article 25 of the Convention, dealing
11.
with the jurisdiction of the Centre, a constituent subdivision of a federal
State, for instance, a state of the United States, could enter into an arbitral
agreement with a foreign investor with the approval of the federal government.
If it did so and lost the case the award could be enforced in any country,
including that federal State, as if it were the decision of a court in that
State.
Mr. Woods, reverting to the point raised by Mr. Donner, inquired whether
12.
the question had been discussed in the Legal. Committee and whether any vote
had been taken among the members of the Legal Committee.
Mr. Broches stated that the matter had been discussed in the Legal
13.
Committee and that a draft provision, allowing a State which had not been a
party to the proceedings and whose national had not been a party to the proceedings to refuse enforcement on the grounds of public policy, had been defeated by a vote of 25 to 9. The broader question of ordre public or public policy
as a general ground for not enforcing an award had not come to a vote. He
stressed the fact that Article 54 required a Contracting State to recognize and
enforce an award in accordance with its laws on the execution of judgments; no
State would be required to provide a type of execution which did not exist in
respect of judgments of its own courts. Finally, he thought that perhaps the
substitution of the words "enforce the pecuniary obligations imposed thereby"
for the words "enforce it" in the first sentence of paragraph (1) of Article 54
might help to overcome the difficulties which the German authorities had with
the present provision.
14.

Mr. Woods asked Mr. Donner whether this suggestion would be helpful.

15.
Mr. Donner replied that he would have to refer this proposal to his
government.
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Mr. Woods asked Mr. Donner whether he could obtain the views of his
government in time for the meeting of the Committee on Thursday, February 25,
on the understanding that the reaction of the German authorities did not imply
an approval of the German government of the draft Convention.
17.
Mr. Donner undertook to try to obtain his government's views on that
basis.
18.
Mr. Lieftinck expressed the view that any weakening of the provision
on enforcement of awards would greatly reduce the usefulness of the Convention.
The purpose of the Convention was to build up a procedure for finally settling
disputes. If, after a decision had been reached, any Contracting State could
still have the power to veto the enforcement of the award in its territories on
the ground of "ordre public" which was not a clearly defined concept, the whole
Convention would be undermined. In his view even the limitation of enforcement
of awards to the pecuniary obligations established by the awards would weaken
the Convention and would be difficult for him to accept.

Mr. van Campenhout shared Mr. Lieftinck's view that a clause accepting
19.
the notion of ordre public as a bar to enforcement would weaken the Convention.
20.
Mr. Wright also thought that a provision along the lines suggested by
Mr. Donner would weaken the usefulness of the Convention. The alternative
suggestion by Mr. Broches seemed on its face to provide a useful way out of this
problem.
21.
Mr. Hirschtritt asked whether Mr. Broches' suggested amendment would
imply that no awards could be rendered requiring a party to perform or not to
perform a particular act.

22.

Mr. Broches replied that an award could well order the performance or
non-performance of certain acts but all that could be enforced would be the
obligation to pay damages if the party did not comply with that order. In the
kind of disputes that would come before the Centre payment of damages was all
that ultimately the parties would expect in the absence of voluntary compliance.
Mr. Lieftinck inquired whether the suggested change meant that an order
23.
for restitution or for permitting an industry to be transferred from one location to another could not be enforced.

24. Mr. Broches replied that the cases Mr. Lieftinck had in mind were cases
of obligations of the host State to perform certain actions within its own
territory. In those cases, the host State was under a direct international
obligation to carry out the award and the record of compliance of governments
with international decisions was quite good. If, however, the host State did
not comply with the award, it would be under an obligation to make good the
damage resulting from its non-compliance.
Mr. Woods suggested that the Committee defer consideration of Article
25.
54 until the next meeting so that Mr. Donner could obtain his government's
views on Mr. Broches' suggestion.
Mr. Donner wanted to make it clear that his government had proposed
26.
the addition7=clause relating to ordre public - which other people seemed
to find unacceptable - because the law on enforcement of judgments in Germany
was so strict that the German authorities had no discretion in the enforcement
of judgments while in other countries enforcement proceedings would allow the
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local courts some leeway. Therefore the possibility of resorting to a notion
of ordre public was essential in the opinkon of the German authorities. He
had used advisedly the French term "ordre public" because it is a well-known
legal concept in international law which does not suggest any discretionary
action on the part of governments.

Chapter V - Re lacement and Dis ualification of Conciliators and Arbitrators.
27.

Mr. Woods asked for comments on Article 56.

28.
Mr. Rajan referred to paragraph (3) of Article 56 and asked why in
cases where a conciliator or an arbitrator appointed by a party resigns without
the consent of the other conciliators or arbitrators, the party should be
deprived in all cases of the opportunity of appointing another member of the
commission or tribunal, at least in the first instance.
29.
Mr. Broches replied that the purpose of the provision was to prevent
the possibility of collusion between the party and the arbitrator appointed
by him. If a party could prevail upon an arbitrator to resign in the course
of the proceedings without cause he would be able to frustrate or slow down
the proceedings. Obviously, if the resignation was for good cause, the other
members of the tribunal would consent.
Mr. Rajan thought that a party should not lose the right to appoint an
30.
arbitrator or conciliator if that person had resigned for some reasons which
were not acceptable to the others.
31.
Mr. Gutierrez Cano agreed with Mr. Rajan and suggested that, in order
to avoid any undue delays, the party be required to replace his arbitrator
within a specified time; if he did not do it, then the Chairman would appoint
the arbitrator: This right of the party should be reserved at least if the
other party was in agreement.
32.
Mr. Khosropur pointed out that, if there was a good cause or purpose
for the resignation, the tribunal would undoubtedly consent. Therefore he was
in favor of retaining the provision as it was.
Mr. Machado was also in favor of retaining the existing text. The
33.
purpose of s thi
provision was to ensure that proceedings be conducted in
good faith.
Mr. van Campenhout and Mr. van Vuuren also expressed themselves in
34.
favor of retaining the provision as it was.

35.
Mr. Khosropur asked whether the reference to Section 2 of Chapter III
and Section 2 of Chapter IV in Article 56 would apply also to assignments of
conciliators or arbitrators by the Chairman under paragraph (3) of the same
article.
36.

Mr. Broches replied in the affirmative.

Article

57

Mr. Donner said that he had mentioned to Mr. Broches some difficulties
37.
which the German iuthorities had with the text of Article 57. As this point
had not been fully discussed in the Legal Committee, he felt justified in
raising it now.
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-5Mr. Broches explained that the German authorities both in the Legal
38.
Committee and in later conversations had expressed the view that a provision
on disqualification of conciliators or arbitrators along the lines of the
provision contained in the Model Rules of the International Law Commission
would be preferable. The Model Rules provide that a party may propose disqualification of an arbitrator but do not state the grounds on which he can
be disqualified. In the course of his conversations with the German authorities
he had become convinced that their principal concern was whether, under the
present text, the lack of independence or the partiality of an arbitrator
would be a ground for disqualification. In his opinion partiality or lack
of independence was undoubtedly a lack of the qualities required under
Article 14 paragraph (1) which requires inter alia that the arbitrators be
persons who may be relied upon to exercise independent judgment.
Mr. Woods inquired whether this matter had been discussed in the
39.
Legal Committee and whether there had been a consensus on the present text.
Mr. Broches replied that the matter had been discussed and that the
40.
records showed that there had not been great support for a proposal made
by the German expert to substitute a provision along the lines of the one
contained in the Model Rules.
14.1.
Mr. Woods asked whether any other Director wished to comment on
Article 57. As none asked for the floor, he thought that the general
view was that Article 57 should stand as it was.
Mr. Wright, referring to Article 58 pointed out that, in the
42.
fifth line, the second word (Hof") should be deleted.
Chapter VI - Costs of Proceedings
Mr. Broches explained that these provisions were of a technical
43.
nature and had been discussed at length by legal experts who had eventually decided that in conciliation the costs should be borne by the
parties and that in arbitration the tribunal should apportion the costs,
unless the parties had otherwise agreed.
Mr. Handfield-Jones referring to paragraph (1) of Article 60
44.
asked whether he could have any indication on how the guidelines to be
followed by commissions and tribunals in determining their fees and
expenses would be set up.
Mr. Broches replied that no work had yet been done by the staff
45.
on this subject. When the time came, the advice of other institutions
in the field of arbitration, would undoubtedly be sought.
Chapter VIII - Dis•utes between Contractin: States (Article 04)
Mr. Broches said that Article 64 was in common form and referred
46.
to the settlement of disputes between States concerning interpretation of
the Convention through the International Court of Justice. He recalled that
paragraph 46 of the draft Report of the Executive Directors'had been
included at the request of the Legal Committee to make clear that this
Article was not intended to give the International Court of Justice the
function of an appellate court in relation to awards by tribunals, but
merely to deal with questions of interpretation between members otherwise than in connection with proceedings pending before the Centre e.g.
2 Doc.
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a difference of opinion about the degree of immunity that the Convention
required members to give to certain persons.
Chapter IX - Amendment (Articles 65 and 66)
Mr. Broches said that while there had been general agreement that
47.
Some mechanism for amendment ought to be provided, some delegates to the
Legal Committee had pointed out that their constitutions or constitutional
practices in their countries made it difficult, if not impossible, to
change the contents of an agreement of this type without the consent of
Parliament. Article 66, therefore, provided that an amendment would
enter into force only upon ratification or acceptance by all Contracting
States.
Mr. Suzuki said that in the view of his government the amendment
48.
procedure was too strict. He would prefer it if Article 66 were to require
ratification or acceptance of an amendment by a qualified majority of
Contracting States, say two-thirds of their number,
Mr. Broches observed that it might have been possible to provide
49.
that an amendment would enter into force on ratification or acceptance by
a qualified majority of States and bind only those States. However, this
would give rise to two groups of countries with different sets of obligations, viz. those that had approved the amendment, and those that had not.
50.
Mr. Woods observed that the strict requirements of the amendment
procedure was one of the reasons why the Convention had been drafted in
broad terms.
51,
Mr. Rajan recalled that the corresponding provision in the draft
of September 11, l964 (Article 69) distinguished between amendments involving
fundamental alteration.in the nature or scope of the Convention which
required unanimous acceptance by the Administrative Council, and other
amendments which required acceptance by only a two-thirds majority of the
Council. He would be in favor of a more flexible procedure for amendment
than that provided in the present draft and urged reconsideration of the
previous formula to which he had referred.
Mr. Broches said he was in complete agreement with Mr. Rajan and
52.
had himself hoped to convince the Legal Committee of the need to distinguish
relatively important amendments, i.e. those which did change the rights and
obligations of Contracting States, and unimportant ones that did not.
However, a sub-committee of the Legal Committee, after studying a wide
variety of alternatives, had recommended that the Legal Committee adopt
the procedure in Article 66. Twenty-seven delegations had expressed
support for the provision while none had opposed it.
Mr. Machado observed that Article 66 required not merely adoption
53.
of an amendment by two-thirds of the members of the Administrative Council
but also subsequent ratification or acceptance by all Contracting States.
This would make it practically impossible for the Convention to be amended.
The Convention would not only be open to members of the Bank but to other
States as well, and such a provision would enable any State, whether a
member of the Bank or not, to block any change which might prove desirable
in the light of experience in the future.
Doc. 43
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-7He would be in favor of a more flexible procedure, say, one which
54.
required adoption of an amendment by a high majority and subsequent ratification by a high number of countries, the amendment to- be binding only
among countries which had ratified it. It would always be open to a State
which could not accept the amendment to withdraw from the Convention.
Mr. Broches said he had himself examined practically all possible
55.
amendment procedures. A procedure like that proposed by Mr. Machado had
been considered at the regional meetings. Mr. Rajan had supported a procedure similar to the one he had proposed to the Legal Committee. Both
procedures had met with substantial opposition. The issue seemed to be:
should a country be faced with the choice of accepting the amendment or
withdrawing from the Convention? The procedure for amendment was an
essentially political point upon which the Directors might well wish to
seek instructions before reaching a decision. While he was not personally
in favor of the present procedure, he did not see any very great need for
a more flexible one since the terms of the Convention were themselves
flexible.
56.
Mr. Woods said that one of the implications of Mr. Machado's
proposal had appealed to him viz. that the procedure might require for
entry into force of an amendment the concurrence of all Contracting States
who were also members of the Bank. He would agree with Mr. Machado that
it would be strange to have an amendment delayed for lack of action by a
State which was not even a member of the Bank. Mr. Rajan had suggested
a different procedure and had introduced the idea of amendment by a qualified
majority which would bind the entire membership.
While it might be difficult to disregard the advice of the Legal
57.
Committee, this was a matter for the Executive Directors to decide, and he
suggested that further thought should be given to both proposals before
returning to the discussion on Thursday, February 25.
58.
Mr. Broches recalled that the provisions on amendment in the draft
of September 11, 196)4 had called for adoption of amendments by the Administrative Council without any mechanism for ratification. One of the objections
to this procedure had been that States would not wish to entrust their
Ministers of Finance with making a decision to change an agreement. That
had led to inclusion of provisions for ratification or acceptance.
Mr. Hirschtritt said he would have to seek instructions from his
59.
government on the question of an amendment procedure that did not require
subsequent ratification. The adoption of such a procedure might hurt the
Bank's aim of securing as wide an acceptance as possible for the Convention.
Mr. Rajan thought it would be useful in an amendment procedure which
60.
distinguished between fundamental changes and others, to list in the text,
those articles the amendment of which required unanimous approval as well
as those articles which could be changed by a simpler method.
Mr. Lieftinck said he would also prefer more liberal provisions on
61.
amendment of the Convention. At first sight it appeared that the bulk of
Chapter I on the organization of the Centre might be subject to easier
amendment procedures.
62.

Mr. Woods said that Mr. Broches would by the next meeting have
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a list of articles suitable for amendment by less than the unanimous vote
of the membership.
Mr. Malaplatereferring to Article 66(2) said his government would
63.
like to see the text revised along the lines of the following draft:
"No amendment shall affect the rights and obligations of any
Contracting State or of any national of a Contracting State
arising out of consent to the jurisdiction of the Centre
given prior to the date of entry into force of the amendment."
This provision would keep alive rights and obligations arising out of the
wider notion of consent to the jurisdiction of the Centre, and not merely
those connected with proceedings before it.
Chapter X - Final Provisions

Mr. Broches referred the meeting to Document Z-13, the revised
64.
draft of the Convention dated. December 11, 1964 which had been circulated
under cover of Document R 64-153. The Legal Committee had not considered
Chapter X, Final Provisions, which was now before the Directors. The
term "Section" should be substituted for "Title" wherever it occurred to
maintain consistently with the style adopted by the Legal Committee.
Section 1. Entry into Force (Article 67)

65. Mr. Broches,introducing Article 67 pointed out that it listed the
States to which the Convention would be open, i.e. the States to which
the invitation to sign was addressed. In form it followed the precedents
of corresponding provisions in Conventions recently drafted under the
auspices of the United Nations.
66. Mr. Gutierrez Canoasked whether the categories listed in Article
67 together covered all countries of the world.
67.

Mr. Woods replied in the negative. Mainland China, for example,
was clearly not included.

68. Mr. Mejia-Palaciosaid that attempts had been recently made to
bring Mainland China into the specialized agencies of the United Nations
and he was apprehensive that if this should happen Mainland China would
become eligible to accede to the Convention. He would, therefore, omit
reference to States members of the specialized agencies of the United
Nations.
69. Mr. Machado said that Article 67 opened the Convention to all States
whether or not they were in good faith and were known to comply with their
international obligations. He would give only members of the Bank the
right to join. Any State not a member of the Bank might be permitted to
join upon acceptance of its candidature by a vote of two-thirds of the
members of the Administrative Council.
70.
Mr. Lieftinckin principle favored an "open" Convention or one which
was very liberal as to which States might join. However, he had two comments:
first, he was somewhat hesitant about opening the Convention to all States
members of the specialized agencies of the United Nations; and secondly,
4Doc.
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it would be a gracious gesture to a sister institution to mention the
International Monetary Fund by name in Article 67.
Mr. Chen said his government took a serious view of Article 67. He
71.
recalled that the very first article of the Bankts Charter stated that the
Bank was to "assist in the reconstruction and development of territories
of members etc." By implication, any agency created by the Bank should
extend its rights and privileges only to members of the Bank. He proposed
that Article 67 be amended to read:
"This Convention shall be open for signature on behalf
of States members of the Bank."
If the majority of the Directors favored a provision along the lines of the
existing text he would support Mr. Machado's proposal for a procedure
limiting admission of States not members of the Bank to States members of
the United Nations or parties to the Statute of the International Court
of Justice approved for membership by a vote of two-thirds of the Executive
Directors of the Bank or of the Administrative Council of the Centre.
Mr. Rajan was in favor of retaining the present text of Article 67
72.
possibly with special mention of the International Monetary Fund.
Hr. Gutierrez Cano supported Mr. Chen's proposal to limit access
73.
to the Convention to States members of the Bank and/or the International
Monetary Fund.
Mr. Wright asked what were the origins of the present text of Article
74.
67 and whether it had been discussed by the Legal Committee.
Mr. Broches said that the corresponding provision in the Preliminary
75.
Drafeof the Convention which had been discussed at the regional meetings
had provided that the Convention would be open for signature to all
sovereign States. That provision had been objected to by several countries
on political grounds which were by now well known. Because of these
objections the provision had been changed and now listed categories of
States which, with some overlapping, covered all countries with the exception
of those whose admission might create political problems for others.
Categories now listed in Article 67 were substantially those listed in the
corresponding provision (Article VIII) of the New York Convention of 1958
on recognition and enforcement of foreign arbitral awards.
In his opinion the wording of the present text had great advantages
76.
and very few disadvantages. He did not regard as serious the danger that
certain countries might join which were undesirable or untrustworthy, or
might attempt to frustrate the Convention or the working of the Administrative Council. If these countries were really of such a character
it would be unlikely that anyone would invest there; nor would countries
which were not interested in private investment wish to join the Convention.
Mr, I4ejia-Palacio wished to support Mr. Lieftinck's suggestion that
77.
reference to members of the specialized agencies of—EgUnited Nations be
deleted and replaced by a specific mention of the International Monetary
Fund.
78.
5 Doc.
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hesitated on whether to refer to members•of the specialized agencies of
the United Nations because it was relatively easy to become a member of
such an agency. Reference to the members of the Bank and of the Fund
would, in his view, cover adequate ground although if pressed he might
extend the field to members of the United Nations and States parties to
the Statute of the International Court of Justice. He was not, however,
in favor of establishing a mechanism for admission.
Mr. Machado reiterated his proposal to restrict membership of the
79.
Convention to members of the Bank and the Fund and possibly to other States
admitted to membership by a qualified majority of the Administrative
Council. To open the Convention without restriction to a wider group of
States as had been suggested would be to let in States whose only interest
was the destruction of the Convention.
Mr. Wright said that in his opinion Mr. Machadols proposal had a
80.
great deal of force. Several aspects of the matter needed consideration.
In particular, it was their aim to set up a Convention which would be
joined by as many States as possible which would make effective use of it.
He would like to know whether the issue under discussion was one which
would have any real bearing on the views of those States most likely to
use the Convention.
Mr. Woods said that the opinions of the Directors seemed equally
81.
divided on whether to leave the text of Article 67 as it stood (with the
possible insertion of an express reference to the Fund), or to limit
access to the Convention in one or other of the ways that had been
suggested. However, discussion would be postponed until Thursday, February
25.
82.

134

The meeting adjourned at 5:40 p.m. o'clock.

SID/65-7 (March 1, 1965)
Memorandum of the Meeting of the Committee of the Whole, February 25, 1965, morning, not an
approved record. Continuation of the discussion of Chapters IX and X

1. There were present: omitted

Mr. Woods hoped it would be possible to complete discussion of
2.
the draft Convention at the present meeting leaving consideration of
the accompanying Report of the Executive Directors until Thursday,
March 4, 1965. The Committee would now resume its consideration of
Chapter X.
Capter X - Final Provisions (continued)
Article 67
Mr. Broches said that in the light of the Directors' discussion
3.
of Article 67 at the previous meeting of the Committee of the Whole; the
I The articles discussed, unless otherwise indicated, refer to the Revised Draft Convention, Doc. 123, as amended by the Proposed Changes laid down
in Doc. 127
2 See Doc. 133
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following text might prove acceptable:
This Convention shall be open for signature on behalf
of States members of the Bank. It shall be open for
signature on behalf of other States with the approval
of two-thirds of the members of the Administrative
Council.
Mr. Woods thought that that text represented the preponderance
4.
of views among the Directors.
Mr. Machado and Mr. Chen supported the draft proposed by Mr. Broches,

5.

6„

Mr. Hirschtritt supported by Mr. van Campenhout and Mr. Gutierrez Cano
proposed limiting the eligibility of States which were not members of the
Bank to such States parties to the Statute of the International Court of
Justice as were approved by the Administrative Council by a qualified
majority.

Mr. Broches said he had on purpose avoided referenqe to categories
7.
of States in connection with eligibility to become parties to the Convention, and thought that the requirement of approval of a State's candidature
by a two-thirds or higher majority would provide an adequate safeguard.
However, as some Directors seemed to favor the former approach, the
second sentence of the draft he had just read might be re-worded as follwos:
It is open for signature on behalf of other States parties
to the Statute of the International Court of Justice with
the approval of two-thirds of the members of the Administrative Council.
While the drafting would have to be improved this text seemed to express
the idea with sufficient clarity.
Mr. Woods said that Article 67 as drafted by Mr. Broches subject
8.
to minor modifications in form seemed acceptable to the Directors.
Mr. Hirschtritt might, however, wish to discuss the provision further with
his ClaraT7777
Mr. Broches recalled that when Mr. Woods had outlined the program
9.
for the Directors' consideration of the Convention he had envisaged a week's
pause following the end of the discussion. One government had requested
a longer pause. The Directors would then meet in a formal session to take
a final decision on points still left open.
There would then remain for consideration the Report of the Executive
10.
Directors. The draft Report circulated as document R65-11'comprised two
parts: the first contained general observations by the Directors, on which
there might be a good deal of discussion, and the second, which would
consist essentially of clarification and comments on the text of the
Convention, which would not take much time. The pause envisaged by Mr. Woods
would commence on completion of the discussion of the text of the Convention
and it would not be necessary to wait until discussion of the Report had also
been concluded. When the Directors had finished discussing the Report
there would be a further interval.
10 Doc.
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Mr. Woods said he would like the Directors to bear this program
in mind. The Report of the President of the Bank to ECOSOC was now
scheduled for Friday, March 26, 1965 and that would certainly be a desirable
and natural time at which to announce completion of the task which the
Board of Governors of the Bank had asked the Executive Directors to
undertake.
Article 68
hr. Broches introducing Article 68 said the word "acceptance" which
12.
was sometimes used was the exact equivalent in substance of "ratification".
It was customary for States to sign an agreement first and then ratify or
accept it in accordance with their constitutional procedures. The Bank was
designated depository of the Convention.
13.

There was no comment on Article 68.

Chapter IX - Amendment
Article 66
Mr. Woods asked the Committee to complete its consideration of
14.
Article 66.
Mr. Broches recalled that the provisions of Article 66 made amendment
15.
of the Convention subject to very stringent requirements. The Administrative
Council had first to approve the proposal to amend by a two-thirds majority,
and after that every Contracting State had to ratify or accept the amendment.
Some of the Directors had objections to this procedure, but the alternatives suggested in the Legal Committee had met with no success. While
there had ben no opposition to the present text in the Legal Committee, the
Directors were free to reconsider the matter. Mr. Rajan, for instance, had
suggested a return to the concept of distinguishing important amendments,
which would require unanimity for their adoption and other amendments which
could be adopted by a simpler process. He would like to propose the following new text of Article 66 for consideration by the Directors:
Article 66
(1)Amendments which would impose new obligations on
Contracting States or would affect the provisions of Chapter
II or Articles 53 and 54 of Chapter IV or Chapter IX shall,
if the Administrative Council so decides by a majority of
two-thirds of its members, be circulated to all Contracting
States;
(2)All other amendments shall enter into force upon
adoption by the Administrative Council by a majority of
two-thirds of its members;
(3)(Present text of Article 66(2)).
By way of explanation he noted that the concept of amendments
16.
involving a "fundamental alteration of the nature or scope of the Convention"
used in Article 69(1) of the draft of September 11, 1964 had been replaced
by specific reference to provisions of crucial importance.
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-4Mr. Machado found the text proposed by Mr. Broches acceptable. He
17.
would, however, add to the list of fundamental provisions to be specified
as requiring unanimity for amendment, Article 7(2) which incorporated the
principle of one-State-one-vote,
Mr. Mejia-Palacio asked whether the phrase "new obligations" covered
18.
new financial arrangements.
Mr. Broches replied that amendments of the Convention which imposed
19.
new financial obligations would, under the text he had proposed, require
unanimity for adoption.
Mr. Mejia-Palacio thought that in that respect the draft did not
20.
permit adequate flexibility. It would be necessary, for instance, to be
able to increase the budget from year to year without difficulty.
Mr. Broches pointed out that Article 6 provided for adoption of
21.
the Centre's budget. No amendment of the Convention would be necessary
in order to permit an increase in the annual budget.
22.
Mr. Hirschtritt said he was personally in sympathy with the views
that had been expressed in favor of less stringent provisions on amendment.
However, it was necessary to look at the problem from the point of view of
securing wide support for the Convention. To introduce a procedure whereby
the Convention could be changed without the consent of some of the States
parties to it would create difficulties for some governments. He believed
that the terms of the Convention themselves had sufficient inherent flexibility
to meet various problems and most of the minor changes which might become
necessary could be accomplished through changes in the rules and regulations
without amendment of the text of the Convention itself. Other provisions,
like that on the location of the seat of the Centre, had built-in flexibility.
It had to be remembered that the Legal Committee had gone into the matter
thoroughly and had recommended adoption of the procedure now embodied in
Article 66(2). He was not able to support any of the modifications of that
procedure hitherto proposed.

Mr. van Campenhout said he personally favored the proposal of
23.
Mr. Broches. However, he had been advised that that proposal would be
difficult for his Parliament to accept. He would be willing to try to persuade
those in his country who had expressed that view.

24.
Mr. Malaplate thought the existing provisions requiring unanimous
ratification of amendments would make any change impossible. He would favor
requiring ratification of an amendment by a majority, even a large one like
two-thirds or four-fifths. States which could not accept the amendment could
still denounce the Convention.
Mr. van Vuuren said that although he personally favored the approach
25.
suggested by Mr. Broches, he agreed with Mr. Hirschtritt that due weight
should be given the fact that the Legal Committee had decided without dissent
to recommend the present text of Article 66(1). His government would have to
consider the text of the new proposals with a view to determining which of the
Articles could be amended by the simpler procedure and which could not.
26.
Mr. Donner said that he had sympathy with the views of Mr. Machado
and Mr. Malaplate. However, taking into consideration the discussion in the
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Legal Committee and its adoption without dissent of Article 66(2) as it now
stood, he felt it would be best to leave the text unchanged.
27.
Mr. Gutierrez Canosaid he was inclined to support the text proposed
by Mr. Broches although he would like to have the opportunity of studying the
precise wording. He was in favor of limiting the requirement of unanimity
to those areas in which it was clearly essential.
supported the text proposed by Mr. Broches which would be
28.
Mr. INE2
_quite acceptable to his government. He was not sure whether it would be
necessary to include, as had been suggested by Mr. Machado,a specific
reference to Article 7(2) as being one of the provisions requiring unanimity
for amendment. He was of the view that it was axiomatic that each member
of the Administrative Council would have one vote.
29.
Mr. Brochesrecalled that he himself had been in favor of a simpler
amendment procedure. Delegates to the Legal Committee, speaking under
instructions from their governments, i.e. from Foreign Offices which would
eventually have to place the text before their Parliaments, had favored the
procedure now in Article 66(2), and he saw no real danger in the Directors
accepting it without change.
Mr. Machado recalled that the Legal Committee had been convened to
30.
advise the Directors and that the Directors were not bound to the advice
of the Committee. He recalled that the texts formulated at Bretton Woods
had maintained flexibility. The weakness of the United Nations Charter in
providing for a veto power in the Security Council had been amply demonstrated
in recent times. Those who insisted on the unanimity principle for amendment
of the Convention in effect gave any Contracting State, whether large or small,
a right to vote. He could not agree that any text that the Directors might
eventually submit to Governments would be perfect and would not need modification in the future. He would, therefore, like to see provision made for a more
flexible procedure for amendment. The time might come, for instance, when
it might be desirable for the Centre to become completely separate from and
independent of the Bank. The President of the Bank might well be too busy
with his other functions to perform those given to him under the Convention.
The present rule which required unanimity for all, amendments would enable
any such amendment to be frustrated by a single dissident country.
Mr. Mejia-Palaciosaid he had been convinced of the need for flexibility
31.
in the Convention. He particularly had it in mind that Article 5 which made
the President of the Bank Chairman of the Administrative Council ex officio
might need to be changed if the Administrative Council in the future decided
that it was unwise for the Centre to be linked to the Bank.
32.
Mr. Brochespointed out that Article 66(2) was one on which particular
attention ought to be paid to the views of Foreign Offices. For instance
some Foreign Offices in Latin American countries thought there would be very
serious objections to any possibility of amendment without unanimous ratification. He had himself cited the Bretton Woods texts as examples of agreements
which did not require unanimous ratification of amendments. In answer it had
been argued that the Bretton Woods texts established a different type of
institution - an operating institution rather than a rule-making one - and that
in any event it would be difficult to get parliaments again to adhere to an
instrument which could be amended otherwise than by unanimous ratification.
He doubted that any countries would refuse to sign the Convention on the
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- 6 grounds that it was "inflexible". On the other hand, it was clear from the
discussion in the legal Committee that some countries might refuse to sign
because their parliaments could not give a blank cheque to a group of countries
to change its own position on the instrument.
Mr. Woods said he agreed with Mr. Broches that on balance Article
33.
66(2) should remain unaltered. It was clear that a majority of the Directors
also shared that view.
34.
Mr. Malaplate suggested that deposit of instruments of ratification
and acceptance both of the Convention as a whole (Article 68) and of
amendments (Article 66(1)) should be dealt with in a single provision.
35.
The meeting adjourned at 12:45 p.m.
the same day.

0t clock

to reconvene at 3:00 p.m.

SID/65-8 (March 3, 1965)
Memorandum of the Meeting of the Committee of the Whole, February 25, 1965, afternoon, not an
approved record. Continuation of the discussion of Chapter X, and of Article 26(2) 1

1. There were present: omitted

Article 69
2.
Mr. Broches introducing Article 69, said that the main object of the
procedure prescribed was to ensure that the Convention would enter into
force only when it had been ratified or accepted by a reasonable number of
both capital-importing and capital-exporting States. An alternative
approach might be to provide that the Convention would enter into force
on ratification by a certain number of States, and at the same time
prescribe a time limit after which, if the required number of ratifications
had not been received, it would be open to those States which had ratified
to bring the Convention into force among themselves.
Mr. Rajan did not think that the Executive Directors of the Bank
3.
should be given a role in bringing the Convention into force. Decisions
were usually taken by the Directors through ascertaining a consensus. On
an issue like that presented by Article 69 there might be a clear divergence
of views leading to a vote and the attendant problems. As to the number
of ratifications required, his own view was that a requirement of, say, 24
ratifications would take into account the desirability of ratification by an
appropriate number of capital-exporting and capital-importing countries.
Mr. Chen and Mr. Garba endorsed the statement of Mr. Rajan and pro4.
posed that the Convention enter into force on ratification or acceptance
by not less than 25 member States of the Bank without further action by
the Executive Directors.
Mr. Machado thought the procedure in Article 69 would place the
5.
Executive Directors in the position of determining what combination of
States should bring the Convention into force. He anticipated that the
I The articles discussed, unless otherwise indicated, refer to the Revised Draft Convention, Doc. 123, as amended by the Proposed Changes laid down
in Doc. 127
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- 2 capital-exporting countries would be the first to join, and clearly the
Executive Directors ought not to bring the Convention into force if only
capital-exporting countries had adhered to it. On the other hand, it had
to be borne in mind that when acting as the Executive Directors of the
Bank they would have to reach a decision on the issue by a system of
weighted voting which was controlled in effect by three Directors. He
would favor substituting the procedure in Article 69 by a requirement of
ratification by a fixed number of countries neither so high as to prevent
the Convention going into force nor too low, and one which did not require
action by the Executivs Directors.
hr. Woods observed in reply that recent informal contacts had led
6.
him to believe that not only capital-exporting countries but also several
capital-importing countries were looking forward to acceding to the
Convention as early as possible.
In reply to Mr. van Vuuren,Mr. Brochessaid that the procedure in
7.
Article 69 had been designed with a view to ensuring that there would be a
fair representation of both capital-exporting and capital-importing countries
among adherents to the Convention.

8.
Mr. van Vuurensaid he could support the procedure in Article 69 as
it stood.
Mr. Donner said he had a strong preference for eliminating the role
9.
of the Executive Directors in bringing the Convention into force. There
were constitutional difficulties in making the entry into force of an agreement between States dependent on a decision by the Executive Directors of
the Bank. He was, therefore, in favor of making ratification of the Convention by a specified number of countries the only requirement for entry into
force.
10. Mr. van Campenhoutthought the procedure in Article 69 would give
rise to difficulties. For instance, what criteria were the Directors to
apply in order to determine whether the right kinds of countries were
included among the 12 that had ratified? Would an Executive Director be
justified in voting for bringing the Convention into force even if none of
the countries he represented had ratified it? Nor was he convinced that it
would be easy to determine whether a particular country was a capital-exporting
or a capital-importing country.
11. Mr. Kochman endorsed the points raised by Mr. Rajanand supported
deletion of the requirement of action by the Executive Directors for entry
into force of the Convention.
12. Mr. Malaplatepreferred to omit the role of the Executive Directors
in bringing the Convention into force. He would favor requiring ratification
or acceptance by at least 2)4 States.

13. Mr. Hirschtritt was in favor of the Convention entering into force on
ratification by a specified number of States.
114.
Mr. Gutierrez-Canofavored automatic entry into force upon ratification or acceptance by a specified number of States fixed so as to ensure
adequate participation by capital-importing countries.
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-315. Mr. Ozaki said the Japanese Government did not favor requiring action
by the Executive Directors to bring the Convention into force. In its
written comments his Government had proposed that ratification or acceptance
by 25 States (roughly one-fourth of the Bank's membership) be made the
condition for entry into force of the Convention.
16. Mr. Woods said it was clear that there was a consensus among the
Directors that the procedure in Article 69 whereby the Convention would
enter into force after action by the Executive Directors of the Bank acting
on the recommendation of the President should be eliminated. It remained
to decide upon the actual number of States required to ratify or accept the
Convention in order to bring it into force.
In that connection he recalled that over some three years the Bank
17.
had, with the knowledge and approval of the Executive Directors, invested a
very substantial amount of money and effort in order to bring the Convention
into being in the sincere belief that the proposed Centre would prove to be
of very great assistance in the efforts of countries towards economic development. The Governors of the Bank at their meeting in September, 19642 had
enjoined the Directors to bring the Centre into being. He would like to see
the Centre created as early as possible so that it could prove its worth
through its operation and achievements. The figure of 12 ratifications had
been initially proposed as being the lowest figure that might gain acceptance.
It now appeared that several Directors thought that figure too low. He
would urge the Directors to agree upon the lowest number which they felt would
be acceptable, and for the purposes of the discussion he would like to suggest
20.

Mr. Wrightsaid that a great deal of effort had gone into this
project and it was to be hoped that a large number of countries would
eventually adhere to the Convention. There might be a certain hesitancy
on the part of some countries at first and the best way to overcome it would
be to prove the usefulness of the Centre through its operation. Hesitancy
on the part of the majority of countries should not be permitted to deprive
the others of the use of the facilities of the Centre, and for that reason
he would favor a low number of ratifications. It had been argued that as a
consequence of the deletion of the requirement of action by the Executive
Directors the number of ratifications should be increased. He saw no
connection between these requirements and would still favor the number 12.
However, if the figure 20 found general acceptance he would support it.
18.

Mr. Machado said he had no strong views on the number of ratifications
19.
to be required. In his view the principal consideration should be the minimum
number of countries that would justify the additional expense that the Bank
would assume in maintaining the Centre and opening it for business. We would
have no objection to requiring the ratification of from 12 to 20 States.
Hr. Chen said that in view of the arguments advanced he would
20.
support the figure suggested by Mr. Woods, viz. 20.
Mr. van Campenhoutsaid he could support a figure between 12, which
21.
seemed the minimum that would justify setting up an administration, and say
20.
Messrs. Mejia-Palacio, van Vuuren, Khosropur, Rajanand Ozaki said
22.
they could support Mr. Woods' suggestion to require ratification-75770
countries.
See Doc. 41
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Mr. Woods said there was agreement among the Directors that Article
23.
69 should require ratification by 20 countries to bring the Convention into
force.
Mr. Malaplateproposed that for a State ratifying after initial entry
24.
into force the interval between deposit of its instrument of ratification
and entry into force for that State should be 30 days.
25.
Mr. Brochesagreed that a provision along those lines should be
added, and suggested that the interval between deposit of the twentieth
instrument of ratification and initial entry into force of the Convention
should likewise be 30 days.
26.

Mr. Machadosupported Mr. Broches' proposal.

27.
Mr. van Campenhoutasked whether 30 days after deposit of the twentieth
instrument of ratification would, as a practical matter, be sufficient to
organize the Centre.
28.
Mr. Brochesreplied that it was only necessary to ensure that the
Convention had entered into force before the President of the Bank convened
the first meeting of the Administrative Council. It was at that meeting
that the Secretary-General would be elected and steps taken to organize the
Centre.

Article 69A
Mr. Kochmanasked whether Mr. Broches could give him the background
29.
to Article 69A which seemed to him unnecessary.
30.
Mr. Brochesagreed that if a State entered into an international
agreement it had an obligation to adapt its own law to the extent necessary
to carry out its obligations, and that on a strict view a provision of this
kind was unnecessary. In earlier drafts, following the precedent of the
Bank's Articles of Agreement, the provisions on privileges and immunities
and on enforcement of awards had been followed by a specific injunction
to States to take whatever action might be necessary to implement their
obligations in terms of their own law. At the Legal Committee some delegates
had questioned the need for such a provision while others had felt it would
be a useful reminder to States and perhaps even necessary in some States
where treaties would not be applied without implementing legislation. It
was finally decided without dissent to include a provision along the lines
of Article 69A at the end of the Convention.
31.
Mr. Mejia-Palaciosaid that in the light of his experience Article
69A would serve a very useful purpose and would ensure that implementing
legislation would be enacted.
32.
Mr. van Campenhoutsaid that while Article 69A might be strictly
unnecessary it could be very useful. It should be brought home to governments that it was not enough merely to ratify a Convention but that they
must also take effective steps to implement their obligations under it.
Precedents for such a clause were to be found in the Bretton Woods Agreements,
Mr. Malaplatesaid that while he had no objection to retaining
33.
Article 69A he did not think it useful. He wondered whether a State would
3See

the Preliminary Draft Convention of October 15, 1963, Doc. 24, and the Draft Convention of September 11, 1964, Doc. 43
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-5agree to accept what might appear to it a limitation of its legislative
power,
Mr. Broches replied that such a provision was frequently included
34.
in international agreements and had proved acceptable.
Mr. Woods said that there was a consensus among the Directors in
35.
favor of retaining the text of Article 69A which would be renumbered Article
70.

Articles 71, 72 and 73
36.
Mr. Broches invited attention to the text of Articles 71-73 which had
been distributed informally during the meeting:

Article 71
This Convention shall apply to all territories for whose
international relations a Contracting State is responsible
except those which are excluded by such State by written notice
to the Bank either at the time of ratification or acceptance
or subsequently.

Article 72
Any Contracting State may denounce this Convention by
written notice to the Bank. The denunciation shall take
effect six months after receipt by the Bank of such notice.

Article 73
Notice by a Contracting State pursuant to Articles 71
or 72 shall not affect the rights or obligations under. this
Convention of that State, or of any of its constituent subdivisions or agencies, or of any national of that State with
respect to or arising out of proceedings for conciliation or
arbitration of a dispute which it had consented to submit
to the jurisdiction of the Centre before such notice was
received by the Bank.
Mr. Broches said that the new texts constituted a technical improve37.
ment over the previous versions of these articles and had been drafted in
the light of comments made by the Japanese Government. With reference to
Article 71 the Australian Government had inquired whether the phrase "which
are excluded by such State by written notice to the Bank" was intended to
convey the notion that once a territory had been excluded it remained
excluded or, whether the Article provided a built-in revolving door by
which a State could withdraw an exclusion. It was his firm view that the
present wording would permit a Contracting State to exclude a dependent
territory (sometimes necessary because there had been no time to consult the
legislature of the dependent country) and later to include it, perhaps after
the dependent territory had given its assent to being bound by the Convention.
Mr. Machado said that the notice required by Article 72 should be
38.
communicated to the Centre rather than to the Bank which was merely the
sponsor of the institution.
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- 6 Mr. Brochespointed out that the Bank, as depositary of the Conven39.
tion, was the proper authority to which this kind of communication (including
ratifications of the Convention and of amendments) should be addressed. The
Bank was 'designated depositary in the concluding paragraph of the Convention.
It was usual to designate the sponsor of an institution as depositary.
It was also usual to provide that actions affecting the structure of the
Convention as a whole, such as denunciation bya Contracting State, should
be notified to the depositary which, as Mr. Machado had pointed out, was
charged with keeping records and transmitting information to all Contracting
States.
40.
Mr. Machado thought that the position might be made clear by changing
any reference to "the Bank" to read "the Bank as depositary" thus limiting
the Bank's functions in this respect to the mere keeping of records and the
other simple functions of a depositary.
Mr. van Campenhoutsupported by Mr. Rajansuggested that the problem
41.
referred to by
Machado might be taken care of by making it clear in the
Report of the Executive Directors that when there was a reference to "the
Bank" in these provisions what was meant was the Bank in its capacity as
depositary of the Convention. This would be preferable to encumbering the
text by the change suggested.
Mr. Malaplatereferring to Mr. Machado'ssuggestion observed that
42.
deposit of instruments with the Centre might in any event not be possible
during the period before the Centre had come into existence.
Mr. Woods said that the sense of the meeting appeared to be that the
43.
Report of the Executive Directors should reflect the point made by
Mr. Machadowhile the text of the Convention might be left as it stood.
The final paragraph of the Convention would, in any event, clearly define
the posture of the Bank.
Mr. Gutierrez Canowondered whether the words "the Bank" could be
44.
replaced by the words "the depositary".
Mr. Broches said that it might be possible when the term "Bank"
45.
was first used in Article 68 to follow it by the words "as the depositary
of this Convention".

L6.
Mr. Hirschtrittsaid he would exercise caution in obscuring the
role of the Bank upon which the Centre would depend to a great extent at
any rate in the early years of its existence.
47.
Mr. Woods said that the reference to the Bank in Article 68 would be
followed by the words suggested by Mr. Broches viz. "as the depositary of
this Convention". Articles 71 and 72 would thereafter refer to "the
depositary" ratherthan "the Bank".

Article- 72
48.
Mr. Machado said that the arguments advanced by him regarding use of
the words "the Bank" in Article 71 applied with greater force to Article 72.
Contracting States should not be permitted to denounce the Convention merely
by written notice to the Bank which, as depositary, only received and filed
communications. Notice should be given both to the Bank and to the
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-7Administrative Council. In the alternative the provision might merely
require "written notice" without specifying to whom such notice should be
addressed.
Mr. Woods asked Mr. Broches to point out what would be the functions
L9.
of the Bank as depositary of the Convention.
Mr. Broches stated that the features were listed in the draft Article
72 which was before the meeting and was based on the most recent United
Nations treaty practice. These functions would be to notify Contracting
States of signatures of the Convention, ratifications and acceptances,
exclusions from territorial application, the date of entry into force of
the Convention, and denunciations.

50.

51.
Mr. Woods asked a show of hands on the question of whether the
article in question should be left as it was, except for the substitution
of the term "depositary" for the word "Bank"„and announced that there was
a large majority in favor of leaving the article as it was.
Article 73
Mr. Broches referred to draft Article 73 which had been presented
52.
to the meeting and explained that it was intended to deal with the effects
of denunciation of the Convention or the exclusion of a territory from the
scope of the application of the Convention on consents to conciliation or
arbitration under the Convention already given. Mr. Malaplate had proposed
a simplification of the language of that article and he would like to
consider that drafting point further and to report to the Board at the
next session.
Mr. Malaplate stated that the proposal he had made could somehow
53.
affect the substance of the provision because the article as it stood now
did not seem to protect a consent given before denunciation or exclusions
if proceedings under that consent had not yet started.
Mr. Broches replied that the intention of Article 73 in the text
54.
submitted to the Directors was to make it clear that if a State had consented
to arbitration, for instance by entering into an arbitration clause with an
investor, the subsequent denunciation of the Convention by that State would
not relieve it from its obligation to go to arbitration if a dispute arose.
He could not see any difference of substance between the text as it stood and
Mr. Malaplatets proposal but in any case, he would review the language of that
article to make sure that the provision was clear.
Mr. Malaplate remarked that if the English text was clear, the French
55.
and Spanish texts seem to apply the only procedures which had been initiated
before denunciation of the Convention by that State.
Mr. Woods suggested that the Spanish and French texts be reviewed in
56.
order to conform them with the English text.
Mr. Mejia-Palacio asked what would happen if a State which was a party
57.
to the Convention signed an agreement with a company and later withdrew from
the Centre while no disputes were pending. If, say ten years later a dispute
arose - would that dispute still be under the jurisdiction of the Centre?
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Mr. Broches replied that if the agreement with the company included
an arbitration clause and that agreement lasted for say 20 years, that State
would still be bound to submit its disputes with that company under that
agreement to the Centre.

•58.

Mr. Me ia-Palacio stated that in certain cases agreement had no
5 9.
definite duration but provided that they could be terminated by denunciation.
60. Mr. Broches remarked that in the case of an arbitration clause which
could be terminated by one of the parties, the jurisdiction of the Centre
would come to an end on termination of the clause.
Mr. Gutierrez Cano said that Article 73 in the new text was lacking
61.
a time limit beyond which the Convention would cease to apply. Unless such
time limit was introduced States would be bound indefinitely. He had in mind
the case in which there was no agreement between the State and the foreign
investor but only a general declaration on the part of the State in favor of
submission of claims to the Centre and a subsequent withdrawal from the
Convention by that State before any claim had been in fact submitted to the
Centre. Would the Convention still compel the State to accept the jurisdiction
of the Centre?
Mr. Broches replied that a general statement of the kind mentioned by
62.
Mr. Gutierrez Cano would not be binding on the State which had made it until
it had been accepted by an investor. If the State withdraws its unilateral
statement by denouncing the Convention before it has been accepted by any
investor, no investor could later bring a claim before the Centre. If, however,
the unilateral offer of the State has been accepted before the denunciation
of the Convention, then disputes arising between the State and the investor
after the date of denunciation will still be within the jurisdiction of the
Centre.
63.
Mr. Rajan said that Mr. Broches' reply to Mr. Mejia-Palacio on the
question of termination of agreements had not satisfied him entirely because
disputes could arise out of the very termination of the agreement.
Mr. Broches answered that in replying to Mr. Mejia-Palacio he had
64.
taken the case of a State which had reserved, in its contract, the right to
terminate the arbitration clause therein. It would have been an unusual
clause but if it existed the parties would be bound by it.
65.

Mr. Rajan said that' he was still not clear about this question.

66.
Mr. Woods thought it important to clarify all the implications of
Article 73 before proceeding further. For his part he thought Article 73
expressed a basic principle, i.e. that if an agreement was in force at the
time the State party to that agreement denounced the Convention, obligations
under that contract to have recourse to arbitration would continue after
denunciation.
67.
Mr. Machado stated that the fact that sovereign States would be
parties to the Convention would create additional difficulties. As long as
the State was a party to the Convention it had to fulfil in good faith all
its obligations under the Convention and, if a proceeding had been started,
subsequent denunciation of the Convention by that State should have no
retroactive effect. To say, however, that the Centre would continue to have
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jurisdiction over disputes which arose after the State had ceased to be a
member of the Centre would in fact compel the State to remain forever in an
organization to which it did not want to belong. He therefore suggested
that the provision be amended to say that denunciation shall not affect
obligations arising out of proceedings or conciliation or arbitration which
had started before the Centre and before notice of denunciation had been
received.
68.
Mr. Woods pointed out that this proposal would frustrate the main
purpose of the Convention.
69.
Mr. ilejEka-Palacio agreed that if a State had undertaken to go before
the Centre it could not unilaterally decide that its undertaking had come to
an end, but both in international law and domestic law every obligation comes
to an end either because it is fulfilled or because the parties have agreed
to terminate it or by prescription. Therefore, he had suggested that some
ways be found for setting a time limit, as wide as necessary, after which an
undertaking to submit to the jurisdiction of the Centre could come to an end.
70.
Mr. Broches pointed out that the provision in discussion had not
been questioned at any of the regional meetings or in the Legal Committee.
It was a basic essential provision. The Convention establishes the principle
that agreements to arbitration cannot be broken by one of the parties. Tne
provision under discussion only drew the necessary consequences in case of
denunciation of the Convention: the denouncing State could not incur any
new obligations but the existing obligations would remain in force.

71.
Mr. Woods asked for a show of hands for those in favor of leaving the
substance of Article 73 as it was and announced that the consensus was to
leave Article 73 unchanged.
Article 7l
72.
Mr. Kochman asked whether such a provision was necessary in the
Convention as it dealt with a matter of detail.
Mr. Broches agreed that the provision was not necessary. It had been
73.
introduced because a similar provision existed in the Articles of Agreement
for IDA:

Mr. Woods asked whether there was any objection to deleting the
article. As there was none, he stated that the article would be deleted.

74.

Article 75
Mr. Broches pointed out that this provision was necessary under the
75.
regulations for registration of treaties adopted by the General Assembly.
Article 76
76.
Mr. Broches suggested some re-arrangement of the items contained in
it and some minor drafting suggestions.
Final Clause
Mr. Broches explained that the final clause provided that the Convention
77.
would be in three languages, English, French and Spanish and each text would
4International

Development Association
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be equally authentic. The three languages would be listed in their respective
alphabetical order for each language. The clause also indicated that the
Bank would sign the Convention for the sole purpose of indicating its
acceptance of its functions of depositary given to it by the Convention.
Mr. Malaplate stated that his government would like a provision
78.
somewhere in the Convention specifying that the Bank would have to provide
the Contracting States with certified copies of the Convention.
Article 26 (2)
Mr. Woods invited the Committee to consider again Article 26(2) on
79.
which the discussion had not been completed last week. He then invited
Mr. Broches briefly to review the contents and implications of that Article
26(2)780.
Mr. Broches stated that Article 26(2) would permit, under certain
specific circumstances, the substitution of a State for its national in
proceedings before the Centre with the consent of the other State. Some
objections of principle had been voiced and some strong support of the
provision had been given. In further conversations with Directors he had
found that some of them while finding the provisions entirely acceptable would
nevertheless be willing to leave them out in order to meet the objections
raised by some Directors. Some Directors had proposed far-reaching amendments
to the provision.
81.
Mr. Woods asked for a vote on the question whether paragraph (2) of
Article 26 should be eliminated. Messrs. Garba, Gutierrez Cano, Kochman,
Mejia-Palacio, Machado, Khosropur and San Miguel were in favor of eliminating
The provigrE.
82.
Mr. Woods then asked the Directors who were in favor of retaining
the provision toraise their hand. Messrs. Donner, van Vuuren, aL.'
m gainsk4
Osaki, Sumanang, Thor and van Cemehout, were in favor of retaining the
83.
Mr. Woods announced that as 7 Directors were in favor of retaining
the provision, 7 were against retaining it, 5 had abstained and 1 was absent
the question would be reconsidexed at the next meeting of the Committee of
the Whole.
84.

The meeting adjourned at 4.45 p.m.
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SID/65-9 (March 1, 1965)
Memorandum, and Modified Articles of the Revised Draft Convention

SETTLEMENT OF INVESTMENT DISPUTES
Attached is the English text of the draft Convention on Settlement
of Investment Disputes (Z-16)'with the modifications thus far approved
in substance by the Committee of the Whole. Particular reference is
made to the following provisions:
Article 6 (1) (f)

Article 67

Article 73

Article 7 (1)

Article 68

Article 74

Article 10 (1)

Article 69

Article 75

Article 17

Article 70

Closing clause

Article 58

Article 71

Article 66 (2)

Article 72

Article 6
(1) Without prejudice to the powers and functions
vested in it by other provisions of this Convention, the
Administrative Council shall
(a) adopt the administrative and financial regulations of the Centre ;
(b) adopt the rules of procedure for the institution
of conciliation and arbitration proceedings ;
(c) adopt the rules of procedure for conciliation and
arbitration proceedings (hereinafter called the
Conciliation Rules and the Arbitration Rules) ;
(d) approve arrangements with the Bank for the
use of the Bank's administrative facilities and
services ;
(e) determine the conditions of service of the
Secretary-General and of any Deputy SecretaryGeneral ;
(f) adopt the annual budget of revenues and expenditures of the Centre;
(g) approve the annual report on the operation of
the Centre.
The decisions referred to in sub-paragraphs (a),
(b), (c) and (f) above shall be adopted by a majority of
two-thirds of the members of the Administrative Council.
Only the modified articles are reproduced
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(2) The Administrative Council may appoint such
committees as it considers necessary.
(3) The Administrative Council shall also exercise
such other powers and perform such other functions as it
shall determine to be necessary for the implementation of
the provisions of'this Convention.
Article 7
(1) The Administrative Council shall hold an annual
meeting and such other meetings as may be determined by
the Council, or convened by the Chairman, or convened by
the Secretary-General at the request of five members or
one-fourth of the members of the Council, whichever is less.
(2) Each member of the Administrative Council
shall have one vote and, except as otherwise herein provided, all matters before the Council shall be decided by a
majority of the votes cast.
(3) A quorum for any meeting of the Administrative
Council shall be a majority of its members.
(4) The Administrative Council may establish, by
a two-thirds majority of its members, a procedure whereby
the Chairman may seek a vote of the Council without convening a meeting of the Council. The vote shall be considered valid only if the majority of the members of the
Council cast their votes within the time limit fixed by the
said procedure.
Article 10
(1) The Secretary-General and any Deputy Secretary-General shall be elected by the Administrative Council
by a majority of two-thirds of its members upon the nomination of the Chairman for a term of service not exceeding
six years and shall be eligible for re-election. After consulting the members of the Administrative Council, the Chairman shall propose one or more candidates for each such
office.
(2) The offices of Secretary-General and Deputy
Secretary-General shall be incompatible with the exercise
of any political function. Neither the Secretary-General
nor any Deputy Secretary-General may hold any other
employment or engage in any other occupation except with
the approval of the Administrative Council.

(3) During the Secretary-General's absence or inability to act, and during any vacancy of the office of
Secretary-General, the Deputy Secretary-General shall act
as Secretary-General. If there shall be more than one
Deputy Secretary-General, the Administrative Council shall
determine in advance the order in which they shall act as
Secretary-General.
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SECTION 5
Financing the Centre

Article 17
If the expenditure of the Centre cannot be met out of
charges for the use of its facilities, or out of other receipts,
the excess shall be borne by Contracting States which are
members of the Bank in proportion to their respective subscriptions to the capital stock of the Bank, and by Contracting States which are not members of the Bank in accordance with rules adopted by the Administrative Council.
Article 58
The decision on any proposal to disqualify a conciliator or arbitrator shall be taken by the other members of
the Commission or Tribunal as the case may be, provided
that where those members are equally divided, or in the
case of a proposal to disqualify a sole conciliator or arbitrator, or a majority of the conciliators or arbitrators,
the Chairman shall take that decision. If it is deckled that
the proposal is well-founded the conciliator or arbitrator
to whom the decision relates shall be replaced in accordance
with the provisions of Section 2 of Chapter III or Section 2
of Chapter IV.
Article 66
(1) If the Administrative Council shall so decide by
a majority of two-thirds of its members, the proposed
amendment shall be circulated to all Contracting States for
ratification or acceptance. Each amendment shall enter into
force 30 days after dispatch by the depository of this Convention of a notification to Contracting States that all
Contracting States have ratified or accepted the amendment.
(2) No amendment shall affect the rights and obligations under this Convention of any Contracting State or of
any of its constituent subdivisions or agencies, or of any.
national of such State arising out of consent to the jurisdiction of the Centre given before the date of entry into force
of the amendment.

CHAPTER X
Final Provisions
Article 67
This Convention shall be open for signature on
behalf of States members of the Bank. It shall also be open
for signature on behalf of any other State which is a party
to the Statute of the International Court of Justice and
which the Administrative Council, by a vote of two-thirds
of its members, shall have invited to sign the Convention.
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Article 68
(1) This Convention shall be subject to ratification
or acceptance by the signatory States in accordance with
their respective constitutional procedures.
(2) This Convention shall enter into force 30 days
after the date of deposit of the twentieth instrument of
ratification or acceptance. It shall enter into force for each
State which subsequently deposits its instrument of ratification or acceptance 30 days after the date of such deposit.
Article 69
Each Contracting State shall take such legislative or
other measures as may be necessary for making the provisions of this Convention effective in its territories.
Article 70
This Convention shall apply to all territories for
whose international relations a Contracting State is responsible, except those which are excluded by such State by
written notice to the depository of this Convention either
at the time of ratification or acceptance or subsequently.
Article 71
Any Contracting State may denounce this Convention
by written notice to the depository of this Convention. The
denunciation shall take effect six months after receipt of
such notice.
Article 72
Notice by a Contracting State pursuant to Articles
70 or 71 shall not affect the rights or obligations under this
Convention of that State or of any of its constituent subdivisions or agencies or of any national of that State arising
out of consent to the jurisdiction of the Centre given by it
before such notice was received by the depository.
Article 73
Instruments of ratification or acceptance of this Convention and of amendments thereto shall be deposited with
the Bank which shall act as the depository of this Convention. The depository shall transmit certified copies of this
Convention to States members of the Bank and to any other
State invited to sign the Convention.

Article 74
The depository shall register this Convention with
the Secretariat of the United Nations in accordance with
Article 102 of the Charter of the United Nations and the
Regulations thereunder adopted by the General Assembly.
Article 75
The depository shall notify all signatory States of
the following :
(a) signatures in accordance with Article 67;
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(b) deposits of instruments of ratification and acceptance in accordance with Article 73;
(c) the date on which this Convention enters into
force in accordance with Article 68;
(d) exclusions from territorial application pursuant
to Article 70;
(e) the date on which any amendment of this Convention enters into force in accordance with
Article 66 ; and
(f) denunciations in accordance with Article 71.

DONE at Washington, in the English, French and Spanish
languages, all three texts being equally authentic, in a single
copy which shall remain deposited in the archives of the
International Bank for Reconstruction and Development,
which has indicated by its signature below its agreement to
fulfil the functions with which it is charged under this
Convention,

SID/65-11 (March 11,1965)
Memorandum of the Meeting of the Committee of the Whole, March 4, 1965, not an approved record.
Continuation of the discussion of Article 26(2), and discussion of Article 54 and of the Preamble 1
1. There were present: omitted

Article 26(2)'
2.
Mr. Woods asked Mr. Broches briefly to describe once again the contents
of this paragraph.
Mr. Broches said that paragraph (2) of Article 26 provides that where
3.
an investor and a host State have agreed to submit a dispute arising out of an

investment to arbitration and the investor has obtained investment insurance
or guarantee from his own government, then, if the host State and the
national State of the investor agree, the State of the investor can be substituted for the investor in the proceedings before the Centre involving rights to which that State has been subrogated as a result of having indemnified the investor. The provision does not say whether subrogation of the
investor State to the rights of his national must or must not be recognized
by the host State. Elimination of this provision would make it impossible for
the national State of the investor to appear before the Centre in lieu of its
national. It would not affect the question of subrogation per se nor would it
prevent the indemnifying State from requiring that the investor pursue his
remedies under the Convention even after he has been indemnified.

I.

Mr. Tazi stressed that subrogation of the national State to the rights
of the investor affected the basic nature of the dispute at least from a pro' The articles discussed, unless otherwise indicated, refer to the Revised Draft Convention, Doc. 123, as amended by the Proposed Changes laid down
in Doc. 127
the discussion of Article 26(2) in the Meetings of the Committee of the Whole on February 18 and 25, 1965, Docs. 131 and 135 respectively
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- 2 cedural angle and by transforming the case into a case between States would
raise many juridical and political problems which did not fall within the scope
of the Centre. There might be cases in which it would be better to transfer the
dispute from the level of the investor to his State, but this could always be
done by direct agreement between the States. He was in favor of deleting paragraph (2) of Article 26 without prejudice to the merits of subrogation as such.
Mr. Haushofer pointed out that the main role of the Convention was the
5.
protection of the private investor against the host State and thereby the
establishment of confidence in the security of private investments in capitalimporting countries. To further this confidence insurance against the risks
incurred by the investor was an important aspect and the possibility of obtaining
insurance often depends on the possibility of substituting the insurer for the
insured in proceedings. He did not see how this provision could in any way
endanger the position of the capital-importing countries, since the consent of
the host State was always a prerequisite. He would be in favor of retaining
Article 26(2), but would not strongly oppose its deletion if this were necessary
to reach agreement on the Convention. His opinion reflected the views of Belgium
and Austria while the other countries he represented had not informed him of
their views.
6.
Mr. Woods asked a show of hands of those Directors who were in favor of
deleting paragraph (2) of Article 26 or would not object to its being deleted.
He then announced that 15 Directors out of 20 present were in favor of, or
did not object to, deletion.
Mr. Gutierrez Cano asked whether as a consequence of the deletion of
7.
Article 26(2) Article 27 would also be deleted.
Mr. Broches explained that there had never been any suggestion of
8.
deleting Article 27 but only to reconsider some of its language if Article
26(2) had remained in the text of the Convention.
Article

54

Mr. Woods recalled that Mr. Donner had raised an objection to the text
9.
of that Article and that Mr. Broches had proposed some language which would be
submitted to the German authorities to see whether it would meet their problem.
He then invited Mr. Donner to report on this matter.
10. Mr. Donner explained that the German authorities had great difficulty
with the present text of Article 54 for two kinds of reasons: (a) the inconsistency of the text of Article 54 with the provisions of the New York
Convention of 1958 on recognition and enforcement of foreign arbitral awards
to which the German government is a party; and (b) the provisions of German law
concerning the execution of judgments of German courts. The German authorities
had not yet been able to overcome these difficulties nor did the suggestion
of Mr. Broches help them in that respect. However, in order not to delay the
discussion he would not press his point any further, while the German government
in the weeks to come would continue to look for a possibility of reconciling
the provisions of Article 54 with its own principles within the framework of
the implementing legislation that would have to be introduced in Parliament
when the Convention came up for ratification. Depending on the result of these
efforts he might or might not have to raise this point again.
11. Mr. Woods said that as Mr. Donner did not wish to press his point further,
Article 54 would remain as it was unless there was an objection.
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-312. Mr. Gutierrez Cano said that in his opinion the suggestion made by
Mr. Broches for limiting the enforcement of the awards to the pecuniary
obligations imposed thereby was very constructive and he would like to see that
-language introduced in Article 54.
13.

Mr. Rajansupported Mr. Gutierrez Canotsproposal.

14. Mr. Malaplateinquired what would be the effect of introducing the
reference to pecuniary obligations in Article 54.
15. Mr. Brochesreplied that while an award would remain res judicata
as to all its provisions between the parties, enforcement through the strong
arm of the law would be limited to the obligations to pay a sum of money
contained in the award. In practice he thought that the difference between
the two texts would be minimal.
16. Mr. Machado supported Mr. GutierrezCanots proposal as it would enable
a State, which could not otherwise abide by the award, to carry out its
obligations under the Convention.
17. Mr. Khosropurinquired whether the proposed language would not weaken
the Convention, since for example an award might require a host State to grant
a visa or a residence permit for an investor at least for a limited time.
18. Mr. Broches replied that in his view the suggested language would not
weaken the Convention because he could not imagine specific enforcement of
provisions of the award, other than its pecuniary provisions, by a third
State against the host State.
19. Mr. Hirschtrittasked whether the obligation of a State party to the
proceedings to carry out an award would be weakened by the proposed language.
20. Mr. Brochesreplied that the obligation of a State party to an arbitration proceedings before the Centre was clearly set forth in Article 53 and would
not be affected by the proposed language.
21. Mr. Ozaki said that he and the Japanese government thought it preferable
to leave the language of Article 54 unchanged.

22.

Mr. Haushofer also expressed his opposition to the proposed language.

23. Mr. Woods stated that there seemed to be a preponderance in favor
of the amended language and therefore Article 54(1) would be amended by the
inclusion of the words "the pecuniary obligations imposed by that award" in
lieu of the word "it" after the word "enforce".
Preamble

24. Mr. Woods stated that the discussion on Chapters .I through X of the
Convention had been completed; any question of pure drafting which the
Directors might have should be brought to Mr. Brochesdirectly.
25. Mr. Brochessaid that there had been a suggestion by the French government to add in the final provisions a reference to "approval" as an alternative
to ratification or acceptance, in order to conform to their practice and
unless there was any objection he would correct the text of the Convention
accordingly.
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26. Mr. Broches said that several comments had been received on the
Preamble which was now in the same form in which it had been submitted to
the Legal Committee in September. The Legal Committee had had no time to
consider it. One suggestion was to delete in paragraph (2) the words
"principle of equal" and to add at the end of that paragraph the words "in
accordance with international law". In paragraph (6) it had been suggested
that the words "due consideration" be changed to "serious consideration".
In paragraph (7) it had been suggested that after the words "acceptance of
this Convention" the words "and without its consent" be added and that the
last ten words of the paragraph be deleted.
27. Mr. Machado suggested that in paragraphs (1) and (2) the words
"international investment" be deleted and the words "private foreign investment" be substituted therein so as to use the same words as were used in
the Articles of Agreement of the Bank.
28. Mr. Broches explained that in recent years there had been a tendency
to shy away from the use of the word "foreign" in connection with investments.
29. Mr. Machado then suggested that the word "private" be added before
the words "international investment".
30.

Messrs. Donner, Gutierrez Cano and Machado supported this proposal.

31. Mr. Woods said that as there were no ojections the proposal was
accepted.
32. Mr. Mejia-Palacio suggested that the change from "due consideration"
to "serious consideration" was inelegant in Spanish at least.
33. Mr. Gutierrez Cano supported Mr. Mejia-Palaciols point and pointed
out that the word "serious" in this connection would be rather vague while
the word "due" was what was meant.
34. Mr. Woods noted that there was a consensus that the words "due consideration" should remain in paragraph (6).
35. Mr. Gutierrez Cano asked whether the proposed deletion in paragraph (2)
of the words "principle of equal" was a mere matter of drafting or had substantive implications.
36. Mr. Broches replied that the original draft of the Preamble'in which
many concepts had been combined seemed a little too heavy and an attempt
had been made to simplify it. Mr. Malaplate had suggested what was perhaps
the best solution to the drafting problem i.e. to transfer part of the
contents of paragraph (2) to paragraph (1).
37. Mr. Meia-Palacio suggested that the second part of paragraph (2)
starting with the words "and bearing in mind", be deleted. The text of the
Preambl would then read more easily.
38. Mr. Woods asked whether there were any comments on this proposal, and
there being none, the second part of paragraph (2) was deleted.
39. Mr. Gutierrez Cano suggested that in paragraph (3) the word "usually"
be replaced by the word "normally".
3See

Doc. 43
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-540. Mr. Broches stated that the use of the word "normally" would tend to
make the exception sound abnormal. The word "usually" in the English text
was most appropriate.
41. Mr. Machado, supported by Messrs. Gutierrez Cano and San Miguel,
suggested that in paragraph (6) the reference to "good faith" in the carrying
out of agreement on the part of States should be deleted as it might imply
that States would not always act in good faith.
42. Mr. Broches noted that, if this was accepted, the words "an agreement
to be observed in good faith" should be replaced by the words "a binding
agreement".
43. Mr. Machado said that the change suggested by Mr. Broches was acceptable
to him.
44. Mr. Malaplate wondered whether the whole of paragraph (6), which in
some respects at least duplicated the contents of the Convention, should not
be eliminated.
45. Mr. Broches noted that if paragraph (6) was eliminated, paragraph
(7) would have to go as well.
46. Mr. Machado was against the elimination of paragraph (7) because it
was one of the "selling points" in trying to obtain the approval of many
governments. He would be in favor also of paragraph (6) if it was necessary
in order to keep paragraph (7).
47. Mr. Donner was in favor of retaining both paragraphs which summarized
the long discussion of the Executive Directors on the subject.
48.
(7).

Mr. van Vuuren was also in favor of retaining both paragraphs (6) and

49. Mr. Reilly felt that the Preamble could well stop after paragraph (5),
but, if the principle of mutual consent had to be re-emphasized, then both
paragraphs (6) and (7) should be retained.
50. Mr. Woods concluded that the majority was in favor of retaining
paragraphs (6) and (7) with the amendment suggested by Mr. Machado and
formulated by Mr. Broches.
51. Mr. Woods asked the Committee to consider again paragraphs (1) and
(2) as it had been suggested that the reference to the equality of States
in the exercise of their sovereignty in accordance with international law
should be inserted in paragraph (1) and invited Mr. Broches to read the
suggested language.
S2.

Mr. Broches read the proposed new text of paragraph (1) as follows:
"Considering that the promotion of economic development requires
international cooperation which will respect the equality of States
in the exercise of their sovereignty in accordance with international law and depends to a large extent upon private international investment."

53.

Mr. Machado supported the amendment.
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54. Mr. Donner thought that the new text would unbalance the Preamble
and, if any reference had to be made to equality of States in the exercise
of their sovereignty in accordance with international law in the Preamble,
paragraph (1) did not seem to be the appropriate place for it. The first
thought was to stress what was the purpose for which this Convention was
put forth, i.e. the promotion of private international investment.
55. Mr. Rajan felt that paragraph (1) should be left as it was in the
original text, because the Preamble should be short and only the essential
elements should be pointed out. As to the wording of the amendment he had
some question about the statement that the promotion of economic development
depended to a large extent on private international investment.
56. Mr. Malaplate said that he had originally proposed that the substance
of the second part of paragraph (2) be moved to paragraph (1) as a more
logical distribution of subject matter, but he did not think it necessary
to have a reference to the principle of equality of the States. He also
agreed with Mr. Rajan that it was not necessary in the Preamble to say that
economic development depended to a large extent on private international
investment.
57. Mr. Woods concluded that, as Mr. Malaplate had withdrawn his suggestion,
paragraph (1 could be left as it was, except for the addition of the word
"private" and the second part of paragraph (2) would be eliminated. This
would produce a more compact Preamble.

58. Mr. Rajan, referring to paragraph (3) of the Preamble, wished to support
the proposal made earlier by Mr. Gutierrez Cano that the word "usually" be
replaced by the word "normally", particularly since the French text used
the word "normalement".
59. Mr. Broches replied that words with common roots often assume different
meanings in different languages and in his opinion, the English word "usually"
would better reflect the French word "normalement" in that context.
60.

Mr. Hirschtritt supported Mr. Brochesi argument.

61. Mr. Woods proposed that the word "usually" be left in and that the
French and7-17Lash texts be once again reviewed to ensure uniformity among
the three languages.
Mr. Broches said that the text of the Convention with the amendments
62.
approved by the Committee would be put into print and distributed to the
Executive Directors for consideration on March 18, 1965. Any suggestions
on drafting points should be sent as soon as possible:

4 Paragraphs 63 to 106, dealing with Parts I, II and III of the Report of the Executive Directors to accompany the Convention, are not reproduced
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SID/65-10 (March 5, 1965)
Preamble to the Convention, and Changes to the Convention

SETTLEMENT OF INVESTMENT DISPUTES
1. Attached hereto is the English text of the Preamble to the
Convention as amended by the Committee of the Whole at its meeting
on Thursday, March 4, 1965.2
2. The Committee also decided to make the following changes
in the text of the Convention:
(a)Deletion of paragraph (2) of Article 26;
(b)Substitution of the words "ratification or acceptance"
by "ratification, acceptance or approval" in Articles
25(4), 66(1)„68(1), 68(2), 70, 73;
(c)Substitution of the words "ratification and acceptance"
by the words "ratification, acceptance and approval"
in Article 75(b);
(d)Substitution of the words "ratified or accepted"
in the last line of Article 66(1) by "ratified,
accepted or approved";
(e)Substitution of the words "enforce it" in the second/
third lines of Article 54(1) by "enforce the pecuniary
obligations imposed by that award".

PREAMBLE
The Contracting States
Considering the need for international cooperation for economic
1.
development, and the role of private international investment therein;
Bearing in mind the possibility that from time to time disputes
2.
may arise in connection with such investment between Contracting States
and nationals of other Contracting States;
Recognizing that while such disputes would usually be subject to
3.
national legal processes, international methods. of settlement may be
appropriate in certain cases;
4. Attaching particular importance to the availability of facilities
for international conciliation or arbitration to which Contracting
States and nationals of other Contracting States may submit such disputes
if they so desire;
Desiring to establish such facilities under the auspices of the
5.
International Bank for Reconstruction and Development;
The articles mentioned refer to the Revised Draft Convention, Doc. 123, as amended bysubsequent changes laid down in Docs. 127 and 136
2See

Doc. 137
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138

6.
Recognizing that mutual consent by the parties to submit such
disputes to conciliation or to arbitration through such facilities
constitutes a binding agreement which requires in particular that due_
considergtion be given to any recommendation of conciliators, and
that any arbitral award be complied with; and

-

Declaring that no Contracting State shall by the mere fact of
7.
its ratification, acceptance or approval of this Convention and without
its consent be deemed to be under any obligation to submit any particular
dispute to conciliation or arbitration,
Have agreed as follows:

139
SID/65-13 (March 17, 1965)
Memorandum of the Meeting of the Committee of the Whole, March 8, 1965, not an approved record.
Discussion of Paragraphs 14 through 48 of the Draft Report of the Executive Directors to accompany
the Convention
1. There were present: omitted
2. 2-119: omitted

Draft Report of the Executive Directors (Doc. R. 65-11) (continued)
120. Mr. Woods then called the attention of the Committee to paragraphs 14
through 18 which described the Convention and pointed out that some changes had
been made as a result of modifications in the text of the Convention.
121. Mr. Gutierrez Cano suggested that in paragraph 15 the words "as sponsor
of the institution" be amended to read "as sponsor of the establishment of the
institution".
122. Mr. Garba, on paragraph 17 suggested that the words "maximum of
simplicity" read just "simplicity".
123. Hr. Brochessaid that some consequential changes would have to be
introduced and he would provide the appropriate language.
124. Mr. /Wan pointed out that during the discussions on the Convention
the Committee had agreed that suitable explanations of certain points should
be included in the Report. He had in mind particularly the suggestion of
Mr. Lieftinck that the Report mention the desirability of appointing initially
the Secretary-General for a short period. He had found no such comment in
the present draft.
125. Mr. Woods said that the staff would prepare appropriate language to
cover those points.
126. Mr. Machado remarked that since the draft report had been prepared,
important modifications had been introduced in the text of the Convention,
and he would suggest that the staff prepare all consequential amendments to
the Report.
127. Mr. Broches said that this had already been done by the staff although,
as Mr. Rajan had pointed out, some points had been omitted. He and his staff
p See Doc. 128. The articles discussed, unless otherwise indicated, refer to the Revised Draft Convention, Doc. 123, as amended by the changes laid
down in Docs. 127 and 138
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would go through the Convention and the Report again and present any necessary
amendments or additions to the Report at the next meeting.
128. Mr. Gutierrez Cano raised a point about Article 27 of the Convention.
He seemed to remember that when paragraph (2) of Article 26 was deleted
Mr. Broches had stated that new language would be required for Article 27:

129. Hr. Broches replied that, on the contrary, new language would have
been suggested in Article 27 by several Executive Directors, if Article 26(2)
had remained in the Convention.
130. Mr. Gutierrez Cano said that in any case Article 27 had not been
discussed during previous meetings and he had some suggestions to offer.
131. Mr. Woods said that the Committee would meet again the following day
to complete the work on the Report and any pending matters on the Convention:
132. Mr. Mala late asked whether the fact that the provision of "subrogation"
(Article 26 2 had been deleted in the Convention should not be mentioned in
the Report. He understood that paragraph 32 of the draft Report which dealt
with subrogation was to be deleted altogether and no substitute text had been
proposed. However, he did not feel very strongly on the point.
133. Mr. Gutierrez Cano thought that this point should be recorded in the
minutes of the meetings of the Committee rather than included in the Report.
134. The meeting adjourned at 12:45 p.m. to reconvene on Tuesday, March 9,
at 11:00 a.m. o'clock.
2 See
3 See

Memoranda of the Meetings of the Committee of the Whole on February 18 and 23, 1965, Docs. 131 and 132 respectively
Memorandum of the Meeting of the Committee of the Whole on March 9, 1965, Doc. 141

SID/65-12 (March 9, 1965)
Modifications of Parts IV and V of the Draft Report of the Executive Directors to accompany the
Convention

A - In paragraph 17, delete the last sentence on page 7 and substitute
therefor the following two sentences:
"Article 10,

which

requires that the Secretary-General and any

Deputy Secretary-General be elected by the Administrative Council
by a majority of two-thirds of its members, on the nomination of the
Chairman, limits their terms of office to a period not exceeding six
years and permits their re-election. The Executive Directors believe
that the initial election, which will take place shortly after the
Convention will have come into force, should be for a short term
See Doc. 128; Parts I, II and III of the Draft Report are omitted
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-2so as not to deprive the States which ratify the Convention after

its entry into force of the possibility of participating in the
selection of the high officials of the Centre. Article 10 also limits

the extent to which these officials may engage in activities other
than their official functions."
B - The headings of paragraphs 18 and 19 should be modified to read
"Functions of the Administrative Council" and "Functions of the
Secretary-General", respectively.
C - Paragraphs 32 and 33 of the Report should be deleted and the reference
in paragraph 31 should be to Article 26 rather than to Article 26(1).
D - In paragraph 43, the word "it" on the last line of the text should be
replaced by the words; "the pecuniary obligations imposed by the
award".
E - Paragraphs 47 and 48 of the Report should be replaced by the following
paragraph (as circulated informally on March 3, 1965):
"The Convention is open for signature on behalf of States
members of the Bank. It will also be open for signature on behalf
of any other State which is a party to the Statute of the International Court of Justice and which the Administrative Council,
by a vote of two-thirds of its members,

Shallhave

invited to sign.

No time limit has been prescribed for signature. Signature is
required both of States joining before the Convention enters into
force and those joining thereafter (Article 67). The Convention
is subject to ratification or acceptance by the signatory States in
accordance with their constitutional procedures (Article 68). As

already stated, the Convention will enter into force upon the deposit
of the twentieth instrument of ratification or acceptance."
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SID/65-14 (March 17, 1965)
Memorandum of the Meeting of the Committee of the Whole, March 9, 1965, not an approved record.
Discussion of Parts IV-VIII of the Draft Report of the Executive Directors to accompany the Convention 1,
and of Article 27 of the Draft Convention 2
1. There were present: omitted

2. Mr. Woods said that the Committee of the Whole would, at the present
meeting, continue its discussion of the draft Report of the Executive Directors,
Document R65-11.
3. Mr. Broches referred the meeting to Document SID/65-12 which reproduced the
text of pl. 7r II and III of the Report'and incorporated all of the decisions
taken during the past sessions. In addition, the last two pages of that document contained some corrections to parts IV and V of the Report which had not
yet been discussed and included the reference in paragraph 17 to the term of
service of the Secretary-General which Mr. Rajan had pointed out should go in.

Z.

He recalled that the Executive Directors had invited attention to the
desirability of a short term of service for the first Secretary-General because
he would have to be elected immediately after the minimum number of 20 ratifications had been deposited, and if he were appointed for the full six year term
it would be that long before States that joined later would have an opportunity
to participate in selecting a person for this high office.
5. Referring to paragraphs 18 and 19 of the draft Report he proposed that
their headings be changed to "Functions of the Administrative Council" and
"Functions of the Secretary-General" respectively.
6. Paragraphs 18-20 were adopted by the Committee.
V - Jurisdiction of the Centre
7. Mr. Mejia-Palacio said that it would not be correct to say, as was done
in paragraph 26 that "The Executive Directors did not think it necessary or
" In his opinion,
desirable to attempt to define the term 'investment'
it was difficult to define that term but he could not support the idea that a
definition was unnecessary or undesirable.
8. Mr. Broches suggested that the sentence might be reworded to read "No
attempt was made to define the term 'investments".
9. Paragraph 26 amended as proposed by Mr. Broches, was adopted.
10. There was no comment on paragraphs 27-29.
11. Mr. Mejia-Palacio thought that paragraph 30, which gave the background
of Article 25(4) of the Convention and which recognized the right of States
to notify the Centre of types of disputes which they would or would not consider submitting to the Centre, ought to be changed. In particular, he
objected to that part of the paragraph which read:
some governments nevertheless felt that adherence to
the Convention might be interpreted as holding out an expecta1See

Doc. 128
The articles discussed, unless otherwise indicated, refer to the Revised Draft Convention, Doc. 123, as amended by the changes laid down in Docs.
127 and 138
3Doc. 140; the text of and the decisions concerning
Parts I, II and Ill of the Report are not reproduced
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tion that Contracting States would give favorable consideration
to requests by investors for the submission of a dispute to the
Centre".
This kind of background could be obtained from the records of the preparatory
work and should not be put in the Report so as to make it appear argumentative.
12. Mr. Broches proposed that in order to meet Mr. Mejia-Palaciols point the
phrase "some governments nevertheless felt" could be changed to "the view was
expressed" or "it was nevertheless felt". Alternatively, the first and second
sentences of paragraph 30 might be omitted and the paragraph start with the
etc". On the other hand
flat statement "Article 25(4) expressly permits
the provisions of Article 25(4) were very important to certain countries and
had been the subject of much discussion. He felt it would be helpful to retain a brief explanation of the background, and did not believe that the
present wording was argumentative.
13. Mr. Hirschtritt said he would have no objection to omitting the first and
second sentences of paragraph 30. Alternatively the words "some governments"
might be replaced by "some participants in the preparatory conferences".
14. Mr. Gutierrez Cano observed that the Report was divided into two parts:
the first, a .declaration of intention or a description of the scope of the
project; and second, a description of the provisions of the Convention. The
latter part should not contain any speculation on the implications of certain
provisions, which would be more appropriate to the first part. For that reason
he would be in favor of deleting the first and second sentences of paragraph 30
and of starting the paragraph with the words "Article 25(4) expressly permits
Contracting States
etc".
15. Mr. Rajan said he could support Mr. Gutierrez Cano's suggestion as offering a clear solution that would be in accord with the rest of the Report. On
the other hand, the whole question had assumed a great deal of importance during the earlier discussions and many governments would be looking for some
reference to it in the Report. He would therefore prefer the other solution
proposed by Mr. Broches viz. to leave the explanation in but to replace the
words "some governments nevertheless felt" by the more neutral form "it was
nevertheless felt".
16. Mr. Woods said that there seemed to be agreement on leaving the explanation in and changing the phrase "some governments nevertheless felt" in the
first sentence to "it was nevertheless felt". The opening words of the sentence
"These governments pointed out" would be replaced by "It was pointed out in
that connection
and in the same sentence the phrase "disputes which they
would
consider" should be amended to read "disputes which governments
would
consider".
17. Mr. Machado said that while he would have preferred a text that appeared
less argumentative, he would be prepared to support the amended version of
paragraph 30 now before the Committee.
18. Mr. Gutierrez Cano said he would abstain on paragraph 30.
19. Paragraph 30 was adopted by the Committee.
20. hr. Rajan referring to the last sentence of paragraph 31, enquired whether
it could not be expanded by some further explanation of "the rules of inter1028

- 3 national law regarding the exhaustion of local remedies", and what form a"modification" of the rule might take.
21. Mr. Broches said that if a provision were included in the Convention
stating that access to the Centre would always be available without prior exhaustion of local remedies such a provision would have represented a modification of international law, and of course the Convention contained no provision
of this nature. It had been recognized that the two sentences in Article 26
of the Convention were really not connected, the second having been inserted
to make it clear that the first did not modify the rule of international law
on the exhaustion of local remedies. But he could not see how the Report could
be elaborated to make the position clearer.
22. Mr. Woods said that paragraphs 32 and 33 of the Report would be deleted
since they contained an explanation of Article 26(2) which had itself been
deleted. Subsequent paragraphs would be renumbered accordingly in the new
version of the draft.
23. As to paragraph 314, he understood that Mr. Gutierrez Cano wished to speak
on Article 27 of the Convention which was dealt with in that paragraph. The
Committee might therefore wish to complete its discussion of the rest of the
Report and then return to paragraph 314 and Article 27 of the Convention.
VI - Proceedings under the Convention
214. There was no comment on paragraphs 35-140 of the Report.
25. Mr. Khosropur referring to paragraph 141 wondered whether it was necessary
to quote Article 38(1) of the Statute of the International Court of Justice in
the Report since that text was readily accessible to anyone who wished to read
it. In any event he did not favor the wording of Article 38(1) itself and in
particular its reference to the general principles of law recognized by "civilized" nations.
26. Mr. Broches said that even at the meetings of the Legal Committee many
of the distinguished lawyers present had requested that the text of Article
38(1) of the Statute be read to the meeting. He did not think it would be offensive to any reader to put the text of Article 38(1) in a footnote.
27. There was no further comment on paragraph 141. There was no comment on
paragraph 142.
28. Mr. Broches referring to paragraph 143 said that in order to conform the
wording of the Report to the text of the Convention as amended by the ExecutiYe
Directors, the phrase, "to enforce it" should be replaced by "to enforce the
pecuniary obligations imposed by the award".

29. There was no comment on paragraphs

43-44.

VII - Place of Proceedings
30. There was no comment on paragraph

145.

VIII - Disputes between Contracting States
31. Mr. Broches said that in paragraph 46 the Executive Directors would be
1029
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expressing a view on a question of international law when they said in the
third sentence:
"Specifically, the provision is not intended to, and in the
ft
opinion of the Executive Directors does not, confer
and some explanatiOn of the background would be useful. At the Legal Committee
there had been a proposal to amend the text of Article 64 of the Convention to
make two points clear, viz. that (a) Article 64 did not constitute the International Court of Justice a court of appeal in relation to decisions by arbitral tribunals under the Convention and (b) that it did not empower a Contracting State to take a dispute pending before an arbitral tribunal to the International Court of Justice in contravention of Article 27. It had been agreed
in the Legal Committee after some discussion that there was no need to amend
Article 64 if the substance of the views of the Legal Committee on these points
were to be included, for instance, in the Report of the Executive Directors.
If any of the Directors felt hesitant about expressing a view on the matter,
the phrase "in the opinion of the Executive Directors" could be replaced by
"in the opinion of the Legal Committee rendered to the Executive Directors" or
words to that effect.
32. In reply to Mr. Garba, Mr. Broches explained that Article 614 was intended
to deal with disputes which could arise among Contracting States in the application of the Convention, e.g. a dispute about the degree of immunity or tax
exemption that a State grants to an official of the Centre.
33. Mr. Rajan agreed that the explanation in paragraph 46 should remain. However, as the majority of the Executive Directors were not lawyers, he would
omit the words "in the opinion of the Executive Directors" which introduced the
interpretation of Article 64. He would also replace the phrase "would contravene the prohibition laid down in Article 27" by "contravene the provisions of
Article 27".
34. Mr. Broches suggested that the second sentence of paragraph
amended to read:

15

might be

"Specifically, the provision is not intended to and in the
opinion of the Legal Committee advising the Directors in this
etc."
regard, does not
35. Mr. Gutierrez Cano said he fully supported retention of the explanation
contained in paragraph-45. However, he felt that the idea should be expressed
categorically by stating:
"Specifically, the provision does not confer

etc."

36. Mr. Broches said that the sentence as redrafted on the proposal of Mr.
Gutierrez Cano would, in his view, carry out the mandate of the Legal Committee.
37. Mr. Malaplate said that while he agreed that Article 64 did not confer
appellate jurisdiction on the International Court of Justice he doubted whether
the terms of the explanation in paragraph 46 was satisfactory. The Directors
were not a court and had no power actually to interpret the Convention. He
would, therefore, prefer the wording "is not intended to
confer".
38. Mr. Broches explained that despite the categorical nature of the proposed
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-5wording the Court would not be bound by this statement of the Directors. The
categorical statement of the Directors, while giving effect to the wishes of
the Legal Committee, was not in fact more than a statement of intention.
39. Mr. Woods said that there seemed to be agreement on redrafting the third
sentence Oriaragraph 146 as follows:
"Specifically, the provision does not confer jurisdiction on the
Court to review the decision of a Conciliation Commission or
Arbitral Tribunal as to its competence with respect to any dispute
before it".
140.Mr. Woods said that consequent upon changes in the provisions on entry
into force on the Convention, paragraph 47 and 148 would be deleted and replaced
by the paragraph on the last page of document SID/6542_which reflected the new
rules on signature. The substance of paragraph 49 would form a new paragraph
immediately following paragraph 4.
141.There was no comment on the text to be substituted for paragraph 147 and
148, or on the other proposed changes.
42. Mr. Woods said that the draft Report of the Executive Directors was now
cceptable to the majority of the Directors.'
in a forma
55. Mr. Woods said that the Directors appeared to be willing to consider the
final draft of the Report of the 'Executive Directors together with the final
draft of the Convention itself at 10:30 a.m. on Thursday, March 18, 1965. Both
documents would be available by that date in English, French and Spanish.
_..1__
. /EIV1314he Report'
13a
Article 27.of the Convention56. Mr. Woods said that the meeting would now hear Mr. Gutierrez Cano's comments on Article 27 and on paragraph 314 of the Report which dealt with that
Article.
57. Mr. Gutierrez Cano recalled that it had been decided to postpone discussion of Article 27 which operated to prevent diplomatic protection or the bringing of an international claim in respect of a dispute before the Centre, until
a decision had been taken on Article 26(2) on "subrogation". His specific
proposal was that all reference to diplomatic protection be eliminated from
Article 27. "Diplomatic protection" was a wide concept and a State might wish
to retain its rights in that area for a variety of purposes. Moreover, he felt
it would be very difficult to distinguish between "formal" and "informal"
diplomatic exchanges as contemplated in paragraph (2) of Article 27. In his
view, a general suspension of diplomatic protection was a matter for each State
to decide and Article 27 should specifically prohibit only the bringing of an
international claim. He did not think his proposal would alter the main principle underlying Article 27.
58. Mr. Broches replied that Article 27 had been discussed thoroughly and at
length in the Legal Committee. All had agreed that the right to bring an
international claim should be suspended. As for diplomatic protection, some
had felt that reference to it should be omitted entirely, while others had
objected to this, and Article 27 as it stood represented the compromise that
had been reached. Diplomatic protection could, on the one hand, consist of a
formal representation by one government to another declaring that in its opinion
4 Doc.

140
Paragraphs 43-54 of this Memorandum, covering Part I of the Report, are omitted
See Doc. 144
7 Cf. Memoranda of the Meetings of the Committee of the Whole on February 18 and 23, and March 4 and 8, 1965, Docs. 131, 132, 137 and 139

•

respectively
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the latter had failed to perform its obligations. Paragraph (2) on the other
hand specifically permitted such actions as informal enquiries made through
an Embassy and relating to disputes within the jurisdiction of the Centre.
Total exclusion of any reference to the right of diplomatic protection had not
been favored by some developing countries. The compromise in Article 27 had
been acceptable to all.
59. Mr. Gutierrez Cano said that a further ground for his objections to the
idea of suspension of diplomatic protection as contemplated in Article 27 was
that it permitted a citizen, by consenting to the jurisdiction of the Centre,
to deprive his State of the right to decide whether or not it would extend
diplomatic protection in a particular case. However, in view of the compromise
just mentioned by Mr. Broches he could go along with Article 27 if it could be
made clear, perhaps by the addition of commas after the words "protection" and
"claim" in paragraph (1), that the prohibition related only to disputes subject
to arbitration under the Convention.
60. Mr. Broches observed that he had understood Mr. Gutierrez Cano to object
to a principle which had clearly been accepted by the Legal Committee viz. that
a State should give up its right to diplomatic protection in cases where one of
its citizens had obtained a direct right of access against a foreign State.
However, the change of punctuation suggested by Mr. Gutierrez Cano might make
clear what had always been the intention viz. that diplomatic protection would
only be suspended in the specific circumstance set forth in Article 27, and he
had no objection to it.
61. Mr. lbods said that in the absence of objection from the other Directors
the changes proposed by Mr. Gutierrez Camo would be made in Article 27 and reflected in paragraph 3l of the Report. The Directors would, at their next
meeting on this subject, take formal action on the text of the Convention and
on the Report of the Executive Directors.
62. The meeting was adjourned at 12:45 p.m.

142

R65-37 (March 10, 1965)
Articles of the Draft Convention modified by the Committee of the Whole and Articles subsequently
modified in Doc. 143
CONVENTION ON THE SETTLEMENT OF INVESTMENT DISPUTES
BETWEEN STATES AND NATIONALS
OF OTHER STATES

PREAMBLE
The Contracting States

Considering the need for international cooperation
for economic development, and the role of private inter1032

national investment therein;
Bearing in mind the possibility that from time to time
disputes may arise in connection with such investment between Contracting States and nationals of other Contracting States ;
Recognizing that while such disputes would usually
be subject to national legal processes, international methods
of settlement may be appropriate in certain cases;
Attaching particular importance to the availability of
facilities for international conciliation or arbitration to
which Contracting States and nationals of other Contracting States may submit such disputes if they so desire ;
Desiring to establish such facilities under the auspices of the International Bank for Reconstruction and
Development ;
Recognizing that mutual consent by the parties to
submit such disputes to conciliation or to arbitration
through such facilities constitutes a binding agreement
which requires in particular that due consideration be given
to any recommendation of conciliators, and that any arbitral award be complied with; and
Declaring that no Contracting State shall by the
mere fact of its ratification, acceptance or approval of this
Convention and without its consent be deemed to be under
any obligation to submit any particular dispute to conciliation or arbitration,
Have agreed as follows:

Article 7
(1) The Administrative Council shall hold an annual
meeting and such other meetings as may be determined by
the Council, or convened by the Chairman, or convened by
the Secretary-General at the request of five members or
one-fourth of the members of the Council, whichever is less.
(2) Each member of the Administrative Council
shall have one vote and, except as otherwise herein provided, all matters before the Council shall be decided by a
majority of the votes cast.
(3) A quorum for any meeting of the Administrative
Council shall be a majority of its members.
(4) The Administrative Council may establish, by a
majority of two-thirds of its members, a procedure whereby
the Chairman may seek a vote of the Council without convening a meeting of the Council. The vote shall be considered valid only if the majority of the members of the
Council cast their votes within the time limit fixed by the
said procedure.
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CHAPTER II
Jurisdiction of the Centre

Article 25
(1) The jurisdiction of the Centre shall extend to
any legal dispute arising directly out of an investment,
between a Contracting State (or any constituent subdivision
or agency of a Contracting State designated to the Centre
by that State) and a national of another Contracting State,
which the parties to the dispute consent in writing to submit to the Centre. When the parties have given their consent, no party may withdraw its consent unilaterally.
(2) "National of another Contracting State" means :
(a) any natural person who had the nationality of a
Contracting State other than the State party to
the dispute on the date on which the parties consented to submit such dispute to conciliation or
arbitration as well as on the date on which the
request was registered pursuant to paragraph
(3) of Article 28 or paragraph (3) of Article 36,
but does not include any person who on either
date also had the nationality of the Contracting
State party to the dispute ; and
(b) any juridical person which had the nationality of
a Contracting State other than the State party
to the dispute on the date on which the parties
consented to submit such dispute to conciliation
or arbitration and any juridical person which
had the nationality of the Contracting State
party to the dispute on that date and which,
because of foreign control, the parties have
agreed should he treated as a national of another
Contracting State for the purposes of this
Convention.
(3) Consent by a constituent subdivision or agency
of a Contracting State shall require the approval of that
State unless that State notifies the Centre that no such
approval is required.
(4) Any Contracting State may, at the time of ratification, acceptance or approval of this Convention or at any
time thereafter, notify the Centre of the class or classes of
disputes which it would or would not consider submitting to
the jurisdiction of the Centre. The Secretary-General shall
forthwith transmit such notification to all Contracting
States. Such notification shall not constitute the consent
required by paragraph (1).
Article 26
Consent of the parties to arbitration under this Convention shall, unless otherwise stated, be deemed consent to
such arbitration to the exclusion of any other remedy. A
Contracting State may require the exhaustion of local ad-
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ministrative or judicial remedies as a condition of its
consent to arbitration under this Convention.

Article 27
(1) No Contracting State shall give diplomatic protection or bring an international claim in respect of a dispute which one of its nationals and another Contracting
State shall have consented to submit or shall have submitted
to arbitration under this Convention, unless such other
Contracting State shall have failed to abide by and comply
with the award rendered in such dispute.
(2) Diplomatic protection, for the purposes of paragraph (1), shall not include informal diplomatic exchanges
for the sole purpose of facilitating a settlement of the
dispute.
Article 30
If the Commission shall not have been constituted
within 90 days after notice of registration of the request
has been dispatched by the Secretary-General in accordance
with the provisions of paragraph (3) of Article 28, or such
other period as the parties may agree, the Chairman shall,
at the request of either party and after consulting both
parties as far as possible, appoint the conciliator or conciliators not yet appointed.
Article 31
(1) Conciliators may be appointed from outside the
Panel of Conciliators, except in the case of appointments
pursuant to Article 30.
(2) Conciliators appointed from outside the Panel of
Conciliators shall possess the qualities stated in paragraph
(1) of Article 14.
Article 39
(1) The majority of the arbitrators shall be nationals
of States other than the Contracting State party to the
dispute and the Contracting State whose national is a party
to the dispute; provided, however, that the foregoing provisions of this Article shall not apply if the sole arbitrator
or each individual member of the Tribunal has been
appointed by agreement of the parties.
SECTION 3
Powers and Functions of the Tribunal

Article 41
(1) The Tribunal shall be the judge of its own
competence.
(2) Any objection by a party to the dispute that that
dispute is not within the jurisdiction of the Centre or for
other reasons is not within the competence of the Tribunal,
shall be considered by the Tribunal which shall determine
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whether to deal with it as a preliminary question or to join
it to the merits of the dispute.

Article 54
(1) Each Contracting State shall recognize an award
rendered pursuant to this Convention as binding and enforce the pecuniary obligations imposed by that award
within its territories as if it were a final judgment of a
court in that State. A Contracting State with a federal
constitution may enforce such an award in or through its
federal courts and may provide that such courts shall treat
the award as if it were a final judgment of the courts of a
constituent state.
(2) A party seeking recognition or enforcement in
the territories of a Contracting State shall furnish to a competent court or other authority which such State shall have
designated for this purpose a copy of the award certified Ly
the Secretary-General. Each Contracting State shall notify
the Secretary-General of the designation of the competent
court or other authority for this purpose and of any subsequent change in such designation.
(3) Execution of the award shall he governed by the
laws concerning the execution of judgments in force in the
State in whose territories such execution is sought.

Article 66
(1) If the Administrative Council shall so decide by
a majority of two-thirds of its members, the proposed
amendment shall be circulated to all Contracting States for
ratification, acceptance or approval. Each amendment shall
enter into force 30 days after dispatch by the depositary of
this Convention of a notification to Contracting States that
all Contracting States have ratified, accepted or approved
the amendment.
(2) No amendment shall affect the rights and obligations under this Convention of any Contracting State or of
any of its constituent subdivisions or agencies, or of any
national of such State arising out of consent to the jurisdiction of the Centre given before the date of entry into force
of the amendment.

Article 68
(1) This Convention shall be subject to ratification,
acceptance or approval by the signatory States in accordance with their respective constitutional procedures.
(2) This Convention shall enter into force 30 days
after the date of deposit of the twentieth instrument of
ratification, acceptance or approval. It shall enter into
force for each State which subsequently deposits its instrument of ratification, acceptance or approval 30 days after
the date of such deposit.
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Article 70
This Convention shall apply to all territories for
whose international relations a Contracting State is responsible, except those which are excluded by such State by
written notice to the depositary of this Convention either
at the time of ratification, acceptance or approval or subsequently.
Article 73
Instruments of ratification, acceptance or approval
of this Convention and of amendments thereto shall be
deposited with the Bank which shall act as the depositary
of this Convention. The depositary shall transmit certified
copies of this Convention to States members of the Bank
and to any other State invited to sign the Convention.
Article 75
The depositary shall notify all signatory States of
the following :
(a) signatures in accordance with Article 67;
(b) deposits of instruments of ratification, acceptance and approval in accordance with Article 73;
(c) the date on which this Convention enters into
force in accordance with Article 68;
(d) exclusions from territorial application pursuant
to Article 70;
(e) the date on which any amendment of this Convention enters into force in accordance with
Article 66; and
(f) denunciations in accordance with Article 71.

R65-43 (March 12, 1965)

Memorandum of the General Counsel and corrections to the English Text of the Draft Convention

In further reviewing the text in English, French and Spanish of
the Convention in the March 10, 1965 draft which has been circulated to
the Executive Directors (R65-37)', some inconsistencies and typographical
errors have been pointed out by Executive Directors and members of the
staff which should be corrected in the final text.
I therefore propose the following corrections in the text of the
Convention:
Doc. 142
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- 2 (a)In Article 7(1), it is provided inter alia that the Administrative
Council shall be convened by the Secretary-General at the request of "five
members or one-fourth of the members of the Council, whichever is less".
Since Article 68(2) now provides that the Convention shall enter into force
upon deposit of the twentieth instrument of ratification, acceptance or
approval, it is most unlikely that one-fourth of the members of the Administrative Council will ever be less than five members. Accordingly, the text of
Article 7(1) should be modified as follows:
English: "(1) The Administrative Council shall hold an annual
meeting and such other meetings as may be determined
by the Council, or convened by the Chairman, or
convened by the Secretary-General at the request of
not less than five members

ell 6B9-getiPth ef

tke members

of the Councily whichever is less."
(b) The wording of Article 31(1) should be made to conform with the
wording of Article 40(1) as follows:
English: "(1) Conciliators may be appointed from outside the Panel of
(page 12)
Conciliators, except in the case of appointments
by the Chairman pursuant to Article 30."
Article 27, second line:
add a comma after the word "protection" and after the
word "claim".
Article 30, fourth line:
delete the words "the provisions of".
Article 39, first line:
delete the figure "(1)" at the beginning.
Article 41(2), second line:
add a comma after the word "Centre".
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SM65-6 (March 30, 1965)
Excerpt from the Minutes of the Meeting of the Executive Directors, March 18, 1965. Approval of
Resolution No. 65-14 approving the Text of the Convention and of the Report of the Executive Directors

SETTLEMENT OF INVESTMENT DISPUTES

5.

The Executive Directors considered
(a) The text of the Convention on the Settlement of Investment
Disputes between States and Nationals of Other States as
approved by the Committee of the Whole (R65-37, R65-43 and
R65-40;
(b) The text of the Report of the Executive Directors on the
Convention as approved by the Committee of the Whole
(R65-38).
(c)A draft resolution on the subject (R65-44)3;

and, approving an amendment to the draft resolution proposed by Dr. Machado,
adopted the following resolution:
RESOLUTION NO. 65,-14

SETTLEMENT OF INVESTMENT DISPUTES
WHEREAS the Board of Governors on September 10, 1964 adopted
Resolution No. 214' providing as follows:
"RESOLVED:
(a)The report of the Executive Directors on
"Settlement of Investment Disputes," dated August 6,
19614 is hereby approved.
(b) The Executive Directors are requested to
formulate a convention establishing facilities
and procedures which would be available on a
voluntary basis for the settlement of investment
disputes between contracting States and Nationals
of other contracting States through conciliation
and arbitration.
(c)In formulating such a convention, the
Executive Directors shall take into account the
views of member governments and shall keep in
mind the desirability of arriving at a text which
could be accepted by the largest possible number
of governments.
(d) The Executive Directors shall submit the text
of such a convention to member governments with such
recommendations as they shall deem appropriate."
Docs. 142 and 143; Doc. R65-45 is not reproduced, see Doc. 145 instead
R65-38 is not reproduced, see Doc. 145 instead
R65-44 is not reproduced
Doc. 41
5 Doc. 40
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2Document

3Document

144

- 2 -

NOW THEREFORE the Executive Directors hereby resolve as follows:
(1) the text of the Convention on the Settlement of Investment
Disputes between States and Nationals of Other States
formulated by the Executive Directors in the form presented
to this meeting and the Report of the Executive Directors
thereon are hereby approved for submission to member
Governments of the Bank;
(2) the President of the Bank shall transmit said Report
and the text of the said Convention to all member
Governments of the Bank;
(3) the President and the General Counsel of the Bank
shall sign a copy of said Convention on behalf of the
Bank to indicate the Bank's agreement to fulfil the
functions with which it is charged under the Convention;
(4) the copy of the Convention so signed on behalf of the
Bank shall remain deposited in the archives of the Bank
and shall be open for signature on behalf of Governments
in accordance with its terms.
6. Dr. Mejia-Palacio stated that he wished to be recorded as opposed, on
the ground that the Governors who had elected him had voted against
Resolution No. 2114 of the Board of Governors. Messrs. San Miguel and Guhan
abstained from voting.
7. The Executive Directors expressed their appreciation of the outstanding
contribution made by the Chairman, and the General Counsel and his
associates, to the drafting of the Convention and to the various stages of
discussion through which it had passed.
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1
CONVENTION ON THE SETTLEMENT OF INVESTMENT DISPUTES
BETWEEN STATES AND NATIONALS
OF OTHER STATES
PREAMBLE
The Contracting States
Considering the need for international cooperation for economic
development, and the role of private international investment therein ;
Bearing in mind the possibility that from time to time disputes
may arise in connection with such investment between Contracting
States and nationals of other Contracting States ;
Recognizing that while such disputes would usually be subject to
national legal processes, international methods of settlement may be
appropriate in certain cases;
Attaching particular importance to the availability of facilities for
international conciliation or arbitration to which Contracting States
and nationals of other Contracting States may submit such disputes if
they so desire ;
Desiring to establish such facilities under the auspices of the
International Bank for Reconstruction and Development;
Recognizing that mutual consent by the parties to submit such
disputes to conciliation or to arbitration through such facilities constitutes a binding agreement which requires in particular that due consideration be given to any recommendation of conciliators, and that any
arbitral award be complied with ; and
Declaring that no Contracting State shall by the mere fact of its
ratification, acceptance or approval of this Convention and without its
consent be deemed to be under any obligation to submit any particular
dispute to conciliation or arbitration,
Have agreed as follows:
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CHAPTER I
International Centre for Settlement of Investment Disputes
SECTION 1

Establishment and Organization

Article 1
(1) There is hereby established the International
Centre for Settlement of Investment Disputes (hereinafter
called the Centre).
(2) The purpose of the Centre shall be to provide
facilities for conciliation and arbitration of investment disputes between Contracting States and nationals of other
Contracting States in accordance with the provisions of this
Convention.
Article 2
The seat of the Centre shall be at the principal office
of the International Bank for Reconstruction and Development (hereinafter called the Bank). The seat may be
moved to another place by decision of the Administrative
Council adopted by a majority of two-thirds of its members.
Article 3
The Centre shall have an Administrative Council and
a Secretariat and shall maintain a Panel of Conciliators
and a Panel of Arbitrators.
SECTION 2
The Administrative Council

Article 4
(1) The Administrative Council shall be composed
of one representative of each Contracting State. An alternate may act as representative in case of his principal's
absence from a meeting or inability to act.
(2) In the absence of a contrary designation, each
governor and alternate governor of the Bank appointed by
a Contracting State shall be ex officio its representative and
its alternate respectively.
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Article 5
The President of the Bank shall be ex officio Chairman of the Administrative Council (hereinafter called the
Chairman) but shall have no vote. During his absence or
inability to act and during any vacancy in the office of
President of the Bank, the person for the time being acting
as President shall act as Chairman of the Administrative
Council.
Article 6
(1) Without prejudice to the powers and functions
vested in it by other provisions of this Convention, the
Administrative Council shall
(a) adopt the administrative and financial regulations of the Centre ;
(b) adopt the rules of procedure for the institution
of conciliation and arbitration proceedings ;
(c) adopt the rules of procedure for conciliation and
arbitration proceedings (hereinafter called the
Conciliation Rules and the Arbitration Rules) ;
(d) approve arrangements with the Bank for the
use of the Bank's administrative facilities and
services ;
(e) determine the conditions of service of the
Secretary-General and of any Deputy SecretaryGeneral ;
(f) adopt the annual budget of revenues and expenditures of the Centre ;
(g) approve the annual report on the operation of
the Centre.
The decisions referred to in sub-paragraphs (a),
(b), (c) and (f) above shall be adopted by a majority of
two-thirds of the members of the Administrative Council.
(2) The Administrative Council may appoint such
committees as it considers necessary.
(3) The Administrative Council shall also exercise
such other powers and perform such other functions as it
shall determine to be necessary for the implementation of
the provisions of this Convention.
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Article 7
(1) The Administrative Council shall hold an annual
meeting and such other meetings as may be determined by
the Council, or convened by the Chairman, or convened by
the Secretary-General at the request of not less than five
members of the Council.
(2) Each member of the Administrative Council
shall have one vote and, except as otherwise herein provided, all matters before the Council shall be decided by a
majority of the votes cast.
(3) A quorum for any meeting of the Administrative
Council shall be a majority of its members.
(4) The Administrative Council may establish, by a
majority of two-thirds of its members, a procedure whereby
the Chairman may seek a vote of the Council without convening a meeting of the Council. The vote shall be considered valid only if the majority of the members of the
Council cast their votes within the time limit fixed by the
said procedure.
Article 8
Members of the Administrative Council and the
Chairman shall serve without remuneration from the
Centre.
SECTION 3
The Secretariat

Article 9
The Secretariat shall consist of a Secretary-General,
one or more Deputy Secretaries-General and staff.
Article 10
(1) The Secretary-General and any Deputy Secretary-General shall be elected by the Administrative Council
by a majority of two-thirds of its members upon the nomination of the Chairman for a term of service not exceeding
six years and shall be eligible for re-election. After consulting the members of the Administrative Council, the Chairman shall propose one or more candidates for each such
office.
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(2) The offices of Secretary-General and Deputy
Secretary-General shall be incompatible with the exercise
of any political function. Neither the Secretary-General
nor any Deputy Secretary-General may hold any other
employment or engage in any other occupation except with
the approval of the Administrative Council.
(3) During the Secretary-General's absence or inability to act, and during any vacancy of the office of
Secretary-General, the Deputy Secretary-General shall act
as Secretary-General. If there shall be more than one
Deputy Secretary-General, the Administrative Council shall
determine in advance the order in which they shall act as
Secretary-General.

Article 11
The Secretary-General shall be the legal representative and the principal officer of the Centre and shall be
responsible for its administration, including the appointment of staff, in accordance with the provisions of this
Convention and the rules adopted by the Administrative
Council. He shall perform the function of registrar and
shall have the power to authenticate arbitral awards
rendered pursuant to this Convention, and to certify copies
thereof.
SECTION 4
The Panels

Article 12
The Panel of Conciliators and the Panel of Arbitrators shall each consist of qualified persons, designated
as hereinafter provided, who are willing to serve thereon.
Article 13
(1) Each Contracting State may designate to each
Panel four persons who may but need not be its nationals.
(2) The Chairman may designate ten persons to each
Panel. The persons so designated to a Panel shall each have
a different nationality.
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Article 14
(1) Persons designated to serve on the Panels shall
be persons of high moral character and recognized competence in the fields of law, commerce, industry or finance,
who may be relied upon to exercise independent judgment.
Competence in the field of law shall be of particular importance in the case of persons on the Panel of Arbitrators.
(2) The Chairman, in designating persons to serve
on the Panels, shall in addition pay due regard to the
importance of assuring representation on the Panels of the
principal legal systems of the world and of the main forms
of economic activity.
Article 15
(1) Panel members shall serve for renewable periods
of six years.
(2) In case of death or resignation of a member of a
Panel, the authority which designated the member shall
have the right to designate another person to serve for the
remainder of that member's term.
(3) Panel members shall continue in office until their
successors have been designated.
Article 16
(1) A person may serve on both Panels.
(2) If a person shall have been designated to serve
on the same Panel by more than one Contracting State, or
by one or more Contracting States and the Chairman, he
shall be deemed to have been designated by the authority
which first designated him or, if one such authority is the
State of which he is a national, by that State.
(3) All designations shall be notified to the Secretary-General and shall take effect from the date on which
the notification is received.
SECTION 5
Financing the Centre

Article 17
If the expenditure of the Centre cannot be met out of
charges for the use of its facilities, or out of other receipts,
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the excess shall be borne by Contracting States which are
members of the Bank in proportion to their respective subscriptions to the capital stock of the Bank, and by Contracting States which are not members of the Bank in accordance with rules adopted by the Administrative Council.
SECTION 6
Status, Immunities and Privileges

Article 18
The Centre shall have full international legal personality. The legal capacity of the Centre shall include the
capacity
(a) to contract;
(b) to acquire and dispose of movable and immovable property;
(c) to institute legal proceedings.
Article 19
To enable the Centre to fulfil its functions, it shall
enjoy in the territories of each Contracting State the immunities and privileges set forth in this Section.
Article 20
The Centre, its property and assets shall enjoy immunity from all legal process, except when the Centre
waives this immunity.
Article 21
The Chairman, the members of the Administrative
Council, persons acting as conciliators or arbitrators or
members of a Committee appointed pursuant to paragraph
(3) of Article 52, and the officers and employees of the
Secretariat
(a) shall enjoy immunity from legal process with
respect to acts performed by them in the exercise of their
functions, except when the Centre waives this immunity;
(b) not being local nationals, shall enjoy the same
immunities from immigration restrictions, alien registration requirements and national service obligations, the same
facilities as regards exchange restrictions and the same
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treatment in respect of travelling facilities as are accorded
by Contracting States to the representatives, officials and
employees of comparable rank of other Contracting States.

Article 22
The provisions of Article 21 shall apply to persons
appearing in proceedings under this Convention as parties,
agents, counsel, advocates, witnesses or experts ; provided,
however, that sub-paragraph (b) thereof shall apply only
in connection with their travel to and from, and their stay
at, the place where the proceedings are held.
Article 23
(1) The archives of the Centre shall be inviolable,
wherever they may be.
(2) With regard to its official communications, the
Centre shall be accorded by each Contracting State treatment not less favourable than that accorded to other international organizations.
Article 24
(1) The Centre, its assets, property and income, and
its operations and transactions authorized by this Convention shall be exempt from all taxation and customs duties.
The Centre shall also be exempt from liability for the collection or payment of any taxes or customs duties.
(2) Except in the ease of local nationals, no tax shall
be levied on or in respect of expense allowances paid by the
Centre to the Chairman or members of the Administrative
Council, or on or in respect of salaries, expense allowances
or other emoluments paid by the Centre to officials or employees of the Secretariat.
(3) No tax shall be levied on or in respect of fees or
expense allowances received by persons acting as conciliators, or arbitrators, or members of a Committee appointed
pursuant to paragraph (3) of Article 52, in proceedings
under this Convention, if the sole jurisdictional basis for
such tax is the location of the Centre or the place where
such proceedings are conducted or the place where such fees
or allowances are paid.
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CHAPTER II
Jurisdiction of the Centre

Article 25
(1) The jurisdiction of the Centre shall extend to
any legal dispute arising directly out of an investment,
between a Contracting State (or any constituent subdivision
or agency of a Contracting State designated to the Centre
by that State) and a national of another Contracting State,
which the parties to the dispute consent in writing to submit to the Centre. When the parties have given their consent, no party may withdraw its consent unilaterally.
(2) "National of another Contracting State" means :
(a) any natural person who had the nationality of a
Contracting State other than the State party to
the dispute on the date on which the parties consented to submit such dispute to conciliation or
arbitration as well as on the date on which the
request was registered pursuant to paragraph
(3) of Article 28 or paragraph (3) of Article 36,
but does not include any person who on either
date also had the nationality of the Contracting
State party to the dispute ; and
(b) any juridical person which had the nationality of
a Contracting State other than the State party
to the dispute on the date on which the parties
consented to submit such dispute to conciliation
or arbitration and any juridical person which
had the nationality of the Contracting State
party to the dispute on that date and which,
because of foreign control, the parties have
agreed should be treated as a national of another
Contracting State for the purposes of this
Convention.
(3) Consent by a constituent subdivision or agency
of a Contracting State shall require the approval of that
State unless that State notifies the Centre that no such
approval is required.
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(4) Any Contracting State may, at the time of ratification, acceptance or approval of this Convention or at any
time thereafter, notify the Centre of the class or classes of
disputes which it would or would not consider submitting to
the jurisdiction of the Centre. The Secretary-General shall
forthwith transmit such notification to all Contracting
States. Such notification shall not constitute the consent
required by paragraph (1).

Article 26
Consent of the parties to arbitration under this Convention shall, unless otherwise stated, be deemed consent to
such arbitration to the exclusion of any other remedy. A
Contracting State may require the exhaustion of local administrative or judicial remedies as a condition of its
consent to arbitration under this Convention.
Article 27
(1) No Contracting State shall give diplomatic protection, or bring an international claim, in respect of a dispute which one of its nationals and another Contracting
State shall have consented to submit or shall have submitted
to arbitration under this Convention, unless such other
Contracting State shall have failed to abide by and comply
with the award rendered in such dispute.
(2) Diplomatic protection, for the purposes of paragraph (1), shall not include informal diplomatic exchanges
for the sole purpose of facilitating a settlement of the
dispute.

CHAPTER III
Conciliation
SECTION 1
Request for Conciliation

Article 28
(1) Any Contracting State or any national of a Contracting State wishing to institute conciliation proceedings
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shall address a request to that effect in writing to the
Secretary-General who shall send a copy of the request to
the other party.
(2) The request shall contain information concerning the issues in dispute, the identity of the parties and
their consent to conciliation in accordance with the rules of
procedure for the institution of conciliation and arbitration
proceedings.
(3) The Secretary-General shall register the request
unless he finds, on the basis of the information contained
in the request, that the dispute is manifestly outside the
jurisdiction of the Centre. He shall forthwith notify the
parties of registration or refusal to register.
SECTION 2
Constitution of the Conciliation Commission

Article 29
(1) The Conciliation Commission (hereinafter called
the Commission) shall be constituted as soon as possible
after registration of a request pursuant to Article 28.
(2) (a) The Commission shall consist of a sole conciliator or any uneven number of conciliators appointed as
the parties shall agree.
(b) Where the parties do not agree upon the
number of conciliators and the method of their appointment, the Commission shall consist of three conciliators,
one conciliator appointed by each party and the third, who
shall be the president of the Commission, appointed by
agreement of the parties.
Article 30
If the Commission shall not have been constituted
within 90 days after notice of registration of the request
has been dispatched by the Secretary-General in accordance
with paragraph (3) of Article 28, or such other period as
the parties may agree, the Chairman shall, at the request
of either party and after consulting both parties as far as
possible, appoint the conciliator or conciliators not yet
appointed.
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Article 31
(1) Conciliators may be appointed from outside the
Panel of Conciliators, except in the case of appointments
by the Chairman pursuant to Article 30.
(2) Conciliators appointed from outside the Panel of
Conciliators shall possess the qualities stated in paragraph
(1) of Article 14.
SECTION 3
Conciliation Proceedings

Article 32
(1) The Commission shall be the judge of its own
competence.
(2) Any objection by a party to the dispute that that
dispute is not within the jurisdiction of the Centre, or for
other reasons is not within the competence of the Commission, shall be considered by the Commission which shall
determine whether to deal with it as a preliminary question
or to join it to the merits of the dispute.
Article 33
Any conciliation proceeding shall be conducted in
accordance with the provisions of this Section and, except
as the parties otherwise agree, in accordance with the Conciliation Rules in effect on the date on which the parties
consented to conciliation. If any question of procedure
arises which is not covered by this Section or the Conciliation Rules or any rules agreed by the parties, the Commission shall decide the question.
Article 34
(1) It shall be the duty of the Commission to clarify
the issues in dispute between the parties and to endeavour
to bring about agreement between them upon mutually
acceptable terms. To that end, the Commission may at any
stage of the proceedings and from time to time recommend
terms of settlement to the parties. The parties shall cooperate in good faith with the Commission in order to enable

1054

13
the Commission to carry out its functions, and shall give
their most serious consideration to its recommendations.
(2) If the parties reach agreement, the Commission
shall draw up a report noting the issues in dispute and
recording that the parties have reached agreement. If, at
any stage of the proceedings, it appears to the Commission
that there is no likelihood of agreement between the parties,
it shall close the proceedings and shall draw up a report
noting the submission of the dispute and recording the failure of the parties to reach agreement. If one party fails
to appear or participate in the proceedings, the Commission
shall close the proceedings and shall draw up a report noting that party's failure to appear or participate.

Article 35
Except as the parties to the dispute shall otherwise
agree, neither party to a conciliation proceeding shall be
entitled in any other proceeding, whether before arbitrators
or in a court of law or otherwise, to invoke or rely on any
views expressed or statements or admissions or offers of
settlement made by the other party in the conciliation proceedings, or the report or any recommendations made by
the Commission.

CHAPTER IV
Arbitration
SECTION 1

Request for Arbitration

Article 36
(1) Any Contracting State or any national of a Contracting State wishing to institute arbitration proceedings
shall address a request to that effect in writing to the
Secretary-General who shall send a copy of the request to
the other party.
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(2) The request shall contain information concerning the issues in dispute, the identity of the parties and
their consent to arbitration in accordance with the rules of
procedure for the institution of conciliation and arbitration
proceedings.
(3) The Secretary-General shall register the request
unless he finds, on the basis of the information contained
in the request, that the dispute is manifestly outside the
jurisdiction of the Centre. He shall forthwith notify the
parties of registration or refusal to register.
SECTION

2

Constitution of the Tribunal

Article 37
(1) The Arbitral Tribunal (hereinafter called the
Tribunal) shall be constituted as soon as possible after
registration of a request pursuant to Article 36.
(2) (a) The Tribunal shall consist of a sole arbitrator or any uneven number of arbitrators appointed as
the parties shall agree.
(b) Where the parties do not agree upon the
number of arbitrators and the method of their appointment,
the Tribunal shall consist of three arbitrators, one arbitrator appointed by each party and the third, who shall be the
president of the Tribunal, appointed by agreement of the
parties.

Article 38
If the Tribunal shall not have been constituted within
90 days after notice of registration of the request has been
dispatched by the Secretary-General in accordance with
paragraph (3) of Article 36, or such other period as the
parties may agree, the Chairman shall, at the request of
either party and after consulting both parties as far as
possible, appoint the arbitrator or arbitrators not yet
appointed. Arbitrators appointed by the Chairman pursuant to this Article shall not be nationals of the Contract-
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ing State party to the dispute or of the Contracting State
whose national is a party to the dispute.

Article 39
The majority of the arbitrators shall be nationals
of States other than the Contracting State party to the
dispute and the Contracting State whose national is a party
to the dispute ; provided, however, that the foregoing provisions of this Article shall not apply if the sole arbitrator
or each individual member of the Tribunal has been
appointed by agreement of the parties.
Article 40
(1) Arbitrators may be appointed from outside the
Panel of Arbitrators, except in the case of appointments by
the Chairman pursuant to Article 38.
(2) Arbitrators appointed from outside the Panel
of Arbitrators shall possess the qualities stated in paragraph (1) of Article 14.
SECTION

3

Powers and Functions of the Tribunal

Article 41
(1) The Tribunal shall be the judge of its own
competence.
(2) Any objection by a party to the dispute that that
dispute is not within the jurisdiction of the Centre, or for
other reasons is not within the competence of the Tribunal,
shall be considered by the Tribunal which shall determine
whether to deal with it as a preliminary question or to join
it to the merits of the dispute.

Article 42
(1) The Tribunal shall decide a dispute in accordance with such rules of law as may be agreed by the parties.
In the absence of such agreement, the Tribunal shall apply
the law of the Contracting State party to the dispute (including its rules on the conflict of laws) and such rules of
international law as may be applicable.
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(2) The Tribunal may not bring in a finding of non
liquet on the ground of silence or obscurity of the law.
(3) The provisions of paragraphs (1) and (2) shall
not prejudice the power of the Tribunal to decide a dispute
ex aequo et bono if the parties so agree.

Article 43
Except as the parties otherwise agree, the Tribunal
may, if it deems it necessary at any stage of the proceedings,
(a) call upon the parties to produce documents or
other evidence, and
(b) visit the scene connected with the dispute, and
conduct such inquiries there as it may deem
appropriate.
Article 44
Any arbitration proceeding shall be conducted in
accordance with the provisions of this Section and, except
as the parties otherwise agree, in accordance with the
Arbitration Rules in effect on the date on which the parties
consented to arbitration. If any question of procedure
arises which is not covered by this Section or the Arbitration Rules or any rules agreed by the parties, the Tribunal
shall decide the question.
Article 45
(1 ) Failure of a party to appear or to present his
case shall not be deemed an admission of the other party's
assertions.
(2) If a party fails to appear or to present his case
at any stage of the proceedings the other party may request
the Tribunal to deal with the questions submitted to it and
to render an award. Before rendering an award, the Tribunal shall notify, and grant a period of grace to, the party
failing to appear or to present its case, unless it is satisfied
that that party does not intend to do so.

Article 46
Except as the parties otherwise agree, the Tribunal
shall, if requested by a party, determine any incidental or
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additional claims or counter-claims arising directly out of
the subject-matter of the. dispute provided that they are
within the scope of the consent of the parties and are otherwise within the jurisdiction of the Centre.
Article 47
Except as the parties otherwise agree, the Tribunal
may, if it considers that the circumstances so require, recommend any provisional measures which should be taken
to preserve the respective rights of either party.
SECTION 4
The Award

Article 48
(1) The Tribunal shall decide questions by a majority of the votes of all its members.
(2) The award of the Tribunal shall be in writing
and shall be signed by the members of the Tribunal who
voted for it.
(3) The award shall deal with every question submitted to the Tribunal, and shall state the reasons upon
which it is based.
(4) Any member of the Tribunal may attach his
individual opinion to the award, whether he dissents from
the majority or not, or a statement of his dissent.
(5) The Centre shall not publish the award without
the consent of the parties.
Article 49
(1) The Secretary-General shall promptly dispatch
certified copies of the award to the parties. The award shall
he deemed to have been rendered on the date on which the
certified copies were dispatched.
(2) The Tribunal upon the request of a party made
within 45 days after the date on which the award was rendered may after notice to the other party decide any question which it had omitted to decide in the award, and shall
rectify any clerical, arithmetical or similar error in the
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award. Its decision shall become part of the award and
shall be notified to the parties in the same manner as the
award. The periods of time provided for under paragraph
(2) of Article 51 and paragraph (2) of Article 52 shall
run from the date on which the decision was rendered.
SECTION 5
Interpretation, Revision and Annulment of the Award

Article 50
(1) If any dispute shall arise between the parties
as to the meaning or scope of an award, either party may
request interpretation of the award by an application in
writing addressed to the Secretary-General.
(2) The request shall, if possible, be submitted to
the Tribunal which rendered the award. If this shall not
be possible, a new Tribunal shall be constituted in accordance with Section 2 of this Chapter. The Tribunal may, if
it considers that the circumstances so require, stay enforcement of the award pending its decision.
Article 51
(1) Either party may request revision of the award
by an application in writing addressed to the SecretaryGeneral on the ground of discovery of some fact of such a
nature as decisively to affect the award, provided that
when the award was rendered that fact was unknown to the
Tribunal and to the applicant and that the applicant's
ignorance of that fact was not due to negligence.
(2) The application shall be made within 90 days
after the discovery of such fact and in any event within
three years after the date on which the award was rendered.
(3) The request shall, if possible, be submitted to
the Tribunal which rendered the award. If this shall not be
possible, a new Tribunal shall be constituted in accordance
with Section 2 of this Chapter.
(4) The Tribunal may, if it considers that the circumstances so require, stay enforcement of the award
pending its decision. If the applicant requests a stay of
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enforcement of the award in his application, enforcement
shall be stayed provisionally until the Tribunal rules on
such request.

Article 52
(1) Either party may request annulment of the
award by an application in writing addressed to the Secretary-General on one or more of the following grounds :
(a) that the Tribunal was not properly constituted;
(b) that the Tribunal has manifestly exceeded its
powers ;
(c) that there was corruption on the part of a member of the Tribunal ;
(d) that there has been a serious departure from a
fundamental rule of procedure ; or
(e) that the award has failed to state the reasons on
which it is based.
(2) The application shall be made within 120 days
after the date on which the award was rendered except that
when annulment is requested on the ground of corruption
such application shall be made within 120 days after discovery of the corruption and in any event within three years
after the date on which the award was rendered.
(3) On receipt of the request the Chairman shall
forthwith appoint from the Panel of Arbitrators an ad hoc
Committee of three persons. None of the members of the
Committee shall have been a member of the Tribunal which
rendered the award, shall be of the same nationality as any
such member, shall be a national of the State party to the
dispute or of the State whose national is a party to the dispute, shall have been designated to the Panel of Arbitrators
by either of those States, or shall have acted as a conciliator
in the same dispute. The Committee shall have the authority to annul the award or any part thereof on any of the
grounds set forth in paragraph (1).
(4) The provisions of Articles 41-45, 48, 49, 53 and
54, and of Chapters VI and VII shall apply mutatis
mutandis to proceedings before the Committee.
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(5) The Committee may, if it considers that the circumstances so require, stay enforcement of the award
pending its decision. If the applicant requests a stay of
enforcement of the award in his application, enforcement
shall be stayed provisionally until the Committee rules on
such request.
(6) If the award is annulled the dispute shall, at•the
request of either party, be submitted to a new Tribunal constituted in accordance with Section 2 of this Chapter.
SECTION 6
Recognition and Enforcement of the Award

Article 53
(1) The award shall be binding on the parties and
shall not be subject to any appeal or to any other remedy
except those provided for in this Convention. Each party
shall abide by and comply with the terms of the award
except to the extent that enforcement shall have been stayed
pursuant to the relevant provisions of this Convention.
(2) For the purposes of this Section, "award" shall
include any decision interpreting, revising or annulling such
award pursuant to Articles 50, 51 or 52.
Article 54
(I) Each Contracting State shall recognize an award
rendered pursuant to this Convention as binding and enforce the pecuniary obligations imposed by that award
within its territories as if it were a final judgment of a
court in that State. A Contracting State with a federal
constitution may enforce such an award in or through its
federal courts and may provide that such courts shall treat
the award as if it were a final judgment of the courts of a
constituent state.
(2) A party seeking recognition or enforcement in
the territories of a Contracting State shall furnish to a competent court or other authority which such State shall have
designated for this purpose a copy of the award certified by
the Secretary-General. Each Contracting State shall notify
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the Secretary-General of the designation of the competent
court or other authority for this purpose and of any subsequent change in such designation.
(3) Execution of the award shall be governed by the
laws concerning the execution of judgments in force in the
State in whose territories such execution is sought.

Article 55
Nothing in Article 54 shall be construed as derogating from the law in force in any Contracting State relating
to immunity of that State or of any foreign State from
execution.
CHAPTER V
Replacement and Disqualification of Conciliators
and Arbitrators

Article 56
(1) After a Commission or a Tribunal has been constituted and proceedings have begun, its composition shall
remain unchanged ; provided, however, that if a conciliator
or an arbitrator should die, become incapacitated, or resign,
the resulting vacancy shall he filled in accordance with the
provisions of Section 2 of Chapter HT or Section 2 of
Chapter IV.
(2) A member of a Commission or Tribunal shall
continue to serve in that capacity notwithstanding that he
shall have ceased to be a member of the Panel.
(3) If a conciliator or arbitrator appointed by a
party shall have resigned without the consent of the Commission or Tribunal of which he was a member, the Chairman shall appoint a person from the appropriate Panel to
fill the resulting vacancy.
Article 57
A party may propose to a Commission or Tribunal
the disqualification of any of its members on account of any
fact indicating a manifest lack of the qualities required by
paragraph (1) of Article 14. A party to arbitration proceedings may, in addition, propose the disqualification of
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an arbitrator on the ground that he was ineligible for
appointment to the Tribunal under Section 2 of Chapter
IV.

Article 58
The decision on any proposal to disqualify a conciliator or arbitrator shall be taken by the other members of
the Commission or Tribunal as the case may be, provided
that where those members are equally divided, or in the
case of a proposal to disqualify a sole conciliator or arbitrator, or a majority of the conciliators or arbitrators,
the Chairman shall take that decision. If it is decided that
the proposal is well-founded the conciliator or arbitrator
to whom the decision relates shall be replaced in accordance
with the provisions of Section 2 of Chapter III or Section 2
of Chapter IV.
CHAPTER VI
Cost of Proceedings

Article 59
The charges payable by the parties for the use of the
facilities of the Centre shall be determined by the Secretary-General in accordance with the regulations adopted by
the Administrative Council.
Article 60

(1) Each Commission and each Tribunal shall determine the fees and expenses of its members within limits
established from time to time by the Administrative Council
and after consultation with the Secretary-General.
(2) Nothing in paragraph (1) of this Article shall
preclude the parties from agreeing in advance with the
Commission or Tribunal concerned upon the fees and
expenses of its members.

Article 61
(1) In the case of conciliation proceedings the fees
and expenses of members of the Commission as well as the
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charges for the use of the facilities of the Centre, shall be
borne equally by the parties. Each party shall bear any
other expenses it incurs in connection with the proceedings.
(2) In the case of arbitration proceedings the Tribunal shall, except as the parties otherwise agree, assess
the expenses incurred by the parties in connection with the
proceedings, and shall decide how and by whom those expenses, the fees and expenses of the members of the Tribunal and the charges for the use of the facilities of the
Centre shall be paid. Such decision shall form part of the
award.
CHAPTER VII
Place of Proceedings
Article 62
Conciliation and arbitration proceedings shall be
held at the seat of the Centre except as hereinafter
provided.
Article 63
Conciliation and arbitration proceedings may be
held, if the parties so agree,
(a) at the seat of the Permanent Court of Arbitration or of any other appropriate institution, whether private or public, with which the Centre may make arrangements for that purpose ; or
(b) at any other place approved by the Commission
or Tribunal after consultation with the Secretary-General.
CHAPTER VIII
Disputes between Contracting States

Article 64
Any dispute arising between Contracting States concerning the interpretation or application of this Convention which is not settled by negotiation shall be referred
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to the International Court of Justice by the application of
any party to such dispute, unless the States concerned
agree to another method of settlement.
CHAPTER IX
Amendment

Article 65
Any Contracting State may propose amendment of
this Convention. The text of a proposed amendment shall
be communicated to the Secretary-General not less than
90 days prior to the meeting of the Administrative Council
at which such amendment is to be considered and shall
forthwith be transmitted by him to all the members of the
Administrative Council.
Article 66
(1) If the Administrative Council shall so decide by
a majority of two-thirds of its members, the proposed
amendment shall be circulated to all Contracting States for
ratification, acceptance or approval. Each amendment shall
enter into force 30 days after dispatch by the depositary of
this Convention of a notification to Contracting States that
all Contracting States have ratified, accepted or approved
the amendment.
(2) No amendment shall affect the rights and obligations under this Convention of any Contracting State or of
any of its constituent subdivisions or agencies, or of any
national of such State arising out of consent to the jurisdiction of the Centre given before the date of entry into force
of the amendment.
CHAPTER X
Final Provisions

Article 67
This Convention shall be open for signature on
behalf of States members of the Bank. It shall also be open
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for signature on behalf of any other State which is a party
to the Statute of the International Court of Justice and
which the Administrative Council, by a vote of two-thirds
of its members, shall have invited to sign the Convention.

Article 68
(1) This Convention shall he subject to ratification,
acceptance or approval by the signatory States in accordance with their respective constitutional procedures.
(2) This Convention shall enter into force 30 days
after the date of deposit of the twentieth instrument of
ratification, acceptance or approval. It shall enter into
force for each State which subsequently deposits its instrument of ratification, acceptance or approval 30 days after
the date of such deposit.
Article 69
Each Contracting State shall take such legislative or
other measures as may be necessary for making the provisions of this Convention effective in its territories.
Article 70
This Convention shall apply to all territories for
whose international relations a Contracting State is responsible, except those which are excluded by such State by
written notice to the depositary of this Convention either
at the time of ratification, acceptance or approval or subsequently.
Article 71
Any Contracting State may denounce this Convention
by written notice to the depositary of this Convention. The
denunciation shall take effect six months after receipt of
such notice.
Article 72
Notice by a Contracting State pursuant to Articles
70 or 71 shall not affect the rights or obligations under this
Convention of that State or of any of its constituent subdivisions or agencies or of any national of that State arising
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out of consent to the jurisdiction of the Centre given by one
of them before such notice was received by the depositary.

Article 73
Instruments of ratification, acceptance or approval
of this Convention and of amendments thereto shall be
deposited with the Bank which shall act as the depositary
of this Convention. The depositary shall transmit certified
copies of this Convention to States members of the Bank
and to any other State invited to sign the Convention.
Article 74
The depositary shall register this Convention with
the Secretariat of the United Nations in accordance with
Article 102 of the Charter of the United Nations and the
Regulations thereunder adopted by the General Assembly.
Article 75
The depositary shall notify all signatory States of
the following:
(a) signatures in accordance with Article 67;
(b) deposits of instruments of ratification, acceptance and approval in accordance with Article 73;
(c) the date on which this Convention enters into
force in accordance with Article 68;
(d) exclusions from territorial application pursuant
to Article 70;
(e) the date on which any amendment of this Convention enters into force in accordance with
Article 66 ; and
(f) denunciations in accordance with Article 71.
DONE at Washington, in the English, French and Spanish
languages, all three texts being equally authentic, in a single
copy which shall remain deposited in the archives of the
International Bank for Reconstruction and Development,
which has indicated by its signature below its agreement to
fulfil the functions with which it is charged under this
Convention.
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Report of the Executive Directors on the
Convention on the Settlement of Investment Disputes
between States and Nationals of Other States

I
1. Resolution No. 214, adopted by the Board of Governors of the international Bank for -Reconstruction and
Development on September 10, 1964; provides as follows :
"RESOLVED:
(a) The report of the Executive Directors on "Settlement of Investment Disputes," dated August 6,
1964; is hereby approved.
(b) The Executive Directors are requested to formulate a convention establishing facilities and procedures which would be available on a voluntary
basis for the settlement of investment disputes
between contracting States and Nationals of other
contracting States through conciliation and arbitration.
(c) In formulating such a convention, the Executive
Directors shall take into account the views of
member governments and shall keep in mind the
desirability of arriving at a text which could be
accepted by the largest possible number of governments.
(d) The Executive Directors shall submit the text of
such a convention to member governments with
such recommendations as they shall deem appropriate."
2. The Executive Directors of the Bank, acting pursuant
to the foregoing Resolution, have formulated a Convention
on the Settlement of Investment Disputes between States
and Nationals of Other States and, on March 18, 1965,
approved the submission of the text of the Convention, as
attached hereto, to member governments of the Bank. This
action by the Executive Directors does not, of course, imply
that the governments represented by the individual Executive Directors are committed to take action on the Con.
vention.
3. The action by the Executive Directors was preceded
by extensive preparatory work, details of which are given
I Doc. 41
40

2 Doc.

in paragraphs 6-8 below. The Executive Directors are
satisfied that the Convention in the form attached hereto
represents a broad consensus of the views of those governments which accept the principle of establishing by intergovernmental agreement facilities and procedures for the
settlement of investment disputes which States and foreign
investors wish to submit to conciliation or arbitration. They
are also satisfied that the Convention constitutes a suitable
framework for such facilities and procedures. Accordingly,
the text of the Convention is submitted to member governments for consideration with a view to signature and ratification, acceptance or approval.
4. The Executive Directors invite attention to the provisions of Article 68(2) pursuant to which the Convention
will enter into force as between the Contracting States 30
days after deposit with the Bank, the depositary of the
Convention, of the twentieth instrument of ratification,
acceptance or approval.
5. The attached text of the Convention in the English,
French and Spanish languages has been deposited in the
archives of the Bank, as depositary, and is open for signature.

II
6. The question of the desirability and practicability of
establishing institutional facilities, sponsored by the Bank,
for the settlement through conciliation and arbitration of
investment disputes between States and foreign investors
was first placed before the Board of Governors of the Bank

at its Seventeenth Annual Meeting, held in Washington,
D.C. in September 1962. At that Meeting the Board of
Governors, by Resolution No. 174, adopted on September 18,
1962, requested the Executive Directors to study the question:
7. After a series of informal discussions on the basis of
working papers prepared by the staff of the Bank, the Executive Directors decided that the Bank should convene conDoc. 11

sultative meetings of legal experts designated by member
governments to consider the subject in greater detail. The
consultative meetings were held on a regional basis in
Addis Ababa (December 16-20, 1963)4, Santiago de Chile
(February 3-7, 1964); Geneva (February 17-21, 1964)' and
Bangkok (April 27-May 1, 1964); with the administrative
assistance of the United Nations Economic Commissions
and the European Office of the United Nations, and took
as the basis for discussion a Preliminary Draft of a Convention on Settlement of Investment Disputes` between
States and Nationals of Other States prepared by the staff
of the Bank in the light of the discussions of the Executive
Directors and the views of governments. The meetings
were attended by legal experts from 86 countries.
8. In the light of the preparatory work and of the views
expressed at the consultative meetings, the Executive
Directors reported to the Board of Governors at its Nineteenth Annual Meeting in Tokyo, in September 1964; that
it would be desirable to establish the institutional facilities
envisaged, and to do so within the framework of an intergovernmental agreement. The Board of Governors adopted
the Resolution set forth in paragraph 1 of this Report,
whereupon the Executive Directors undertook the formulation of the present Convention. With a view to arriving
at a text which could be accepted by the largest possible
number of governments, the Bank invited its members to
designate representatives to a Legal Committee which
would assist the Executive Directors in their task. This
Committee met in Washington from November 23 through
December 11, 1964,°and the Executive Directors gratefully
acknowledge the valuable advice they received from the
representatives of the 61 member countries who served on
the Committee.

III
9. In submitting the attached Convention to governments, the Executive Directors are prompted by the desire
4Doc.

25
27
6Doc. 29
7Doc. 31
1Doc. 24
9Doc. 40
Docs.-48 through 122

6Doc.
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to strengthen the partnership between countries in the
cause of economic development. The creation of an institution designed to facilitate the settlement of disputes between States and foreign investors can be a major step
toward promoting an atmosphere of mutual confidence and
thus stimulating a larger flow of private international
capital into those countries which wish to attract it.
10. The Executive Directors recognize that investment
disputes are as a rule settled through administrative,
judicial or arbitral procedures available under the laws
of the country in which the investment concerned is made.
However, experience shows that disputes may arise which
the parties wish to settle by other methods ; and investment
agreements entered into in recent years show that both
States and investors frequently consider that it is in their
mutual interest to agree to resort to international methods
of settlement.
11. The present Convention would offer international
methods of settlement designed to take account of the
special characteristics of the disputes covered, as well as
of the parties to whom it would apply. It would provide
facilities for conciliation and arbitration by specially qualified persons of independent judgment carried out according
to rules known and accepted in advance by the parties concerned. In particular, it would ensure that once a government or investor had given consent to conciliation or arbitration under the auspices of the Centre, such consent could
not be unilaterally withdrawn.
12. The Executive Directors believe that private capital
will continue to flow to countries offering a favorable climate for attractive and sound investments, even if such
countries did not become parties to the Convention or,
having joined, did not make use of the facilities of the
Centre. On the other hand, adherence to the Convention
by a country would provide additional inducement and
stimulate a larger flow of private international investment
into its territories, which is the primary purpose of the
Convention.
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13. While the broad objective of the Convention is to
encourage a larger flow of private international investment,
the provisions of the Convention maintain a careful balance
between the interests of investors and those of host States.
Moreover, the Convention permits the institution of proceedings by host States as well as by investors and the
Executive Directors have constantly had in mind that the
provisions of the Convention should be equally adapted to
the requirements of both eases.
14. The provisions of the attached Convention are for the
most part self-explanatory. Brief comment on a few principal features may, however, be useful to member governments in their consideration of the Convention.

IV
The International Centre for Settlement of
Investment Disputes
General
15. The Convention establishes the International Centre
for Settlement of Investment Disputes as an autonomous
international institution (Articles 18-24). The purpose of
the Centre is "to provide facilities for conciliation and
" (Article 1(2) ).
arbitration of investment disputes
The Centre will not itself engage in conciliation Or arbitration activities. This will be the task of Concili4tion Commissions and Arbitral Tribunals constituted in/accordance
with the provisions of the Convention.
16. As sponsor of the establishment of the institution the
Bank will provide the Centre with premiss for its seat
(Article 2) and, pursuant to arrangements between the two
institutions, with other administrative facilities and services (Article 6(d) ).
17. With respect to the financing of the Centre (Article
17), the" Executive Directors have decided that the Bank
should be prepared to provide the Centre with office accommodation free of charge as long as the Centre has its seat
at the Bank's headquarters and to underwrite, within
reasonable limits, the basic overhead expenditure of the
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Centre for a period of years to be determined after the
Centre is established.
18. Simplicity and economy consistent with the efficient
discharge of the functions of the Centre characterize its
structure. The organs of the Centre are the Administrative
Council (Articles 4-8) and the Secretariat (Articles 9-11).
The Administrative Council will be composed of one representative of each Contracting State, serving without
remuneration from the Centre. Each member of the Council casts one vote and matters before the Council are
decided by a majority of the votes cast unless a different
majority is required by the Convention. The President of
the Bank will serve ex officio as the Council's Chairman but
will have no vote. The Secretariat will consist of a Secretary-General, one or more Deputy Secretaries-General and
staff. In the interest of flexibility the Convention provides
for the possibility of there being more than one Deputy
Secretary-General, but the Executive Directors do not now
foresee a need for more than one or two full time high
officials of the Centre. Article 10, which requires that the
Secretary-General and any Deputy Secretary-General be
elected by the Administrative Council by a majority of twothirds of its members, on the nomination of the Chairman,
limits their terms of office to a period not exceeding six
years and permits their re-election. The Executive Directors believe that the initial election, which will take place
shortly after the Convention will have come into force,
should be for a short term so as not to deprive the States
which ratify the Convention after its entry into force of
the possibility of participating in the selection of the high
officials of the Centre. Article 10 also limits the extent to
which these officials may engage in activities other than
their official functions.

Functions of the Administrative Council
19. The principal functions of the Administrative Council are the election of the Secretary-General and any
Deputy Secretary-General, the adoption of the budget of
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the Centre and the adoption of administrative and financial
regulations, rules governing the institution of proceedings
and rules of procedure for conciliation and arbitration proceedings. Action on all these matters requires a majority
of two-thirds of the members of the Council.

Functions of the Secretary-General
20. The Convention requires the Secretary-General to
perform a variety of administrative functions as legal
representative, registrar and principal officer of the Centre
(Articles 7(1), 11, 16(3), 25(4), 28, 36, 49(1), 50(1), 51(1),
52(1), 54(2), 59, 60(1), 63(b) and 65). In addition, the
Secretary-General is given the power to refuse registration of a request for conciliation proceedings or arbitration
proceedings, and thereby to prevent the institution of such
proceedings, if on the basis of the information furnished
by the applicant he finds that the dispute is manifestly outside the jurisdiction of the Centre (Articles 28(3) and
36(3)). The Secretary-General is given this limited power
to "screen" requests for conciliation or arbitration proceedings with a view to avoiding the embarrassment to a
party (particularly a State) which might result from the
institution of proceedings against it in a dispute which it
had not consented to submit to the Centre, as well as the
possibility that the machinery of the Centre would be set
in motion in cases which for other reasons were obviously
outside the jurisdiction of the Centre e.g., because either
the applicant or the other party was not eligible to be a
party in proceedings under the Convention.
The Panels
21. Article 3 requires the Centre to maintain a Panel
of Conciliators and a Panel of Arbitrators, while Articles
12-16 outline the manner and terms of designation of Panel
members. In particular, Article 14(1) seeks to ensure that
Panel members will possess a high degree of competence
and be capable of exercising independent judgment. In
keeping with the essentially flexible character of the pro-
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ceedings, the Convention permits the parties to appoint
conciliators and arbitrators from outside the Panels but
requires (Articles 31(2) and 40(2) ) that such appointees
possess the qualities stated in Article 14(1). The Chairman, when called upon to appoint a conciliator or arbitrator
pursuant to Article 30 or 38, is restricted in his choice to
Panel members.

V
Jurisdiction of the Centre
22. The term "jurisdiction of the Centre" is used in the
Convention as a convenient expression to mean the limits
within which the provisions of the Convention will apply
and the facilities of the Centre will be available for conciliation and arbitration proceedings. The jurisdiction of
the Centre is dealt with in Chapter II of the Convention
(Articles 25-27).
Consent
23. Consent of the parties is the cornerstone of the jurisdiction of the Centre. Consent to jurisdiction must be in
writing and once given cannot be withdrawn unilaterally
(Article 25(1) ).
24. Consent of the parties must exist when the Centre
is seized (Articles 28(3) and 36(3) ) but the Convention
does not otherwise specify the time at which consent should
be given. Consent may be given, for example, in a clause
included in an investment agreement, providing for the
submission to the Centre of future disputes arising out of

that agreement, or in a compromis regarding a dispute
which has already arisen. Nor does the Convention require
that the consent of both parties be expressed in a single.
instrument. Thus, a host State might in its investment
promotion legislation offer to submit disputes arising out
of certain classes of investments to the jurisdiction of the
Centre, and the investor might give his consent by accepting the offer in writing.
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25. While consent of the parties is an essential prerequisite for the jurisdiction of the Centre, consent alone
will not suffice to bring a dispute within its jurisdiction. In
keeping with the purpose of the Convention, the jurisdiction of the Centre is further limited by reference to the
nature of the dispute and the parties thereto.

Nature of the dispute
26. Article 25(1) requires that the dispute must be a
"legal dispute arising directly out of an investment." The
expression "legal dispute" has been used to make clear
that while conflicts of rights are within the jurisdiction of
the Centre, mere conflicts of interests are not. The dispute
must concern the existence or scope of a legal right or
obligation, or the nature or extent of the reparation to be
made for breach of a legal obligation.
27. No attempt was made to define the term "investinent" given the essential requirement of consent by the
parties, and the mechanism through which Contracting
States can make known in advance, if they so desire, the
classes of disputes which they would or would not consider
submitting to the Centre (Article 25(4) ).
Parties to the dispute
28. For a dispute to be within the jurisdiction of the
Centre one of the parties must be a Contracting State (or
a constituent subdivision or agency of a Contracting State)
and the other party must be a "national of another Contracting State." The latter term as defined in paragraph
(2) of Article 25 covers both natural persons and juridical
persons.
29. It should be noted that under clause (a) of Article
25(2) a natural person who was a national of the State
party to the dispute would not be eligible to be a party
in proceedings under the auspices of the Centre, even
if at the same time he had the nationality of another State.
This ineligibility is absolute and cannot be cured even if
the State party to the dispute had given its consent.
30. Clause (b) of Article 25(2), which deals with juridi-
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cal persons, is more flexible. A juridical person which had
the nationality of the State party to the dispute would be
eligible to be a party to proceedings under the auspices
of the Centre if that State had agreed to treat it as a
national of another Contracting State because of foreign
control.
Notifications by Contracting States
31. While no conciliation or arbitration proceedings
could be brought against a Contracting State without its
consent and while no Contracting State is under any
obligation to give its consent to such proceedings, it was
nevertheless felt that adherence to the Convention might
be interpreted as holding out an expectation that Contracting States would give favorable consideration to requests
by investors for the submission of a dispute to the Centre.
It was pointed out in that connection that there might be
classes of investment disputes which governments would
consider unsuitable for submission to the Centre or which,
under their own law, they were not permitted to submit
to the Centre. In order to avoid any risk of misunderstanding on this score, Article 25(4) expressly permits
Contracting States to make known to the Centre in advance,
if they so desire, the classes of disputes which they would
or would not consider submitting to the Centre. The provision makes clear that a statement by a Contracting State
that it would consider submitting a certain class of dispute
to the Centre would serve for purposes of information only
and would not constitute the consent required to give the
Centre jurisdiction. Of course, a statement excluding certain classes of disputes from consideration would not constitute a reservation to the Convention.
Arbitration as exclusive remedy
32. It may be presumed that when a State and an investor agree to have recourse to arbitration, and do not
reserve the right to have recourse to other remedies or
require the prior exhaustion of other remedies, the intention of the parties is to have recourse to arbitration to
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the exclusion of any other remedy. This rule of interpretation is embodied in the first sentence of Article 26. In
order to make clear that it was not intended thereby to
modify the rules of international law regarding the exhaustion of local remedies, the second sentence explicitly recognizes the right of a State to require the prior exhaustion of
local remedies.

Claims by the investor's State
33. When a host State consents to the submission of a
dispute with an investor to the Centre, thereby giving the
investor direct access to an international jurisdiction, the
investor should not he in a position to ask his State to
espouse his ease and that State should not be permitted
to do so. Accordingly, Article 27 expressly prohibits a
Contracting State from giving diplomatic protection, or
bringing an international claim, in respect of a dispute
which one of its nationals and another Contracting State
have consented to submit, or have submitted, to arbitration
under the Convention, unless the State party to the dispute fails to honor the award rendered in that dispute.

VI
Proceedings under the Convention
Institution of proceedings
34. Proceedings are instituted by means of a request
addressed to the Secretary-General (Articles 28 and 36).
After registration of the request the Conciliation Commission or Arbitral Tribunal, as the ease may be, will be
constituted. Reference is made to paragraph 20 above
on the power of the Secretary-General to refuse registration.

Constitution of Conciliation Co»zmissions and
Arbitral Tribunals
35. Although the Convention leaves the parties a large
measure of freedom as regards the constitution of Coiii-
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missions and Tribunals, it assures that a lack of agreement
between the parties on these matters or the unwillingness
of a party to cooperate will not frustrate proceedings
(Articles 29-30 and 37-38, respectively).
36. Mention has already been made of the fact that the
parties are free to appoint conciliators and arbitrators
from outside the Panels (see paragraph 21 above). While
the Convention does not restrict the appointment of conciliators with reference to nationality, Article 39 lays down
the rule that the majority of the members of an Arbitral
Tribunal should not be nationals either of the State party
to the dispute or of the State whose national is a party
to the dispute. This rule is likely to have the effect of
excluding persons having these nationalities from serving
on a Tribunal composed of not more than three members.
However, the rule will not apply where each and every
arbitrator on the Tribunal has been appointed by agreement of the parties.

Conciliation proceedings; powers and functions of
Arbitral Tribunals
37. In general, the provisions of Articles 32-35 dealing
with conciliation proceedings and of Articles 41-49, dealing
with the powers and functions of Arbitral Tribunals and
awards rendered by such Tribunals, are self-explanatory.
The differences between the two sets of provisions reflect
the basic distinction between the process of conciliation
which seeks to bring the parties to agreement and that of
arbitration which aims at a binding determination of the
dispute by the Tribunal.
38. Article 41 reiterates the well-established principle
that international tribunals are to be the judges of their
own competence and Article 32 applies the same principle to
Conciliation Commissions. It is to be noted in this connection
that the power of the Secretary-General to refuse registration of a request for conciliation or arbitration (see paragraph 20 above) is so narrowly defined as not to encroach on
the prerogative of Commissions and Tribunals to determine
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their own competence and, on the other hand, that registration of a request by the Secretary-General does not, of
course, preclude a Commission or Tribunal from finding
that the dispute is outside the jurisdiction of the Centre.
39. In keeping with the consensual character of proceedings under the Convention, the parties to conciliation or
arbitration proceedings may agree on the rules of procedure
which will apply in those proceedings. However, if or to
the extent that they have not so agreed the Conciliation
Rules and Arbitration Rules adopted by the Administrative Council will apply (Articles 33 and 44).
40. Under the Convention an Arbitral Tribunal is required to apply the law agreed by the parties. Failing such
agreement, the Tribunal must apply the law of the State
party to the dispute (unless that law calls for the application of some other law), as well as such rules of international law as may be applicable. The term "international
law" as used in this context should be understood in the
sense given to it by Article 38(1) of the Statute of the
International Court of Justice, allowance being made for
the fact that Article 38 was designed to apply to interState disputes."
1)

Article 38(1) of the Statute of the International Court
of Justice reads as follows :
"1. The Court, whose function it is to decide in accordance with international law such disputes as are submitted to it, shall apply :
a. international conventions, whether general or particular, establishing rules expressly recognized by
the contesting states ;
b. international custom, as evidence of a general
practice accepted as law ;
c. the general principles of law recognized by civilized
nations ;
d. subject to the provisions of Article 59, judicial
decisions and the teachings of the most highly
qualified publicists of the various nations, as subsidiary means for the determination of rules of
law."
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Recognition and enforcement of arbitral awards
41. Article 53 declares that the parties are bound by the
award and that it shall not be subject to appeal or to any
other remedy except those provided for in the Convention.
The remedies provided for are revision (Article 51) and
annulment (Article 52). In addition, a party may ask a
Tribunal which had omitted to decide any question submitted to it, to supplement its award (Article 49(2)) and
may request interpretation of the award (Article 50).
42. Subject to any stay of enforcement in connection with
any of the above proceedings in accordance with the provisions of the Convention, the parties are obliged to abide
by and comply with the award and Article 54 requires
every Contracting State to recognize the award as binding
and to enforce the pecuniary obligations imposed by the
award as if it were a final decision of a domestic court.
Because of the different legal techniques followed in common law and civil law jurisdictions and the different
judicial systems found in unitary and federal or other
non-unitary States, Article 54 does not prescribe any particular method to be followed in its domestic implementation, but requires each Contracting State to meet the
requirements of the Article in accordance with its own
legal system.
43. The doctrine of sovereign immunity may prevent the
forced execution in a State of judgments obtained against
foreign States or against the State in which execution is
sought. Article 54 requires Contracting States to equate
an award rendered pursuant to the Convention with a final
judgment of its own courts. It does not require them to go
beyond that and to undertake forced execution of awards
rendered pursuant to the Convention in cases in which
final judgments could not be executed. In order to leave
no doubt on this point Article 55 provides that nothing
in Article 54 shall be construed as derogating from the
law in force in any Contracting State relating to immunity
of that State or of any foreign State from execution.
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VII
Place of Proceedings
44. In dealing with proceedings away from the Centre,
Article 63 provides that proceedings may be held, if the
parties so agree, at the seat of the Permanent Court of
Arbitration or of any other appropriate institution with
which the Centre may enter into arrangements for that
purpose. These arrangements are likely to vary with the
type of institution and to range from merely making
premises available for the proceedings to the provision of
complete secretariat services.

VIII
Disputes Between Contracting States
45. Article 64 confers on the International Court of
Justice jurisdiction over disputes between Contracting
States regarding the interpretation or application of the
Convention which are not settled by negotiation and which
the parties do not agree to settle by other methods. While
the provision is couched in general terms, it must be read
in the context of the Convention as a whole. Specifically,
the provision does not confer jurisdiction on the Court to
review the decision of a Conciliation Commission or Arbitral Tribunal as to its competence with respect to any
dispute before it. Nor does it empower a State to institute
proceedings before the Court in respect of a dispute which
one of its nationals and another Contracting State have
consented to submit or have submitted to arbitration, since
such proceedings would contravene the provisions of
Article 27, unless the other Contracting State had failed
to abide by and comply with the award rendered in that
dispute.
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IX

Entry into Force
46. The Convention is open for signature on behalf of
States members of the Bank. It will also be open for
signature on behalf of any other State which is a party
to the Statute of the International Court of Justice and
which the Administrative Council, by a vote of two-thirds
of its members, shall have invited to sign. No time limit
has been prescribed for signature. Signature is required
both of States joining before the Convention enters into
force and those joining thereafter (Article 67). The Convention is subject to ratification, acceptance or approval
by the signatory States in accordance with their constitutional procedures ( Article 68). As already stated, the
Convention will enter into force upon the deposit of the
twentieth instrument of ratification, acceptance or approval.
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SecM65-74 (March 24, 1965)
Copy of Letter sent by the President to all member countries, Governors and Alternate Governors,
transmitted to the Executive Directors

INTERNATIONAL BANK FOR
RECONSTRUCTION AND /DEVELOPMENT
WASHINGTON, D. C. 40433, U.S.A.

OFFICE OF THE PRESIDENT

March 23, 1965

Sir:

I have the honor to transmit to your Government herewith:
1) Resolution No. 65-14 of the Executive Directors,
adopted on March 18, 1965; approving a Report of the
Executive Directors on the Convention on the Settlement
of Investment Disputes between States and Nationals of
Other States and the text of said Convention for submission
to governments;
2) the Report of the Executive Directorereferred to
above;
3) the text of the Convention' referred to above.
The Convention has been deposited in the archives of the Bank
and is open for signature on behalf of governments in accordance with
Article 67 thereof.
The Convention is the result of detailed and careful study and
deliberation over a period of several years. In my opinion it can
make an important and a needed contribution to the cause of economic
development.
I unreservedly recommend the Convention for early and favorable
consideration by your Government so that the procedures and facilities
it provides may be available to governments and investors with a minimum
delay.
Sincerely yours,

George D. Woods
See Doc. 144
Doc. 145
See Doc. 145

2 See
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Annex 1
R67 85 (June 20, 1967)
Memorandum of the President to the Executive Directors on Publication of the Legislative History of
the Convention
-

1. The rapid acceptance of the Convention on the Settlement of Investment
Disputes between States and Nationals of Other States, which has up to now
been signed by about half the Members of the Bank and ratified by almost a
third, has been most gratifying. In addition, a great deal of interest in
the Convention has been shown both by actual and potential investors in
foreign countries and by governmental offices seeking such investments.
2. In the light of this positive interest in the Convention it appears
appropriate at this time to proceed with the assembly and publication of
the legislative history of that instrument. Such travaux preparatoires
are customarily published either by the sponsor of a treaty (in this case
the Bank) or sometimes by the organization created by it (in this case
ICSID). In respect of the Convention they would comprise summary records
or minutes of the meetings (or extracts therefrom) and the related documents
of:
(a) The Committee of the Whole of the Executive Directors on
Settlement of Investment Disputes;
(b) The Consultative Meetings of Legal Experts Designated by
Governments;
(c) The Legal Committee on Settlement of Investment Disputes;
(d) The Executive Directors;
insofar as these are relevant to the text of the Convention, to the procedure
of its formulation, or to the drafting of the interpretative portions of the
Report of the Executive Directors which was submitted to Governments along
with the Convention.
3. The financial implications of this publication project are dealt with
in the draft budget for fiscal year 1968 and need not therefore be considered
or decided now. However, in order to permit this work to progress, it is
necessary, as a formal matter, to declassify those of the documents referred
to above that were initially issued as "Restricted" or "Confidential"materiaL

1.

Since, with the entry into force of the Convention, the reason has disappeared for the original restriction on the publication of the documents
relating to its formulation, I propose that in the absence of objection (to
be communicated to the Secretary or the Deputy Secretary) by the close of
business on Friday, June 30, 1967, the restriction on the publication of
the relevant documents (or portions thereof) be lifted, and that a decision
to this effect be recorded in the minutes of the next meeting of the Executive Directors.
George D. Woods
President
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Annex 2
M67-7 (July 21, 1967)
IDA/M67-15
Excerpt from the Minutes of the Joint Meeting of the Executive Directors of the International Bank for
Reconstruction and Development and of the International Development Association, July 11, 1967

SETTLEMENT OF INVESTMENT DISPUTES - PUBLICATION OF LEGISLATIVE HISTORY

4.

The Executive Directors recorded their approval on June 30, 1967 of
the report (R67-85) recommending publication of the legislative history
of the Convention on Settlement of Investment Disputes.

I

Annex I
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