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IJ_1c Cla_11_1Ja11t 

FT! IYL CORPORATION 
3.30 South Fourth St1-eet 
Richmond, VA 23219 

The Clz11ma11t, [thyl Corporation, is a corporation incorporated under the l,ms of 

the State ofV1rg1nia, one of the L'.n1ted States of Amenca, and has its head office in Richmond, 

Virginia lt manufactures and d1str1butes, inter a!w, rnethylcyclopcntad1enyl manganese 

tricarbonyl (""i\liv!T'), a fuel additive used at the refinery level to provide octane enhancement for 

unleaded gasoline According to the Claimant, it 1s the sole shareholder of Ethyl Canada Inc. 

('"Ethyl Canada"), a company incorporated under the laws of Ontario 1n Canada, having its head 

office 1n '.v\iss1ssauga, Ontario, and blending or processing facilities near Carunna, Ontario 

In these 1mxeed1ngs, the Claimant is represented by 

~Ir Barry Appleton 
Appleton & Associates 
Royal Trust Tower 
Suite 4400 
Box 95 
Toronto, Ontario i\-15K I G8 
Canada 

\!r Christopher R Wall 
Winthrop, St",mson, Putnam & Roberts 
l l J 3 C oirnccticut ,\ venue, [\'. \V 
Washington, DC 20038 
I SA 

The Claimant 1s referred to hcrc1naRcr as ·'Ethyl" 
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The Respondent 

GOVE!ZN~·IE~-1-oFCA~ADA 
Office of the Deputy Attorney General of Canada 
Justice Build1no 

" 239 Wellington Street 
Ott:i\\'a, O11tar10 Kl A 01-!8 

ln these proceed1nrs the Respondent is 1-cpresented by 

i'vls Valerie Hughes 
General Counsel 
Trncle Lav,., Div1s1011 
Department ofT01e1g:1 A!Taus and International Trade 
125 Sussex Dr,\e 
Ottawa, Ontario K 1 A 0G2 
Canada 

The Respondent is referred to hereinafter as "Canada" 

!1 S_urnmMv Descrip_l(QD_Q[Jb_t;_l)j_wute and the Procced1n°~ 

J This 1s an arbitration under Chapter 11 of the No11h American Free Trade 

Agreement ("NAf-T:\"J for the settlement ot·a dispute bet\..vecn Canada as a NAFTA Party and an 

investor of another i\'AFTA Pa11y, in this case Ethyl 

4 Ethyl claims that Canada has breached certatn of its substantive obligations 1n 

relation to investments set forth tn Section A of Chapter l l and has submitted its claim to 

arb1trat1on as provided rn Section B of Chapter 1 ! 

5 The substance of the dispute 1s briefly descnbed 

Eth)I essent1aily compiJ1ns of Canada's i'danganese-based Fuel Additives Act, 

SC 1997, c l l ('":\-·1'.\tl Act"), which ,,·as first mtroduced rn Parliament on 19 May 1995 as 

Gill C-c),\, was reintroduced on 22 April 1996 as Dill C-29 (CollO\vmg prorogation of the previous 

2 
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Pai!1arncnt). :md, c1Cter· rccciv·111g Royal Assent 011 25 April 1997, came into force on 24 June 

1997 It provides 111 Section ·1 

1Vu perso11 sliu(! engage Ill 111terprov1ncw! 1,adc /11 or import for 
co111111ercw/ pwpose a co11tro//ed s11hstrn1ce except under an 
a111hon:011ut1 referred to /11 secfio11 j_ 

The "controilcd substancc[s]" to which Section 4 refers are listed in a schedule to the Ml'vlT Act 

That sch cdu le I is ts no su bst a nee o t lier than i\1 i\fr S cct ion 5 oft he i\1 i\ IT Act ex press l y p 1-ccl ud cs 

any authorization for additions to unleaded gasoline Ethyl avers that whereas prior to the i\·JMT 

Act its 0.-!MT vvas blended into more than 95 percent by vo!ume of unleaded gasoline sold in 

Canad a 1, the M MT Act deprived it oft hat bu si ncss as of 24 June I 997 2 

6 Ethyl notes that production and sale of Mi\1T in Canada is not itself banned Ethyl 

could continue marketing i\1:V!T for use in unleaded gasoline throughout Canada, however·, only 

by establishing a manufacturing plant and distribution facility in each of Canada's provinces 

Ethyl claims that the ivl\IT Act breaches three separate obligations of Canada 

under Chapter ! l of NAfTA 

(i) Anicle I l 02 -- National Treatment, 

Et liyl st.itcs th.it i l \1 as the soli.: imponc r into Cmadil of tv11\!T il nd also the sole distributor of it across 
C:rnada. 

ethyl Jlso produces il second product, kno11 n as "Grcc11burn." il fuel additi\e which contains MMT but is 
designed for use in products other th.in unleaded gasoline. such as home hcatir1g, commcrci:il boiler, and 
1 a rious diesel fuels. [ thy I asserts in its Statcmcn t of CI aim that it \1 as dissuaded from implementing earlier 
plans 10 market tit is product in Ca 11ada stJ 11 i ng in 19% by thi.:: int roduct1011 o I' the draft legislation that 
became the M:-.H Act. 
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(11) An:clc 1106 -- Performance Rcquircrm::11ts, and 

(ii1) :\n:clc I l !IJ -- Expropr1at1on a11d Cotnpensat1011 

NAF :\ :\rt1clc 1102 states 111 pcrtII1c11t part 

1-.'ach Fw ty shall accord 10 1m·estors of u1101her Farly 
tri:c1tme11t 110 lnsfu\'Orahle 1hw1 thut 11 accords, 111 like c1rc1m1.11m1cn, to 
1/:, m1·11 11n·e.1/ors \\'llh re.1/!ec/ /o the estahl1.1hme11f, acq111s11w11, expa11s1011, 
111mwgen1e11t, coml11ct, ope1Dlio11. u11d 1·uli.! or other d11po11/1011 of 
111\ ·e \"/!JI(' II ts 

! l~uch Forty .1ha/l accord /0 investments of m,·ntors of 
011other Party ln!alme111 110 lessfavorahle than that 1/ accords, 111 !1ke 
c1rc11111stances, to 1111·es/111e11ts of its O\\'!I im·estors with re.,pect to the 
estnh/1shme11t, acq111si1io11, e:rpa11sw11, ma11c1ge111e11t, conduct, OJ)eral/011, 
and sule or other d1spos111011 of 1111·est111e11ts. 

The relevant portions of NAFTA Article 1106 provide 

A'o />a!'IJ' may 1mpo.1e or enforce any of /he fol/cminx 
1 eq111reme111s, or f!nforce any commumenf m· 11nJertak111g 1J1 co11nectwJ1 
with the cstah/1shme11!, acq111s1tion, cxpw1s1011, ma11age111enl, cond11ct or 
operatw11 of a,1 11n·e.1fme11! of w1 1111·estor of a Party or of a non-Port_v !JI 

1/s terntury. 

(h) to ncf11e1·e u Y,ll'CJI Incl or perce11toge of domestic 
Col/le JI!, 

(c) to p11rchose, use or accord a preference to good1-
prod11ced or services provided in its territory, or to 
purchase goods or services from persons in 1/s 
territory 

NAFTA Article 1110(1) mandates 

,Vo Party muy diri.!ctly or 111d1rectl,v nat1011a!1::.e or exproprwte w1 
111vestmet1/ of w1 1m·es/or of a11other Part,v i111/s territoty or take a 
111cus11re tu11hm101111r lo 11otw110!1::u/1011 or c.rprop/'la/1011 ofs11ch mr 

1J1vest111e11t ("'expropnatwn '), except. 

(a) for a p11hl1c purpose, 
(h) 011 a 11011-J1scr1m111atory basis. 
(c) 111 accordance with due process of !mi' u11d 

All1c!c I /05(/). nnJ 

4 
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(d) 011 JH1yrne11t of compensation 111 accordance w11h 

JH1mgrdphs l rhro11gh 6. 

8 Ethyl asserts (111 P::iragraph .5 l of1ts Statement of Claim) that 1n co11sequence ot-

the 0-li\lT .-\ct 1t has suffered the following losses 

Lml 1m~/1ts _;111ce the date of 1t11rod11ct1011 of Bill C-9../; 

ross rf l'li//le of 11s 111n:_,tmc111 111 /:.,"thy! Canada, 

fo_;s (?[ 1rorid-1r1de .wics d11e /0 other cm111tries relyl!lg 011 those measures taken 
hy the Col'er11111ent ofCw,ada winch are 111co111"1ste11! with its NAFlA 

ohl1w111011s, 

lhe cost rif rcd11c111g 01wrat1011s itl Canada: 

Fees and expenses 111c11rred lo oppose Bills C-9-1 and C-29 and the J\1.'vfT Act, 

and 

Tax comeq11et1ces of the mvard to mwntai11 the 111/egnty of the mi·ani 

9 In defense, Canada states that the Tribunal is \vithout jurisdiction to entertain 

Ethyl's claim and th:::it, 111 any event, Canada has complied fully with its obligations under 

Chapter 11 of NAr'TA as the :v!MT Act 1s a law of general c1.ppl1cation and represents legitimate 

r'egulation 

10 The proceedings to date rn this arbitration likewise are bnef1y described 

Article 1120 ofNAFTA provides three alternatives for the arbitration of 

investment disputes ( l) the International Centre for Settlement of Investment Disputes ("fCSID" 

or "'Cenli"e") pursuant to the Convention on the Settlement of Investment Disputes between 

States and Nationals of Other States, done at Washington, :,_,far 18, 1965, 575 UN TS 159, 

!CS!D Basic Documents 7 (Jan l 985) ("ICSID Convention" or "Convention"), (2) the ICSID 

Additional Facility Rules, or (J) the Arbitration Rules of the United Nations Commission on 

!ntcrnat1orial Trade Law ("L'T\C!TR/\L :\rb1trat1on Rules") In this case, Ethyl, by its Notice of 

5 
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Arb1trat1on dcl1,ued 14 April 1097, has submitted its cL:um under the UNC!TRAL Arbitration 

Rules, which, there!Ore, govern tlm zub1aat1on except to the extent modified by Section [3 of 

Chapter 11 (we Article l 120(2) at note 6, 11~fw) 

l 1 As Arbitrators 1n this case Ethyl appointed The Honorable Charles N Brov-,..er and 

Canado. appointed I he Honorable i',,fa~c Lalonde, P C , 0 C , QC The Secretary-General of 

l(SID appointed as Presiding Arbitrator of the Arbitral Tribunal 1n this case Prof Dr Karl-Heinz 

Bockstiegel, after first ascer1aining that neither Party would have any obJect1on to such 

appointment 

l2 Canada asser1s that Ethyl's claim 1s Ol1ts1de the scope of Chapter 11, and that 1n 

any event Ethyl has faded to fulfill certain requirements of Section B of Chapter I l, so that the 

Tribunal is without JLHisd1ction over Ethyl's claim. 

13 As to the scope of Chapter 1 1, Canada urges (paraphrasmg Paragraphs 6(a) of its 

\lemorial on Jurisd1ct1on) 

(i) at the t1J11e the Claimant submitted !ls Notice of A1-bitration then~ \\'JS no 
measure adopted or ma111tained by Canada within the meaning of that 
phrase in NA!'TA Article 1101(1), 

(i1) the alleged measures of which Ethyl complains do not relate to an 
investment or an mvestor \vithin the meaning of Article 1101(1), and 

(iii) the Claimant's claim in respect of expropriation and loss or damage outside 
Canada is not contemplated by Chapter l l 

14 As regards the requirements of Section B of Chapter 11, Canada asserts 

(paraphrasmg Paragraph 6(b) of its Memorial on Jurisdiction) 

(1) the Claimant failed to comply with the six-month waiting period from the 
date of the alleged events g1v10g nse to a claim before submitting a claim to 
arbitration. as required by Article ! l 20, 

(11) the Claimant did not deliver wntten consent and waivers required as 
conditions precedent to subrrnss1on of a claim to arb111-at1on under 
Art1cle 11 ::Z I, and 

6 
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(111) the Cla1111a11t introduced new clarn1s in its Srnternent oCClairn not co11tamed 
111 its ~otice of Arb1trat1on (or In <.lie ~ut'1cc of Intent that preceded 1! 
u11de1- Ar-ticle 1119). 

11! !Z_el1efSo_u"ht 

,\s R_!.; 0 arcLs __ lhc D1spu_tc Over Jur_15dictioo 

15 As reg;:nds the dispute ewer ;unsdiction the Parties sech: the follow·117g relief, 

respect1\.cly 

Canada rcciuests (in Paragraph 18 of its i\·le.norial on Jurisdiction) that 

fl/he FrtlJ/1110! _,ho11ld, ns a prdm1111my matter, detern11ne that 
1/ dues 1101 have p1nsd1c11011 to hear the cfmm or any /WI"/ of the 
clwn1. 

If hmi·c1·cr, the fr1h1111a! dctcrm111cs that it ha, p1risd1ct1011 
to hcar an_r pw'I of tht' c/wm, the Ir:hunal 111/ISI limit 1/s 
pm.1d1ct1011 l1S fol/mi's. 

(n) rhe Ji 1hw1al sho11/d co11s1Jcr only that purl of the 
c/w111 rc!at111g ro exp1opriatio11 or loss or damage 111 

Ca11uda and should 1101 cu11.11der claims re.1pecti11g matters 
hcyoncl the ~r.!ograph/(_: scopc of Chapter fk1·e11 and 
( 'onudu ·s tcrrilorwl _J11n.1d1ctio11. and 

(h) the l nb/lwr/ .,hould co11.mlcr 011/y the c/mm m 
s11hrn111ed 111 the 1Vot1ce of Arh1trolio11 and should not 
co,rs1dcr n,:11· c!mtn.1 or alleged fact.; admnced 111 the 
Statement of Clwm. 

16 Canada also requests 

w1 ore/er that the Clamwnt pay all costs of the proceec/1ngs, 
111cl11d111g all fees and expenses 111c11rrc>d by Canada 

17 Ethyl requests (in Paragraph !03 of1ts Counter-Memorial on Jurisdiction) that 

the I nb1111a/ 0Jp1dge and declare. ttlat 11 has full 
;11r1sd1clion to cmrndcr !he men rs of the . clwm as 
s11hm111ed III jf,-rhy/'s/ Notice ofArb1trat1011 and 5itate111e111 
of Cimm. The Tnbww! should also award to/ L1hylj the 
costs of clefe11dm:,; uya1t1s1 th1s_;un.1d1c1tonol proceed111g, 
111cl/ld111g hut 110/ /muted to ar!J1trnton · co\"!S and 
ntronreys 'fees 

7 
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IS In the evc11t the T1·1bunal should deternm1e that 11 has JUI 1sd1c:1on 1t1 this case, the 

parties request rel1efas to the merits of the case as follows 

Ethyl claims (at D of1ts Statement of Claim) 

/_ ji)m11af:;C.\ 111 the amo1111! 0/1101/ /e.,s tha11 USS251,000,0UO 
( I WO IIUX/JIUD AX!) r!FFY-ON!c M!UJON UNIT!)) 
S !~! lFS !)()/JAIL\) ur1.\111g 011/ of the Gov,.:r11m.:11r of 
Cw1ada's hn:uch of11s A'AFJA obl1ga11011s. 

2. Cos/.\ aswcwtcd wuh these proceed,ngs, 111c/11d111g all 
profes.\1011ul fees Will d1sh11r:,e111e111s, 

3 /!n.:-mrnrd ond post-mmrd 111/en.:sr at a 1nic to he fixed hy 
the Tnb1111a/, and 

-l Such further ,-e/1ej that thu J nhu11a/ may deem ap/HO/Jl"Wle. 

19. Canada requests (111 Paragraph lO'-i oftts Statement of Defence) that the claim 

bc d1sn11ssed unJ rhar 1he J rihwwl order Frhy! ro pay all costs, 

dish11rseme11rs und npenses 111c.:11rrtcd hy Canada !!I the defence of 
tins clwm 1t1c!11d1t1K, h111 1101 restnc1ed fn_ legal. conw!rinx and 
w1tnes.1-J"ees, rrm'L'I and ud111111istrat1ve expenses. 

i\, Chronology o[_tt1e Dispute and ot· the Arbitral P_roceedin°s 

20 In this case, and particularly as regards the dispute onJmisdiction, the chronology 

of events must be understood in order to appreciate fully the factual and legal arguments 

presented Set forth beiow, therefore, 111 a single chronology, ar·e all major events to which the 

Parties have referred, as respects both Jurisdiction and the mcnts, 1, ithout prejudice as to whether 

or not the Tribunal considers them rele\·ant to its consideration of the issues on jurisdiction or as 

to whether the br1efdescr1;-ition of any event is sufilc1ent in the context of the Tribunal's 

deliberations on jumd1ct1on (The desrnptton or· each event 1s taken virtually verbatim from the 

chronologies submitted re~pcct1vcly. by Canada 111 Figure 5 1n its i'vleniorial on Jurisdiction and by 

s 
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Ethyl al page 29 of its Cou11ter-i'vk111ori,d on Jurisdiction As to each event, the source of the 

dcsc1·1ption is noted at the end ) 

21 !"he clmrnoicgy of events follows 

I 2 October 199,; 

l 7 Fcbr·uary 1995 

24 February 1995 

5 April 1995 

[Environment] .\ ! 111 ister Copps s ta tcs that i\ EvIT must be rcmov cd 
from C111adia11 gasoline before August 1995 (Ethyl) 

Envirnnment Canada press release stating that the Government will 
be taking action on i\ti'v!T. (Ethyl) 

Industry Canada advises Environment Canada that Ethyl Canada 
would lose "a fclv tens of mi/!1011s of dollars per year" - "some 
50% of Lthy/ Canada's Iota/ sales revenue .. -- if it loses the l'vlMT 
business (Ethyl) 

Environment Canada issues a press release that the Government has 
approved plans to draft legislation to prohibit the importation of and 
inte,provincial trade in !'v!l'v!T (Ethyl) 

---1~--------------+------~----------------------~ 

19 May 1995 

19 i\-lay !995 

19 :,.,.ray 1995 

2 October 199 5 

2 F ebrn ary l 996 

23 Febrnary l 996 

l S April l 996 

22 April 1996 

Bill C-94 mtroduccd (First Reading) (House of Commons)_ 
(Canada) 

Mini st er Copps ho Ids a press conference detailing the Government's 
policy of banning the importation of and interprovincial trade in 
Mtv1T (Ethyl) 

I Environment Canada issues a press release detailing the 
Government's policy of banning the importation of and 
interprovmcial trade in i\-t\,1T (Ethyl) 

Bill C-9 1! given second reading and referred to committee (House of 
Commons). (Canada) 

Parliament prorogued (Ethyl) Bill C-94 dies on the order paper. 
(Canada) 

The l'vlinister for International Trade warns the i'v1inister of the 
Environment that ''(a/11 import proluhit/011 011 lvf}v!l' would be 
inc.:011s1ste11t ,,·1th Canada ·s oh!igat/011.s under the W70 a11d the 
.-VAFlA." (Ethyl) 

Environment Canada issues a press release announcing that the 
i\!inister of the Environment will reintroduce Bill C-94 at the third 
reading stage (Ethyl) 

Biil C-911 1·cinstated as Bill C-29 (Third Reading)(House of 
Commons) (Canada) 

9 
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10 Septcrnber 199(J hoticc ofIFt\1yl'sj Intent to Subn1it a Claim (Article 11 i9 of 
i\AFTi\) (Canada) 

16 Scptcmbe1- 1996 The Ottawa Citizen publishes a letter of the r.\inister of the 
Environment in vv'hich the Mintster implies that i\f\!T endangers ·'our 

cluldn,,1 's hl:'u!rh, '" "'the mr ll't' hrl:'nrhe and the H'U/er H c drink " 
(Ethyl) 

~---. 
l O Octa be r I 996 : The Pat I 1amen t c11)' S cuet zi ry to the i\· Ji ni st er oft he Envi 1·onme11: 

stat es t lrn t banm ng c1nd repl aci 11g i\-[\ 1T wi 11 bcnefi t Canadians, as 
opposed to "gn·ing all of 1he money ro 011 American Jinn. ·· (Ethyl) 

--------- --+-----------------------------~ 
2 Oecember I 996 Bi 11 C-2 9 passed by the 1-l ou sc [of Commons] (Th I rd Reading) 

(Canada) 
------------- ------------------------------

) December 1996 Bill C-29 ·introduced (Senate)(First Reading) (Canada) 
---------·· -· ~ --------.--------------

! 6 - 17 December 1996 Bill C-29 given second reading and ref erred to committee 
(Senate)(Second Reading) (Canzida) 

----------·----+----··--------------------------
9 April l 997 Bill C-29 passed by Senate (Third Reading). (Canada) 
----------- ----··-----------------------

14 April I 997 [Ethyl's] Notice of Arbitration (Anicles 1120( I )(c) and 113 7( I )(c) of 
NAFTA) (Canada) 

25 Aprtl ! 997 Royal Assent - Enactment of Bill C-29 (Canada) 

24 June 1997 Coming into force of liVLv!T] Act (Canada) 
t----- ·-------

2 October 1997 [Ethyl's] Statcme11t of Claim (Anicles J and 18 LINC !TR.AL Rules) 
and purponcd Consent and Waivers (Anicle 1 l 21 of NAFT A). 
(Canada) 

22 The major steps of the arb1tral proceedings have been as follows 

In tis :-<011cc of Arbitration dated 14 April 1997 Ethyl appointed The Honorable 

Charles N. £3 r ov,·er as Arbitrator 

23. In a letter da:cd 1.---! July 1997 to counsel for Ethyl, Canada confi.-med that it had 

appointed The Honorable \!arc Lalo:1de as Arbit.-ator. 

2,1 Aft er Ethyl, by letter dat d JO Ju nc l 997, and Canada, by letter dated 2 9 August 

1997, had informed ICSID that they had no_ objection to Prof Karl•! !cinz Bi.ickstiegel being 

10 
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appointed as Presiding Arbitrator, and after Prnf 13ocksticgel had accepted such appointment, his 

apprnntment was co11firmcd by ICSID by letter dated 2 September 1997 to both [Jar11es 

25 Hav11,g thus been co11st1tutcd, the Tribunal issued a first Procedural Order on 

22 September 1997 regarding certain details of the arbitrnl procedure and suggesting, 111 

particular, that a Prnccdu:·al i\-!eet1ng otthe Parties and the members of the Tribunal should be 

held as soon as possible 

26_ With the agreement of the Parties, and without prejudice to the selection of the 

official place of arbitration, such a Procedural Meeting was held in New York, NY., US A., on 

2 October l 997 At that meettng, Ethyl submitted 11s Statement of Claim 

27 Following that Procedural tvlceting, a further Procedural Order \vas issued by the 

Tribunal on I J October 1997 Since the Parties had not been able to agree on the official place of 

arbitration, the Procedural Order of 13 October l 997 set forth a timetable for the filing of further 

submissions regarding both the place of arbitration and Jurisd1ct1on. That Procedural Order also 

recorded the Parties' agreement that a Hear:ng 011 jurisdiction be held on 24 and 25 February 

1998 

28 On the basis of oral arguments presented at the 2 October ! 997 Procedural 

[Vlect111g and of written submissions filed by the Parties either at that Meeting or thereafter 

regarding the official place ofarbitratton, the Tribunal, by a Decision Regarding the Place of 

Arbitration dated 28 t<ovember ! 997 and setting out in detail the reasons for its conclusions, 

dc<;1gnateJ TcHonto, Canada, as the place: of arbitration 1n this case 

29 In accordance with the timetable established tn the Procedural Order of I J October 

l 997, the follov,,ing further principal submissions were filed by the Parties on the dates indicated 

On 27 November 1997 Canada's Statement of Defence 

11 



CL-0099, Ethyl Corp. v. Canada, Award

On 29 December 1997 Canada's \1cmorial on Jurisdiction together v.'tth a volume 
of docun;ent~ 

On 30 fa11ua1;' '199S Ethyl'-; Countcr-i\lcrnorial on Jur1sdict'1on together with a 

\ olumc ot' docur.1ents 

JO The Parties also filed a number of shorter subrrnssions regardinu various as1Jects of 
- 0 

p1 ocedure and the !-!canng on 1umdict1on and the T1·ibunal issued a number of Procedurnl Orders 

lr1 µarticul::ir, 1i1 ordc1· to ella\Jlc the Pai tics lo ;Jrepare as well as possible for the Hearing on 

1urnd1ct1on, tile Tribunal issued a Procedural Or·der on 22 Ja11uary l 998 regarding procedmal and 

logistical details of the Hearing 

31 A Hearing on all issues of 1urisd1ct1on was held in Toronto, Canada, on 24 and 

25 February l 998 The Parties \Vere represented at that Hearing as follows 

F;:t_bYl 

Mr Barry Appleton 

~1r Anthony \[acri 

:v1r Chrntopher R \Vall 

i\fr Philip Le D Douglas 

:,,,.ir Steve i\fayer 

Canada 

i\!s Vale11c Hughes 

Appleton & Associates 
Counsel to Ethyl Corporation 

Appleton & Associates 
Counsel to Ethyl Corporation 

Winthrop, Stimson, Putnam & Roberts 
Counsel to Ethyl Corporation 

\Vinthrop, Stimson, Putnam & Roberts 
Counsel to Ethyl Corporation 

Ethyl Corporation 
General Counsel 

Ethyl Corporation 

General Counsel, T1adc Law D1\'1S1011 
Department of Foreign Affairs and 

lnternat1onc.l Trade 

12 
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i\lr Dr1a1, Everndrn 

i\!r i\fmv Afshar 

i\lr Fulvio Fracass1 

i\!r Ian Gray 

Mr· Jon Johnson 

i\ls Lynn Pettit 

i\.-fr John Tyhurst 

\1s Denyse :v1acKenz1e 

;,,,,1s Ann EwasechKo 

General Counsel, Civil Litigation Section 
Department of Justice 

Counsel, Trade Lnv Division 
Department of Foreign Affairs and 

International Trade 

Legal Counsel 
Enrnonrnent Canada Legal Sen,,ices 

Counsel_ Trade Law D1vis1on 
Deµartment of Foreign Affairs and 

International Trade 

Legal Adviser 
Burnet, Duckworth 8.: Palmer, Calgary 

Legal Adviser 
C.:ioodrnan Phill!ps & V1neberg, Toronto 

Secretary, Trade Lav,/ D1\·1s1on 
Depar-tment of Foreign Affairs and 

International Trade 

Counsel, Civil Litigatio11 Section 
Department of Justice 

Director, lnvestment Trade Policy Division 
Depar-trnent of Foreign Affairs and 

lnternat10nal Trade 

Policy Adviser, Investment Policy Division 
Department of Foreign Affairs and 

lnternat1onal Trade 

32 A transcript \vas made of that Hearing, and copies thereof were provided to the 

Panics and the members of the Tribunal a few houos after the end of each scsston oft he Hearing 

33 On the second day of the Hearing, Canada informed Ethyl and the Tribunal that 11 

had JUSt received a letter dated 24 f"ebruary l 098 from the Government of the Urnted l\!ex1can 

States ("i\-!cx1co"), copies ofwh1ch (1n Spanish) were provided to Ethyl and the members of the 

Tribunal, rn which ;,,..[cx1co informed Canada and the L111ted States as the other NAFTA Panics as 

well as Ethyl and the Tribunal that 



CL-0099, Ethyl Corp. v. Canada, Award

1\//e_ucu dusrres 10 e.u:n:1se its right, in accordancf! wilh Article 

I I ::s of thi! f,VA/-T!/ frealy, to present to the Arbrtra! !i-i/)lf11a! n 
cornm11mcuI1011 011 q111.;s/1011s re!uti!d lo the I11le1prctu1I011 of the 
,VA Fl A 1(/1tch hm·t! heen rwsed in the ar:;;11111c11ts of thi! case. 

fVi! H·o11/d be w·u1ef11! 1f the Crovenzrnent of Conacla would inform 
the J rih1111a! that Afrx1co will JJresenl its 1\'/"i/!1.;11 comments 1vithin 
tht! next l 5 duys. 

( L' r,o tl1 ci a I tr ansla t ion provided by Canada ) 

34 The Tribunal requested Canada to inform 1v!exico that its submission should be 

received by the Tribunal within ! 5 days and in an English text, inasmuch as English is the 

language of this ai-bitration_ 

3 5 At the same time, in order to avoid any possibility of a later similar submission by 

the Government of the United States causing a further delay in the proceedings, the Tribunal 

requested Ethyl to contact that Government and advise it of the importance of also proceeding 

expeditiously, in the event that it, too, should wish to avail itself of its rights under Article 1 \28 3 _ 

36 Mexico filed its submission in accordance with Article l 128 on I 1 ivtarch I 998 

37 The United States has not sought to make any submission under Article 1 !2S. 

3 8 The Tribunal, by Procedural Order dated 16 March I 998, granted the Parties until 

April I 998 to submit any comments on Mexico's submission On that date Ethy! submitted 

such comments and Canada indicated it did not intend to do so 

A rticlc 1128: Part icipat it•n by a Part~ 

011 wrillc n notice lo the dispuli 11g parties. a Party may make submissions to a Tribuna I on a question of 
i ntcrprctation oft 11 is i\grccmcnt. 
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39 This concluded the pruceedings up to the point at v,h1ch the T1·ibunal now issues 

V ~laJor Factsand Content;ons Rega;Jm 0 Jw;sd;,1;0,, 

ell) In this dispute O\er JlH1sd1ct1on, the major facts are undisputed The Par11es 

d1sJ.grec, howeve~, t\..111rlarnc:1tally and 1n many details, regard111g the legJ.l conclus1ons to be drawn 

t'rom those L1cts 

'-l l The factual side of the dispute 1s seen in the e\·ents that have been recounted in the 

chro11ology in Paragraph 2! abo\e of this Award on Jurisdiction Insofar as the Parties refer to 

these events and the factual side in their legal arguments, such references will be included in the 

surnrnary of the major· legal arguments presented by the Par11es 1n the followmg Section VI of this 

Award on Jur1sd1ct1on lnsofo.r as the Tribunal considers thern releva11t to its conclusions on 

Jurisdiction, the Tribunal ,1,IJ] refer to them 1n Section Vil of this Award on Jurisdiction 

'-12 A brief summary of the maJor legal arguments presented by the Panies on 

;urisd1ct1on 1s given below i\fany fu11her· details are included 1n the vanous written submissions of 

both Par11cs, m particular, by Canada 1n its Statement of Defence, its i'vlemonal on Jurisdiction 

c.nd the volume of documents filed together with that [1,:\cmor:al, and by Ethyl in its Counter-• 

~Iemor1al on Junsd1ct1on and the volume of documents filed together \\1th that Counter-

6rgur_11_cnts of Canada Ob1cct1n!.': to JunsQLcJJQG. 

'--13 Canada's obJectlons to JLmsd1c1on set forth in its Statement of Defence, as 

p1ev1ously noted, foll 111tD two c:itcgorics Canacb first 1s of the v:ew that because Ethyl had not 

' -i ) 
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met certain requirements or Nr\FTt\ 's Cliaptc1· l l at the tirnc it liled its Notice of A,·bitration, Ls:, 

as of !4 Api-il 1997, this 'h1bunal 1s absolutely bMred from proceeding [n Canada's view, 

Claimant's only alternative would be to comn~ence a ne\v, separate arb1trat1on addressed to the 

i\-1;\!T Act (for \Vhich, it appears the Parties agree·1 , the requirements in issue hav·e in the meantime 

been met)_ 

44 Canada ,11·gues, second, that in any event the claims set forth in Ethyl's i"-,'oticc of 

Arb1tratio11 (and in its Statement of Claim) are outside the scope of Canada's consent to 

arbitration set forth in Chapter 1 l Fu rt her rno re, Canad a assens, Ethyl's S tatem en t of Claim, 1 n 

relying on final enactment of the 1\!i\-lT Act, to which no reference was made in its Notice of 

Arbitration, introduces an i nadmi ssi b le ne\V clai rn It is apparent that the issues in this scco nd 

ciltegory arise in good part out of the fact that at the time Ethyl submitted its Notice of 

Arbitration, 1. e., 14 April 1997, the \1i\-·1T Act, while passed by the House of Commons and the 

Senate, had not received Royal Assent and had not conic into forTe 

45 In order to d1spli1y fully and accurately Canada's jurisdictional contentions, the 

Tribunal quotes below virtually verbatim paragraphs 20-23 of Canada's Statement of Defence 

To facilitate understanding t hcrco f, the Tribunal adds footnotes setting forth the po r1 ions of 

Chapter 1 l which Canada cites The tex:t follows 

/ 1osilio11 011 .luri.1Jict1011a! Issues 

20. The Ji.\p111e reso/111/011 process laid dmm hy the Parries in 
Chop/er I I con tempi ares n series (;j steps that m 11st be lake 11 
he/on: n c!nim 1s proJ;cr/y he/on! a Tr1h1111al. 1hey include.· 

-·----·---- ------·. ···-

Page 2 2-l, l 111c l) · page 7.2 7 , l inc l:;, or the transcript or the Hearing on jurisdiction. 

I Ci 



CL-0099, Ethyl Corp. v. Canada, Award

6 

(u) u /\1rty must adopt or mwnIaI11 a measure that 
hrrnchcs t111 uhl1galw11 dcsc/'lhed 111 Article I I JG(J/ of the 
1\AF!A w1d the cloi111w11 t1111sl hem.: ". . incurred loss or 
du:nuge hy reoso11 of or nris111g 0111 of that hreoch ··,-

(h) the ciwmonr must HWtjor six months after the 
e1·c'11ts gn'lllg rise lo 1/ie claim before s11hmilf111g the ciwm 
to orh11m11011 1111der Article I/ 206 of the 1VA. !·TA: 

(c) he/we .rnhmtll/J/g its claim to orh1tratiot1 the 
c!ui111u11t m11st .111hnu! H ri11c11 notice of its 111tc11tw11 to 
submit the c!mm for arh1tration that 11011cc 11111st dcscrihe 
tlu! JH·ovisio11s of NA Ff A "cif leged to hm ·e beet! hreached" 
!iy the Furty (,-J.rticfr I I 19) .; and 

Article 1116: Clairn by an lnwstor of a Pa11y on Its 01111 Behalf 

An inl'cslor of a P;1~y m;i.y submit lo ;i.rbitrJ\1on under this Section J claim that another Part:, has 
brc;1chcd an obi 1g:1t 1011 u lldcr. 

(;1 l Sect ion A or .-\nick I 50 3 ( 2) ( Staie E 11 tcrprises). or 

(b) Article 1 5U 2n )(J.) (t\1onopol ies J. nd St:lle Enterprises) 11 here the monopoly has .'.lcted 111 a 
111:11111er i J1C011sis1cn( 11 it h tile P:1n:,· s obligations u 11dcr Scct'1011 A. 

:rnd 1h;11 the i 111 csto r li:1s Incurred loss or d,1 magc by reJson of. or ;irisi 11g out oL tkl\ breach. 

2 A11 i 1n cslor rn;i:, 110L make c1 cla i t1l i r mon:: ( han 1 )nee ycJrs h.11 e elapsed from the d,1 te on 1111 ich the 
1111 es tor first acq u Hc:d. or shou Id h;1\\:: fl rsl ,1cqu1 red. knowledge oft he a lkgcd breJcl1 ,llld kno11 ledge that the 
ir11estor has rncurrcd loss or damage 

Article 1120: Submission of a Clairn to Arbitration 

Except as pro1 ided In Annex 1120. l, and pro1 ided th.'.ll six months ha1 c elapsed si nee the c1·cnls giving 
rise to ,1 claim, ;i disputing 1111·estor rn;iy submit the elai m lo arbitration under 

(a) l lie ! CS 1 D Com cntiou, pro1·idcd \ h;it both the disputing Party and the Party of the im·estor arc 
parties lo the Conn::ntion. 

(h) t lie Addi t ionJ I LJC1 lily Rules of I CS ID, pro1 ided t h~t either ! he d1 sput mg Puty or the Party of 
the 1111 csto r. but not bol h. 1s J party lo the I CS 1 D C or11 ent10n: or 

{c) tile lJ NC iTR .. .\L Arbitra! ion Rules. 

2. The app I icahie arbitration ru lcs sha 11 r,01 en, the J rbit rat 10n c.,ccpt to the o:tcnt modi ficd by this Section. 

Aniclc 1119. Noti~c or Intent to Suhmit a Claim to Arbitration 

The d 1sput'111g ·1 nYestor shal 1 cfo I 11·c r to the disputing Party ll'rine n notice of its intent ion to submit a c!ai m 
10 a rbJt ration al least 90 days before tlic ::la i m is sub mi ttcd, which notice shall specif:• 

(al the 11a me and address oft lie disputing i nYestor :rnd, where a claim is made under Article l 117. 
! he name and acid ress of the cn!crpr1se; 

( continued .. ) 
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conti:iucd) 

1d) a d11pu11ng 1m·cstor nwy s11h111if a clw111 "011/y 1f" 1/ 

de/11·('11 the consc111 und H'Ul\'ers descnhcd 111 An,c!e I I 2 t'' 
··111 the s/lh111iss1011 of (rhc/ claim 10 arhitrat1011 ", that 1s, 

1rhc11 tire /v'o111..:e o/:!rh1tra110111s received hy tire di1p11tl!lg 
/\11·t,,· (A rticlr! 113 :-( I J(c)). 9 

( b) the pru11s:011s of! his Agree me 111 ;1 i icgcd to h:11 c been breJcllcd :rnd a 17\' ot lier rclc1 a 11! 

p IOI I SIOIIS, 

(c) the :ssucs J1;d the Lictu:11 b:1s1s for th-~ cb1m: ;rnd 

(d) I he rd :cf suusilt ,rnd the ·.ippro, 1111;1te ·.11nou nt of d;1 rnages cbi med. 

Article 1121: Conditions Precedent to Suhn1is.,ion of a Claim ltl Arbitration 

l. A d1 spu 1111g i 111 csto r may subrrn t ;i cl;i Im under Art 1clc l l I G to a rbaration only if 

(J) the 1111 estor consents to ,1~b1 trat ion In ;iccorda 11ce 1111 h the procedures ~ct out in this Agreement. 
and 

(b) l lie 1111 csto r :rnd. 11 here l he cla 11n is fo1· loss or dam;igc lo an ill tcrcsl in ;111 cnterpr1sc of another 
Pa ny tli:1t is ;i Ju ridic;II pc rson t Jut l lie i 11\ csto r 011 ns or controls d1rcct ly or indncctly, the enterprise. 
11 a 11 e t lic1 r ri gilt to Im l 1;1\c or corll1nuc before ;in:,. ;idm 111 istr;it 11 e l ribun;i I or court u11dcr lhc l;iw or any 
P:irty, or other dispute sc1tlc111cnt procedures_ ,111.1 proceedings 11 ith respect to the measure or the disputing 
PJ rt1 th:11 is al legcd to be a brc;ich rckrrcd to in Article I 1 l G, except for procccdi ngs for i njuncti 1·c, 
dccL1 rJtory or 0L11cr e.,t r,10rdi 11,11y re I :er_ not I r11 ol Ii ng the p:i:- me111 or damages. before an Jdrni nistrati1c 
tribu11:il or court wider the Llll of ihe d1sp1:t111g P:1n1 

2 A disputing 1111es1or m;1y submit ,l cL11m under Anick 1117 to arbitrat1011 onh 1f both the imcstor Jud the 
culcrpri sc 

(,1) consent to arbitralio1t 1n accordance 111th the procedures set out in this Agreement: ;ind 

(b) 11 JI\ c tha:1 r right to initiate or co11t111uc bcf ore :rny ad111 i ni stratiYc tribun;i I or coun under the la11 
of a 11y P:irty, or other dispute settlement procedures. ;rny proceedings 111( h respect lo the measure of the 
d isput Ing Pa ny 1!1c1l is al lcgcd to be a breach rcrcrrcd to In An iclc l 117, I.e .. e:-:ccp! for procccd1 ngs for 

i nJ LlllCli I e, declaratory or ol her e.,l raordi na rs rel icf. not 111\ oh·ing the pa:,mcnt or damages, before an 
ad 111 i nist rat i I e lribu n;i I or court under tltc la11 or the disputing Party. 

:; i\ consent a 11d 11 ai\'c r requ m:d b)' tl11s 1\ rtdc shJ 11 bc m 1Hi I mg. sh;i I I be dcl i\'ercd to the dispul ing Pany 
and sila II be i 11cl11dcd In the subn11ssio11 or J cl a Im to ;i rbi t ration 

4 Onl:, 11 here a d1 spu t Ing Party h;is dcpm cd ;1 disputJJ1g i 111 cslor or control or an cnlcrpnsc 

(a) a \1 a1 vcr rrom the enterprise uncle r pJragrap h I (b) or 2(6 J sh al! not be re(]ui red: and 

Ariiclc 1137: Gt:ncral 

Time 11 hen J Cl:.iim is Sub111ittcd to /\rbitra\lon 

1. A c la 1111 is submi,t:.:d to arbitration under tti 1s Section 11 l\c 11. 

(continued . ) 
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:o 

II 

continued) 

2 /_ C ·w1mlu ussa!s rhot hecnuse ii had nor ndopred or 
mmnrmned u 111i.:us111·c w11/1111 rhe mem11ng ofArt1cli.:s 20 / 10 and 
I 10 I.:·' of rhe 1VA FJA 1rhc11 frhyl s11hmittcd ils c/mm ro arbitrar1011, 
and hecm1se Uhyl foiled to comp(v 1r·1rh Ar11c/es I I JI) through 
I I 2 I and I 13 7 of Chapter I I of the 1VAFJ>!, rhe claim set 0111 111 

rhc S1areme111 of C!mm is 1111// and nm! and this Trih1111a/ 1s 111/er!y 
11 i1ho11r prnsci1crion ro enll!rfain if. 

7) /Vi1fwu1 resmcung rhe gencra!iry of rhl! foregm11g: 

(u) Canudu pleads and relics 11po11 Arriclcs I I 2 I Will 
I I 3 7 (l rhe 1\'~-l rlA and says rhut J:jhyl failed ro dcli\·e,- the 
rec1111reJ co11se11r and wai1•ers 1virh rhe lv'or,cc of Arbi1rario11 
und is therefore bal"!'edfrom proceeding ro arbi1rar1011. 

(h) Canada pleads and relics upon Articles 201 

(Jef111/rio11 of rhe word ·'measure"), I !01(1), I I 16(/). 1137 

011d 200../12 (wluch dcols with the righr of o Parry to 
c/10!/engc "an nc111al or proposed (cmphasrs added) 
mea.111re ") of the NAFlA and .\DJ'S rhar: 

{c) the notice of Jrbitratio11 gi\Cll under tlte UNCITRAL Arbitr;ition Rules is recc:i\·ed by the 
d1sputi11g Pany 

Article 211 l: Definitions of General Applic.1t1on 

For pu rposcs or! 111 s .Agrccmcn t. unless Ol hcr\11sc speci C1cd · 

me,1su re incl uucs an:· l;i\1, rcgulJ t1011, procedure. rcqu1 rcmcnt or pr:icl ice _ 

Article J IO I: Scope and Con rage 

1. This CilJplcr upplics lo me;isurcs Jdoptcd or maintained by a Pany rclatmg to: 

1b) tn\cstmc111s or rn1·estors or a1101hcr Party rn the terrnory of the Pany; :ind 

(c) \1ith respect to .Ariicles l !06 and 111-1, ;ill in,c:stmcn1s in the lemtory of the Party. 

A rt ic!c 200-1: Rccou rsc to D isputc: Sett lcmcn t Proccr.Ju res 

E:,ccpt for tl11.:: mailers covered i11 Chapter Ni11ctcc11 (Re1·iew and Dispute Sclllcmcnt in Antidumping and 
Cou II tel""\ a i Ii ng Out:, M,:Jttcrs) and as othcmisc pro1·ided in this Agreement. tbc dispute seulcmenl prosisions 
of this Chapter sh:il I apply ,1 it ll ~cspcc:t 10 tbc :11 oidanec or sett l~ment of al! disputes bet11ecn the P.::irt ies 
regarding tlte in 1erprctation or appl icJtion of this Agreement or 11 herc:,er a Pa11y considers that an actuJl or 
proposed meas Lire or another Party is or would be inconsistent with the ob!igat ions of this Agreement or cause 
nu! Ii fication or i rnp:-i i rmcnt i 11 t lie sc 1,.;e of Anne., 21JU-1. 
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(1) 10 1he extent thar rhe dorm 1s ha.1L'd 011 
.1wre111e11f\" made 111 s11;,1por1 (l p1 oposed 
legn-/u/1011, 1hme .\!OIC!IICIIIS ore 11e11he,­

meurnrcs · 110,- "nu:us111 es re!ot111g to· 
·111\'eston" or "an 111P.:st111e11t" nnd ca1111ot, 

th.:rcfon:, be the s11h_;ecl of pmceed111gs 
1111der Chopter J J of the ,VA.FIA, 

(11) lo the extent the clwm is based 011 the 
1m1soge o/cz hill through the House of 
( 'om111011s and the Si!na!e of Conczdo. 
pussage of a bill thut has not yet come into 
force IS 11e1ther a fl/CCl.\"/11"1.'. I/Or IS fl a 
measure rdating ro w1 1m·estme!II or 011 

11n·c_\for and cw111or, therefore, he the 
.111h;ecr of prncl!ed111gs under Chapta I I of 
th2 NAFTA, 

(111) Fthy! ·s submission to arb1trat1on 1s void in 
rhat the legislation complmnecl of 111 /he 
Statemu1t of Clmm had not been enacted or 
come into force at the /lme the claim iras 
rnhm1!!ed /here \\'as therefore 1w measure 
nor was there a11y mea.111re relating to an 

1111·estme11t or an 1111·es1or 111 effect upon 
Hh1d1 f,~t!iyl co11/d fo1111d mi a/lcgecl hreoch 
of a11y ohl1gatio11 1111der Chapter I/, 

(c) Canada pleads and re/res 11pu11 Artn:les 20/ 
(def111it1011cltlwH-orcl ·mcm11re'). !JOI(/). l!/6(1). 
I 120(/) and I 137 of /he NAF[A and wys that Frhylfailul 
to comply p,·lfh co11d1t1m1s precedent for advancmg the 
c!t11m set out /!I the Statement of Claim and 1s therefore 
hnrrcdfrom proceedmg 11'1/h this arbitratron. Lthyl failed 
to wwt six monlhs from the Jate of w1 en!nt giv111g nse to a 
hreach hi!fore s11hmllf111g the claim to arbitration and 
changed the hast~ of Ifs clwm ji-om w1 a!!ack 011 proJHJsed 

!c;,;1,;/ation (a /Jill) 111 its Notice of Arhllrat1011 10 actual 
lep'slat/011 (the "Act") 111 1!1 Statement ofClwm. 

(d) Canada pleads and rc/1C\' 11po11 Article I I !0(/) and 
I JO I ( I) and says that Lthyl 's clwm 111 re.1pect of 
ex1Jropriat1on of 1/s 1t1telfee111a/ property. re1mrar1on, and 
goodw:/11hm11gho11t th,; ll'Or!d rs 1101 H'1/h1n the scope of the! 
XAFTA 

/cj ji1r1hcr, Cw1oda ;;leads tlwl the c/mm 1s not w1th111 
the \CO/N 1J_fChajJle1: I I hcca11se 1hc proposed lcg1.1iat1011 
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co1111;lm11ed of do.:s 1101 consti1111e a 111ells11re rdating lo an 
1m·es1me11r or cm 1m·estor 11·irhi11 the 111em11ng of 
Article /101(/) !fi1isamcus11rc, which1sden1eci. it 
rciules to 11·adc 111 goods 11·11/,111 the meaning of Chapter 3 
of the A'A !-"IA, uncl, 

([; 111 the even/ that the proposed !egis!atron relates lo 
hoth lrade 1tI goods under Chap/er 3 and to 111vestme111 

under Clwpler I I, Canada pleads and relies 011 

A rt u.:lc I I 12 (I/_: of the ,Vil FIA ancl says 1hat I hae is mr 
111cm1s1ste1u .. )' hc11ree11 the t1ro Cha1;1e1s 1hat n111,t he 
reso/1·ec/ 111fornw of Chap/er 3. 

23. . .. {ljhe Stc,!c111e111 of Claim refer(.1'J IO a!lcgecl 
clefm11ato1y statemenrs 11·itho11t describlflJ; the staleme111s at 1s.111e. 
As111nung that the stotcme11ts referred to _ _ . ore the statements f of 
Canadiw1 (;ovenrment officials in rele1tio11 /0 the s11b;ect-ma11er of 
Bills C-9../ or C-29 set forth in Ethyl's Notice of l111e11t and in its 
1Vo1ice of A rb1tra11on/ those s/atemenls are not "measures adopted 
or 111m11rai11eJ by (Canada)" with111 the 111ea11ing of Articles 20 I 
anc/ I IO I of the ,VA FlA, nor could they. or their alleged effects, 
co11stil11te expropriat1011 or a measure "1a11tamo11nt to 
expropnut1011" "of an l!/\'estor uf another /lorly i11 /Canada's/ 
terriro,y" or of 011 investment "in (Canada 'sf territu1;v .. within 
Arl1cle //JO of the ,V.-1FlA. Consequent I;-·. these claims are 110! 

the /Jroper s11!!/ecf malt er of a chum 1111Jer Chapter I I of J\'A Fl~j 
!11 ony e l'enl, clefamo/1011 1s properly the s11h;ect ma!fer of c/omcst1c.: 
laH· am/ 1s not j)rotectecl hy 111terna1iu11u! lmr or the ;VAF7A. 

2_ Arguments of Ethv! Regardi_r:i_g Jurisdiction 

46 In response to this extensive jurisdictional attack Ethyl points out, in essence, that 

at least by the time of the Hearing on these issues held 24-25 f ebruary ! 998 all the requirements 

of Chapter l 1 cited by· Canada, to the extent applicable, had been met Spcciftcal!y, according to 

Ethyl 

11 

-------· . ··----" 

Article 1112: Relation to Other Chapters 

!. In the eY(:nt oi' ,111! inconsistency bet 11cc 11 th is C liaptcr and a 11011\cr Chapter, the other Chapter sh:.il ! 
prcvai I to the c.,:c111 oft he i ncu11sistcnc1· 
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(i) ,he L\l.\lT Act. \vhich undoubtedly 1s a "measure" within the meaning of 
Article 20 ! of N ArTA, h,1d rnrne into force 011 24 June 1997, 

(ii) ,tlthoug:1 the W(-1:1onth period refcm~d to i11 Article 1120 was inapplicable 
111 the ci I cum st,irices, 1 t Ind elapsed, and 

(iii) the express consent to arbitration and waivers required by Article 1121 had 
been delivered with the Statement of Claim in a form not questioned by Canada 

Ethyl contends that the fact that any of these re(]uirements had not been fulfilled as of 1 'l April 

l 997 hds 110 jurisd1ction,ll s1g111ficancc 

4 7. As to the fi_111her issues regarding the scope of Chapter 1 I, Ethyl notes that. 

(i) it complains of acts against it \Vithin the territory of Canada for which it is 
entitled to compensation, including for damages resulting to it outside of Canada; 
and 

(ii) to the extent, if at all, that the acts of v,rhich it complains constitute acts 
regarding not only its investment in Canada, but also trade in goods subject to 
Chapter 3, the Tribunal nonetheless is empowered to apply Chapter l l 

_1 Po1nts_F,~j_scd by :'vlexico Reg9,_;-ging Jurisdiction 

,) S In c;,;ercise oC its right to participate in this acbitratlon pursuant to Anicle 1 12S, 1~ 

\ !c:-;ico submitted views 11 11.lcxi co makes t hrec points s pecdically supporting the posit ion of 

Cariada 11' 

1-1 

lj 

Sr:,: note J, suprn 

Because ~\-!c.,ico · s notice 11 as recei 1·ed 011 I:,· 011 the second and last day of Lhc I icari rig on jurisdiction, Ethyl 
raised an issue of timeliness. I 11 these circumstances the Tribuna I fmds ii appropriate to underscore the 
i mpona nee of N AFT i\ Parties cxcrcisi 11g thci r An icle 1 12 8 rights in ;:i ti mcly fashion [ ndced. A r1 iclc l 12 7 
1 s designed to faci Ii 1a tc \I rncl:, i nlcr- c:11 io 11 under An :ck l 128 by pro1 idi ng 

Article 1127: Notice 

i\ disp11t1 nr, f)any shall dcl II er to the other Panics 

(a) 1Hll ten not 1cc of a cla i Ill that has been sub mi lied lo arbi! ration 110 later tlw.n 
10 d:1:, s aflcr l lie date tlial the c l:ii m is subrn i ltecl. a 1td 

22 
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(1) On the facts, rh,s case 1111·0/ves n measure re!ar111g to trac/e 
111 goods !he enforcement of rights that may accr11e 1111Jer 
Chopter lhree occr11e 1101 to the Claimant but to the {./111ted Sta/es. 
If the Uni1eJ Stu/cs is of the view 1hat Canada has imposed o 
mu1.rnre H-!1ich co11s11t11tes an import barn er 11nder A r!ic/e 309, 
1rl11ch cu111101 be ;11st1fied under other /JI01'1sw11s of tin! NAFJA, ii 

is e111i1!eJ to comme11ce disp11te seulement /Jroceedings under 
Cho;;ter hre11ty. 

As 111 other potentw! i11ten1at1011al rraJe cuses, the JJresenl 

Clm111011t 1sfiilly e1111tled 10 pet/t1011 the United S1ates 011thorities 
lo commence such proceedings. Hmrever, it 15 not OJJell to the 
Claimant to 11se the in\'/.:stor-Stute mechm11sm to launch what 1s in 
n:o!iry a chal/l.:11ge agwnst a trade measure 111 1he g11isc of an 
i111·es/me111 dispute. 

(i1) (7/he ope111ng la11g11oge of Article I IO I (/)(a) stoles 
that the chapter "applies to measures adopted or maintwneJ by a 
Pony relating /0 __ . {invesrors or i1ll'est111ents/ ". lh11s, to 
properly he the suh;ec:t of m1 investor-State arbitration, the 
mea.rnre at issue musr hm·e hee11 in effect at 1he tune the// the 
arbitral process 11·as initwted Cn·e11 the express co11temp/arw11 of 
proposed mwsures ill other parts of the NAFlA, this /a11g·11age 
ca1111ot he i11terprered to reach proposed measures. In ,Hexico "s 
s11h1111ssio11, therefore, the use of the 1·erhs '"adopt·· a11d 
'"maintain·· means that the meas11re complwned of must already 
he 111 exislcnce at the tune that the procet'ding 1s initiated, 1.e .. al 
the lime the notice of claim 1sfl!ed p11rs11011f to Article I I 19. 

( continued) 

If, 

(b) copies of all pleadings filed m the :nbitration. 

The Tribunal notes. as I l \1 as i nformcd by Canada by letter dated 2 /1.farch 1998 pursu:1111 to the Tribuua l's 
request. that tile Gm crnment of :Vk:,;ico had been informed of Ci nada · s Jurisdictional objections as early as 
J December 1997 and that on 11 December 1997 Canadian Go\ernment represcnlatiYes had met in O!!a11;i 
11 ilh a Mex ica11 Emb:issy ofTic1::r and \-le:,; ico · s lega I counsel ·· to d iseuss C anad;i · s jurisdictional arguments 
and t lie poss ibi Ii t:, of l'--k,ico fl I i11g a submission pursuant to Article 112 ~ .. , Gi 1·cn th ill lv!c,.;ico filed I ts 
substant 1,c subm1 ss1011 11i thi 11 f"I fteen days after thL: Hcari ng on j Lni sdiction. howc\ c r. as it hild undcnakcn to 
do and as tlte Tribunal h;id requested. and gi\Cll that the Parties were accorded il period of three \1ceks within 
wl, ich to com mcnt thereon. of which opponun i ty Eth:- I ilvililed itscl f. the Tribun;i! pcrcciYcd no prejudice to 
Ethyl in accepting \-k:-.:1co · s submission. 

The tc.,ts arc q uo1ed \'Crbat 1111 from /1..fc:,ico · s subm iss1011. 
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JJus 1spart1c11lur!y .\O 111 the case ofCha1Jter Lleve11. s111ce 
u 1nens111c thut llln 1101 _1.er rroc!11ced l!!gul cj(L'crs cw11101 cause 
clumuges for 11'f11ch co111rlc11su11011 or resfl/11tw11 moy he due. 

(111) Alen co 1s a/w; of rhe \'IL'H' !hut arb11rol tnfmnals 
e.\fub/n-f1ecf 1111der Chupler f'le1·e11 must adhe,e to 1he re(;111reme11ts 
of ,\ec.:11011 f-3 for !he 1111/w/1011 of arh11mt1011 procccd111gs. JJy 
e11/en11g 111 the Ag1eemc11t. !he ,\',JJT,J Farlin ha\'f.; g11·c11 a 
ge111:u1I co11,e11/ to s11h11111 lo all orh1tra11011s co111111e11ced agm11sr 
them I lm'lllg do11c sn. 1hn places a SJJecwl duty 11/!0II tnbwwls to 
cn,11re that clwman/s compl.,,v 1nth the 11ecessary req111reme11ts .\Cl 

out 111 the Chapter. f'V11h n,;.1pect lo this 1H1rtu.:rtlw· cme. 1/115 means 
!hat the a1ipropnatc won·ers must hm,e been flied at /he proper 
!1111e, thur rhe clmm should hul'f.: hee11 npe at 1he lime that ir was 
filed, and Iha! the c/a1ma11r 1101 he pen11111ed to chan:,:;e 1/5 claim 
from a 11011-arb!lrahle "11011-meas11rc" tu mr arfnlrah!e measure 
Jrmng the process. J he la11g1wgc of Arlie/es JI 19 and I I 20 1s 

clear ?hi:' Agree111c11t has to hm'C hee11 allegedly breached at the 
lime that the ,Vo11cc of lnte/11 1s/ilecl and six months must have 
elapffci "s111ce the evenls gn-·ing rise to a chum.. Sec!1on 13 of 
Chop/er l~le1·c111s a s1g111flca11t remedy from the penpective of all 
three NAFJA Parties, wui ii 15 one 1rl11ch calls/or observance of 
.\//ch req111rem!.!11ls by pro.1pecf11·c c/mma11ts. 

,: Po_u1ts \lade b_y __ l:;thvl 1n Response tc :\-lcx1co's Subm1s~l.OJJ 

49 Ca11<Cda ach1sed the Tribunal by letter dated l April l 99S that it did "not rntend to 

make comments 1n respect ofi\·lex1co's submissions" 

Ethyl commented briefly as follows 

(i) :\s regards the "trade 111 goocls" issue, 1t called attention to 

a statement by counsel for Canada at the I !eanng on JUI isdiction 
that C:anada "d1cl11 ·: tlunk it lms an 1ssw;; that 11·as absolutely 
cn11cci/ to be disposed of at tins hcan11g ·F 

PJge 20S. Imes 12-1.i. of t!H: transcript of the Hearing 011 JUr1sd1ct1on 
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(11) "/:.,1·1:11 ( ·w1ada concedes tho/ a measure ll'O\ adopted no 
lurer rhu11 .·!,011! 25, f'Jlr 11/u:11 the ;\,l\,fTAct rccc11·ccl Noya! 
A.;;e111, · and thcrcfoce the "only q11csuon presently before rhc 
!'r1h11110/ 1s \l'helhc·r Frhy/ 1·10/otec! u rcq11m.:mcm to 11·(11/ six 

mo11rh.1 ufrer the 'evcn11· J;l\'lfl[; nw to the chum· ancl, 1/so, H)ral 1s 

the proper rcmcdyjc;r rfus alfegec! procedwa/ breach. Thus "the 
h1h1111a/ /J/oy 11c1·cr 11eecl 10 clec1dc 11·hat a measure n. ' and, 
rndcccL "should u1·01d" do1r1g so. 

(i11) Lthy/ I.\ 1101 assert111;; tho/ these pmcedurcs (of 
Secl/011 l]j .1ho11/c/ he 1;.:1101ed" The ciuestion instead ts •'whether a 
proced11ru/ error 111ay be n!nred1ed. "an issue on which "i\,frx1co 's 

suhm1ssw11 takes nu /JUS!/1011 

VII Con~l11;1ons of the Tribunal 

General Consid_e_ca_tions for the 11_1.!.~IPCG\a)_~Q..!l...Qfthe Relevant NAFTA ProvisiQ.D..~ 

(a) :\n.nlicable Lq_\-v: 

50. The Tribunal finds ·1t useful to set out here the rules 1t 1s required to apply in 

1ntcrpret1ng and applying l\AFTA. Article! 131 ofNAFTA is the first guide 

Article I I JI: Go1•cr11i11g Law 

l. A h1h1111al e.'>tahlnhed 1111der tins ,\'ec/1011 shed/ clec1cle the 
1s\11es 111 c/1sp11tl! 111 accorcla11ce H 1th t/11.> Agreement u!ll! app/1cah/e 

rules of 1t1ten1at1onal law 

2. An i111e1pretatio11 by the Comm1ss1ot1 of u provn1011 of this 
Agreement shed! be bmci111g 011 a Tnl)//1/C/{ estahl,shecl 1111Jer tins 
Sect 1011. 

No Party has argued, and the Tnbunal is not otherv.'1se informed, that the NAFTA Commission 

has provided any interpretation here relevant The Tribunal therefor·e looks to NAFTA itself and 

"applicable rules of international law" 

5 l The applicable rules of international la\',' include tf'.e Vienna Convention on the 

Law of Treaties ("Vienna Convention"), done at Vienna. !\lay 23, 1969, entered into force, 
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January 27, 1980, l l 55 l.i ~TS .Ll I, 1e;m11tecl 111 8 IL i\1 679 ( I %9), in pci.nicular. Articles 31 

:ind 32 

ArlH:I,: 3 l c_;en,:m/ Rule of /11/CIJJI ctut1011 

J_ "I 11 eoty shall he 111!erpn:ted 111 f;Ooclfwth 111 
accordance \('!{h th,: orcl111m y mew1111g lo he i11·e11 to the ter111.1 of 
the tra1ry 1n their cm,'/L'(f and 111 the light of its object and 
p111posc 

' !he co111ext_/or the p11!pose of the 111/C1JH e/1.111011 of 
a tn:1.11y \/inf/ compn>e, 111 udd1twn lo the /ext, mc!11ding its 
pn:omh!e w1d w111exn 

(1.1) Any agreement relut111g 10 the treaty wluch 11·as made 
between all the parties m co111iect1011 H·11h the co11c/11s1on 

of the treaty: 

(h) A11y 111str11111e11f H/11ch H'US made by one or more part1n 111 

con11cct1011 H·1th the conc/1oio11 of the treaty and accepted 
hy the other port1es as an 111stnunent related to !he IU!aty 

3. !here shall be taken 111to account, logcrher with the 
CO//tCXI. 

(o) Any .111hset111011 ngreemenr het\\'i!en the pnrt1es reguuitng 
1he 111tcr/Jretat1011 of the lreory or the app!1cut1ot1 of its 

proV/S/()//S, 

(hj Any .rnhwq11et1/ p1Dcf1ce 1n the appl1catw11 of the treory 

11·/nch estuhl1shes the agreement tif the JHlf fies regarding 
1t.1 111te,pretal1on: 

(c.) A 11y relevan/ rules of 111tematio11a/ /cnv app/icah!e 111 the 
rc/ut1uns between the part/es . 

../_ A spec in/ meam11g shall be given to a term if it 1s 
cstuhl1shecl !hut the parries so 111/cmlcd 

Artu:ie 32 ~\11pple111entwy }vfea11s of !nterprefo/1011 

N.eco11rse may he had to supplementwy means of 
111te,preruuon, 111c!ud111g the prepara/01y work of the treaty and 
th!' orcum.1fu11ccs r!/1ts U)l!Clurnm. 111 order to confirm the 

mea11111g res11/1mgfrom rhe appl1catw11 of art1c!I! 31, or to 

detcrn11ne the mea,1111:; 1\'hc11 the 1111e1prela/1on accurd111g lO 
art1r..)e 31. 

(a) fem·cs the meanmg amh1g11011s or ohsc11re. or 
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(h) /,ewl.1 ro u ,cs//// 11!11ch ts 111m11fesr/y ahs11rcl or 
U/11 c'Osonahie 

.:;; Canada is a party to ti1e \1e:1na Convention, having acceded to it on 14 Octobe1-

1970, and the Ln1ted States accepts it as a cori-cct statement of customary 1r1ternational la\V' i:; 

i\!oreovcr, given that 84 States arc parties to the Vienna Convent,on {as of 15 April 1998), and 

that Amcles 31 arcd 32 "were adopted mthout a dissenting vote," these Articles clearly ''may be 

considered as dcclaratorv of existing la\\ " 1
'
1 

53 Ori the procedural level, Article I 120(2) of:'.'-JAFTA provides that 

lhe app/1cah/e arb11rat1on rules /here the 
UNC!lRA!, Arh1rrar1on N,11/esj shall go\'(!FJJ rhe arh1tra11011 
except lo the extenr modified hy tl11s Scc/1011 / f-3 j. 

{b) f)etem1_1_11ation of Jun.s_diction as _a PreliminacLQuest·1on 

54 A1<1cle 21{4) of the UNCITRA.L Arbitration Rules, \vhich is not modified by any 

provision of Section f3, pro\·:des 

/11 ge11e1ei!, the orh1lral tnh1111al .1/wu!d mle 011 a 
;il.:a co11cer11111x il.i Jll!"lsd1ct1011 as a pre!1m111wy q11est1011. 
/-10H·e1·er. the arh11rul tnh1111a! may proceed 1v1th the 

orlntra/1011 and rule 011 s11ch a plea 111 theirfinu! cnmrd. 

The present Junsd1cttonal phase takes place in adherence to Article 21(4) 

--- --- ------ -----

Sec The hfw111c Rc:pu/J/1c of Iran\' lhc l'nrr,:d S101c1· of.•lmenca, Dec 1\'o 32-Al8-FT (6 Apr 198--!), 
repnn1cd 1n 5 Jr;rn-U S Cl Trtb Rep 251 259 (198--!) US couns look lo the Comenl1011 \1he11 interpreting 
the te:-,t of a treJ!', .\ec, c g f.:rc1mcm111n 1· Co\O f ·ccr/.:.amp . .-1 ,';_ de C 1 ·. 22 F :id 63--!, 638 (5'i, Cir 199-1-), 
cerl den 'd, 115 S Ct 577 ( l 'J'J--!J. Om· 1· Trnns H r!rld .·itr!incs, Inc. 528 F 2d} l 33 (2d Cir. 1975). cert 
d,:n·rt. ~:1')lJS ~')O(l'J,'()) 

De ArCclug;1 !n1cr11auor1:1/ LoH' 1n lh,: P1:1·1 Third of u Ccn1:rn. 159 RECUE!l. DES COURS I. --!2 (1978) 
(""Legal rules co11cern1ng, !he 111terpretal1011 of trc.ll!c~ cons\llutc one of the Sc~uons of the Vienna Comcntion 
11hich 11crc adopted 111\ilout a d1ssentmg \O(C a( the Conference and consequently ma~ be considered as 
dcclar:llon of e\15lll\g Llll .. ) 
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( c) Particular Considerations RclevanJ to the Determtnat_i_on of Jurisdiction 

55 The Tribunal considers it appropriate first to dispense ,v1th any notion that 

Sect ion I3 of Chapter l l Is to be construed "strictly "20 The erst v,rhile notion that "in case of 

doubt a limitation of sovereignty must be construed restrictively" 21 has long since been displaced 

by Articles 3 1 and 32 of the Vienna Convention 22 As was so aptly stated by the Tribunal in 

Amco Asw Corporation v. Jnciones1a (Jurisdiction). [CSID Case No ARB/81/1 (Award of 25 

Sept 1983), reprinted in 23 ! L ~1. 351,359 (1983) and I ICS!D Rep 389 (1993) 

"'[ L/ike any other conventions, a convention to arbitrate is not to 
be construed restrictively, nor, as a mailer of fact, broadly or 
liberally. It 1s to he construed ma way whu.:h leads to find out and 
to respect the common will <if the parties: such a method of 
interpretation 1s but the application of the fundamental pnncip!e 
pacta sunt servanda, a principle common, indeed, to all systems of 
mterna! laH' and to 1nternationaf law. 

(Emphasis in original ) 

20 

21 

22 

Canada's statement at Paragraph 23 of its Memorial on Jurisdiction that "these procedures [of Section BJ 
must be strictly adhered to for a Tribunal lo hJ\'e jurisdiction to hear a claim under Chapter Eleven" appears 
at least to hint at such a principle. Canada's Memorial on Jurisdiction later quite clearly urges lhis principle= 
in stating (in the heading prefacing Paragraph -1-9) that ·· Jurisdiction Must Be Strictly Interpreted 

Free Zones of L"pper Savoy and !he District of Gex (Fr v. Switz), 1932 P.C.1.1., scr. /VB, No. -l6, al 167 
(Judgment of 7 June). 

The Vienna Convention resolved pas/ deb ares concerning !he wisdom of 
pronouncements by inlernalional tribunals that limitations of sovereignty must 
be strrct/_1,.. constr.ied 

Cmted Stares-Iran, Case .\"o . .! 17, Decision ~o. DEC J 7-A 17-Ff (May 13, i 98S)(Browcr, J, concurring), 
reprinted in 8 lran-U S. Cl. Trib. Rep. 189, 207 ( 1989). 
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56. Given the rc!cva11ce under Article 31(!) of the Vierrna Convention ofNAFTA's 

·'obJect and pLnpose ," 1t 1s ;1cccssary lo take note ofNAFT:\ Article 102, particularly its (l)(c) 

and (c) 

Article 102: OUjcctivcs 

/_ !he ohJ1!Cf!1•es (?/ 1/11_, Agreement, as e!ahomtcd more 
.\JJcc1fically 1hro11gh ifs /H111c1p!es and rn!es, 1ncl11d111g national 

11 eutt111!11t, 111os1-fm'()rl'd-1wt1011 trea1111e111 and frm1.1pw·et19·, ure 

lo 

(a) elm11natc hurncrs to trade in. a11Jjc1ctluate the 

crms-horder fllO\'ef/lent of goods und services 
hetH·ee11 the /erntones of the /Jart1es: 

(h) promote co11d111011s of fwr co111pet1flo11 in the free 
trade orea. 

(c) 111crease s11hstw1tia!ly 111vestme11t opport1111i1Ies 111 

the terrttones of the Forflc.1, 

(J) prol·1Je adequate a11J effect11·e protection and 
e11Jorceme111 of 1111el!ect11af properry rtghts in each 
!)arty·.\ ternrory, 

(e) u1:ate effec/1\'e proced11rnfor the i111ple111e11tatw11 
and OfJ/Jf1cat1011 of /}us AKreemenr. for its ;01111 
ad1111t11stru11on and for the re.10l1111011 cl d1.1p111e1, 

and 

U) esrah!1sh a frome11"ork forfurrher tnlatem!, 
regl(mal mu! multilateral cooperation lo expand 
and e11ha11ce the benefits of this Agreeme11/. 

2. !he /Jal'{1es shall mre,pret and opp/;\/ the fH0v1s1011s of tins 
Agre1:me11! 111 the light of its u!JJect1ves set out 111 paragmph J and 

tn acco,dcmcc 11·ith appl1cnble rules of rnlen1afwnu/ lmv. 

The Tnbunal reads Article 102(2) as specifying that the ·'object and purpose" of 

0!AfTA within the meaning of those terms 111 Anicle 31( I) of the Vienna Convention are to be 

found by the Tnbunal in A:---i1cle l 02( l ), and conC1rm1ng the applicability of Articles 31 and 32 of 

the Vienna Convention 

29 
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2 The Di s_t i net ion Bet wG_c n Ju ri sdict ion al P rnvisions and P roccd u ra I Ru I es 

58 It is impor,:rnt to d'1stingu·1sh be1v.,·ec11 jurisdictional prov·1sions, i.e., the limits set to 

the authority of this Tribunal to act at all on the merits of the dispute, and procedural r1Jlcs that 

must be satisfied by Claimant, but the failure to satisfy which results not 1n an absence of' 

JLmsdiction uh 111//w, but rather in a possible delay of proceedings, followed ultimately, should 

such non-compliance persist, by dismissal of the claim Canada argues that all of its objections fall 

into the first category, whereas Ethyl is of the view that such objections as may have been valid at 

one point fall mto the second category and have since been obviated 

59 The sole basis of jurisdiction under N AFT A Chapter ! l in an arbitration under the 

U'.<C [TR.AL Arbitration Rules is the consent of the Parties Unlike ICS ID and its Additional 

Facility Rules, there exist under the UNCITRAL Rules no other jurisdictional critci-ia23 It is clear 

that Ethyl has consented to this arbitcation by the \'Cry act of commencing it Normally such act is 

ta~ e 11 as consent to the arbitration there by initiated 2-1 

60 The fundamental jurisdictional issue here, therefore, is whether Canada has 

consented to this arbitration It has two aspects, as the jurisdictional proceedings have 

underscored One aspect is that of scope: Is Ethyl's claim within the types of claims that Canada 

For a discussion of IC SID' s object i 1·c cri tcria se1: J c1rnwn Safi ProduCls Li1111 red 1•_ the Ciovernmen/ of /he 

Re p11h/1c of Crh ana. 1 CS ID C asc No. ARf3/92/l (A w;ird of l 6 F cb. I 99➔), rr.prinred in \) I CSJD Re\'. -F f L .J 
72 ( 199 ➔) 

See, e.g .. Clmstoph Schn:L1cr, Commentary 011 rhe JCS/{) Com·enr/011. l l JCS!!) Rei'. -Ff LJ. 318, para. 277 
( 19% l ( [ n the conte.,l of! CS ID. jurisdiction ma;.- be cstabl ishcd by vi rtuc of an offer lo arbi Irate by a host 
State coll!ai ned in its lcgislat io1t or in a treat:,, 11 h1ch Ina;,· be accep1ed by .in i fl\ est or. The time of mutual 
consent is dctcnni ncd by the 11wcstor' s acccpt:rncc of the offer. This offer may be accepted through bringing 
a request for arbitrnt ion to the Cent re ) 

30 
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has consented 111 Chapter· l l to arbitrate'! The othe1· aspect 1s that of conditions to consent To 

\vhat extent. if any, 1s Canada's consent to ;:ub1trat1on 111 Chapter l ! conditioned absolutely on the 

!\.:lflllment ofspec1C1ed µrocedL!l"al requirements at a given ttmc'! 

3 Docs Eth)_] (la:m a Bceach Undes__(h_<L_ptcr 11 ·1 

(a) C!air11 fo_c Brc;ich_oJ_Section A 

6 l 011 the face of the Notice of Arb1trat1on and the Statement of Claim, Ethyl states 

claims for alleged breaches by Ca11ada of its obligations under Article l ! 02 (National Treatment), 

Article 1106 (Performance Requirements) and Article I 110 (Expropriation and Compensation) 

The Claimant indisputably 1s an "investor of a Party," namely the United States, and alleges that it 

has ··incurred loss or damage by reason of, or ansing out of," such breaches, all as required by 

Article 1116(1) It like\vise is beyond doubt that Claimant has acted \vithin three years of the time 

when it "first acquired, or should have first acquired, knowledge of the alleged breach and 

knowledge that [1t] incurred loss or damage" as stipulated in Article 1116(2) Claimant's 

Statement of Claim satisfies puma jaC1e the requirements of Article 1116 to establish the 

Jurisdiction of this Tribunal As was stated in Admirnstrative Decision No. II (1922), Decisions 

and Opirnons, Mixed Claims Commission, United States and Germany (1925) 6-7, quoted in KS 

Carlston, The Process of International Arbitration 77 ( 1946) ''When the allegations in a petition 

bring a claim w1th1n the terms of the Treaty, the jurisdiction of the Comrmssion attaches" 

,'.:cc also Amhar11:/os Cme (Greece 1· {/n//ed Kingdom), men rs ohl1got1011 to arbl!ratc, 195:1 

! CJ Rep 10, 11-12 (Judgment ofi\-lay 19) ("[T]he ,vords 'claims based on the provisions of 

the Treaty of! 886 · can only mean claims depending for support on the provisions of the 

rrcaty of· 18S6 ·1 he frtct that a claim purportmg to be based on the Treaty may eventual:y be 

JI 
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found by the Com;111ss1u11 of :\1·bitr·at1u11 io be unsupportJblc under the Treaty, does not 0C1tsclf 

remove the cL:l.1111 from the ,.;Jtcgor·y of clanns \\ h1ch, for the p\lrpose of arb1trat1on, should be 

regarded as falling within the terms of the Declarntion of 1926."), and [/11ited Status of Amunca 

l.'X rd. A/hen F!egc11he1ma v_ }hL· Jrulw11 N.e1mhl1c, Case No 20, Dec1s1on i\o l S2, 5 Decisions 

l'.al1an-U11ited States Co1icd:ation Commission 18-19 (Sept 20, 1958) 

(b) Relation to In_v_estrne:\l or Trade 111 Go\Jc!5 

62 Canada asserts that srnce the '.'v!MT Act excludes \l!VIT from importatton into 

Canada, and proh1b1ts 111ter·-prov1nc1al trade in i'd~vlT, it should be vie1,,ved as affecting trade in 

goods and therefore falling \vithin i\AfTA Chapter 3, \\·hich cove~s ";'\/ational Treatment and 

i\farket Access for Goods" \vithin a broader Part 2 on ''Trade In Goods" (which embraces 

Chapters 3 - 8) The argument made ts that issues of trade in goods under Chapter 3 give rise to 

government-to-go\e1nr11ent dispute settlement procedures under Section B of Chapter 20, and, 1t 

is contended, thereby ncccss3.nly exclude the poss1biltty of investor-State arbitration under 

C":hapter l l 

63 Canada cites no authority, and does not elaborate any argument, however, as to 

why the two necessarily are incompatible Canada confines itself in this regard to a reference to 

Article l ! 12, which simply requires that "In the event of any 1ncons1stency between this 

Chapter l I l] and another Chapter [e;::, 3], the other Chapter shall prevail to the extent of the 

11iconsistency 

G,1 As Ethy·l has pointed out, Canada mdtcated at the Hcanng on Jurisdiction that this 

,vas not ''an issue that was absolutely cr"ic1cal to be dtsposcd ofat [that] hearing,, In the 
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c11-cumstances, t1_1rthe1- ,1-catmcr1t of this issue, if Jny, must abide another day The Tribunal 

cannot presently exclude Ethyl's claim on this bJsis 

( c) B,r;qu_1rern_e11_t of_a "\leasure" 

65 lhe bulk of the 1vrittcn and oral prnceedings have 'Jeen devoted to what 

const1 tut es a "me;-isure" \,·ithin the mc,:ming of Article l 10 I, which stipulates th;it Chapter I : 

(includir1g, therefore, Articles l 102, 1106 and 1110, all of which Ethyl claims Cmada has 

breached) "applies to measures adopted or maintained by a Party" ("i'vleasure" appears also 

several times in Article l l 06 25 , and Article l l 10 addresses speciCicaily ''a measure tantamount to 

11at1onalization or expropriation ") Succinctly, Canada has argued that no legislative action short 

of a statute that has passed both the I louse of Commons and the Senate and has received Royal 

Assent constitutes a "rneasure" subject to arbitration under Chaptc1- 11 Sirice at the time Ethyl's 

claim was "subrnittcd to arliitration," 1.1.;., 14 April 1997, by delivery of its l\otice of Arbitration 

SpccificJ.lly. Article 1106(2) and (G} 

2 A measure tlla\ requires J.II 1rncstrncnt to use J. tcclrnolugy to meet generally applicable 
heal th. safety or en\i ronmentJ I requirements slio.11 not be construed to be inconsistent 
1Yi l h paragrc1ph l ( [)_ For greater certainly, Aniclcs l l 02 ;ind I IO 3 apply lo 1he measure. 

G Pr01 idect that such measures Jre not applied 111 o.n aibitrar:, or unjustifi;1blc manner. or do 
not co11st it llte a disguised restriction on i ntcrnJtiooa! trade or investment. noth111g 111 
pa ragr;ip h l (b) or (c) or 3 (J) or (b) shall be construed to pre1 c11t an:: Pany from adopting 
or rna1 n[a1 ning mcJsurcs. 1 ocl udi ng cn1· i ronmcnt::il mco.sures: 

(,1) ncccss:1 ry lo secure comp! 1,1 nee 111 lh IJ.11 s c111d regulat1ons lh;i I arc 11ol : m:o 11siste111 
\11th the provisions of this Agrccmcnt: 

(b) necessary to protect hu ma 11. :J1111n;i I or plant I I fc or hea I\ h: or 

( c) necessar:, foe t Ile conscr,a I ion or I ii' i ng or 11011-I i 1·i ng cxh;ws1 i ble nJ!llral resources. 
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(~t~L' :\rt1clc l lJ7(l)Cc) Jt note 9 . . ,11r1u). the \!:V!T Act hJd not yet received RoyJ! Assent (\vh1ch 

\\·as forthco111111g c!c\"C11 days later), C:irrncb ar·gues that 1urnd1ct1011 fails 

66 In addre::,s111g \•,hat consi1tutes a measure the Tribu11al notes that Canada's 

S1u_J_l.).!.!J.<!t~!.(J1_1_/_1~1f)lemen1u11011 o[t!ic A'orth Amcucu11 Free Trude Agrecmet'.{, Can Gaz. Part 

IC( l ), Jan l 994 (he1-cmaftcr (·w1udw11 Sta1c111c11t 011 lmp/cmcn1at1011 of.VA Fl A) (al 80) states 

that 

!he term "mem11rc" 1s a 11011-exhaus/tl'e dcf111it1011 of the \l'ays 111 
H-fnch gm-'c1·11me11/s impose a'1sc1p/111c 111 1hc1r rC.\jJCCt1ve 
p11-11"d1c t 10111·_ 

This is borne out by Article 20 l ( 1 ), which provides that 

measure 111c/1ides (!ny !uw. n::g11/utw11, procedure. req111rcmcnt or 

/!1-0C//CC 

Clearly something other tha11 a "law," even something rn the nature ofa "practice," which may not 

e\·en amount to c1 legal stricture. may qualify 

67 :\onetheless, Canada argues, not \vithout effect, that an unenacted legislative 

proposal, which 1s unlikely to have resulted even 111 a "practice," cannot constitute a measure It 

ts reinforced m this connection by the fact that Articles 1803(1) and (2) employ the term 

"proposed or actuc1l rneasu1 e " 

/_ J(J the maxunum e;r.:trnl pou1b/e, each Furty shall 110//fy 
u11y other Party H'tlh w1 111/crest 111 the matter of any proposeJ or 
ac/11a/ measure that the Party com1Jers might materially affeu the 
oper-011011 of !ht\· Agreemen/ or othen\'lsc suhstantwl/y uffect that 
01fi,,r l 1orty '., mle1cst, 1111der 1/us ,!grr:cment. 

2. On req11cs1 of u1w1hcr Farly, a Farly shall promptly 
prnv1Jc 11iformat1011 w1d 1e.,po11d to q11cst1011s pertwmnK to any 
onrw! or pu!rwsed measure, 1rhether or 1101 !hat 01hcr Parry has 
h..:cn pn.'v1m11/y no!!f1ed of that measure 
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Canada dra\vS further strength Ciolll the relercnce to "a11 actual or proposed measure" in 

t\i-ticle 2004, \vhich provides "RccOlll"SC to Dispute Settlement Procedures" by the three NAFTA 

Parties thernsel ves The implication is that whereas any of these may compiain of a "proposed 

measure," an investor cannot 

GS In the end, however, the \!~l r Act did come into force 24 June 1997, after having 

received Royal i\ssent on 25 April J 9()7, just eleven days follo\v1ng Claimant's delivery of its 

>.iot1cc of Arbitration The i'vli'v!T Act is, Canada concedes, a measure \.vithin the rnearnng of 

Article 1 101 ( l )'6 Canada's objection, the 11, is that Ethyl "jumped the gun," and, having done so, 

should be required to commence an entirely nevv arbitration, which, it is conceded, it can (subject 

to any scope limitations) 

69 The Tribunal notes that the J\Hvll Act, according to the allegations of Claimant's 

Notice of l ntent, Notice of Arbitration, and Statement of Claim, \vas the realization of a legislative 

program of the Canadian (;overnment, sustained over a period of time. As of the date on v- hich 

C:laimant delivered its :'!otice of Intent pursuant to Article l ! 19, on l O September l 996, Bill C-

9,1, the original proposal that resulted in the i'vfMT Act and that had died after it had had a second 

reading (and been reported back by committee without amendment) due to the prorogation of 

Parliament, had been reinstated as I3 i il C-2 9 and deemed to have been read the second ti me, 

reported out of commiuee wit bout amendment and subject to third reading In other words, the 

new Parliament was persuaded by the Government to pick up i,vhere the pre\,.ious one had left off 

\Vithin the 90-day minimum period Ethyl i,vas then re[]uired by Article 1 1 19 to wait before 

Sec note 2 X. infra 

JS 
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commencing arbi[ration, C-2l) had passed the I louse or Commons and been introduced in the 

Se natc, w hie h, the · r ri bu na I u ndcrstand s from Canada· s lcgislat i ve ex pert witnesses, generally 

concurs in I ! ou sc action 2; ;\s already noted, by the ti me C lai rnant' s Notice of Arb itrat io 11 was 

deli vcred on 14 1\ p1·1l 1997, Bill C-29 had in fact passed the Senate, five days carlie1· on 9 April 

1997, and only awa:tcd Royal Assent. which, the Tribunal is given to understand, is granted as a 

matter of course once the Government has requested it 2i1 

I 11 any event, the 0,,J\!T Act is, as of 2.-1 June l 997, a reality, and therefore the Tribunal is 

now presented with a claim based on a "measure" which has been "adopted or maintained" within 

the meaning of Article I IO I. 

( d) Limjta_ti.on of Claims to the Terri1QJ)'_q_f Canada 

70. Canada asserts that "Ethyl's claim in respect of expropriation of its intellectual 

property, reputation, and goodwill throughout the w·orld is not \vi thin the scope of NAFT A," 

si nee Art i c 1c I IO l ( I )(b) applies Cha pt er I I on 1 y to "investments of investors of another 

[NAST A J Party m the terntO!y oft he Party. "29 and Article I I IO, one of the three provisions 

alleged to have been breached by Canada, likewise addresses nationalizations or expropriations by 

Canada· s I hree witnesses all dealt wilh the legislat i,·e process. They were Raymond L. du Plessis, for 
20 years Law Clerk and Parliamentary Counsel to the Sc1mte of Canada. llon:i Nickels. a Congressional 
Consu llalll in the United S talcs ,\ ith. imer alia, 13 ~ cars sc r"icc in I he Congressional Research Ser\icc; and 
Professor Alexander Wayne \1acKay. an c:xpcn 011 Canadian conslilutional law. 

Can;ida concedes tll:it :1 flil I becomes :1 ·· mcasu re" upon tlic gn mg of Royal Asscn1 C\ en though t ilc Act ma:, 
not come rnto force in accordance 1nth its terms for some 11 me. e g , Gll days as in the case of the MMT Act. 
Pages 18.4 (Ii nc 17-• l 8.:i ( l 1 nc 18) of! Ile transcri pl of the Hearing 011 jurisdiction. 

Anick I lO I (c) applies Aniclc I 106 specifically to '·all imestmcnts III the remrory of the Party.·· (Emphasis 
added) 

36 



CL-0099, Ethyl Corp. v. Canada, Award

a .'-i:\FT:\ Party of''an 1n\:cst111eJ1t oLrn 11wcstor of another Party 111 its 1en1tl)!y" (Emphasis 

added ) 

71 A d,stinction must he mode, howes er, bets"en the locus of the Clam,ent s breach 

and that of the damages suffered It is beyond doubt that the f\li\IT Act was adopted, and 

puq_1l1rts to hose, ar;d m fact has, legal force only 1n Canada It ba11s i\E\:[T from 1mportat1on into 

Canada and prevents its movement between provinces Ethyl's cL111n 1s premised on the ]ego.I 

force the iv1i\!T Act has in relation to its investment in Canada, 1.c, Ethyl Canada 

72 Ethyl has argued, howe\er, that the damages resulting to it in consequence of the 

\1i\lT Act include losses suffered outside of Canada As Ethyl ·1tselfsuccinctly notes (at 

Paragraph 97 ot'its Coucter~i\!emorial on Jurisdiction), "the Investor [Ethyl] claims that an 

e;.;:propriat1on occurred inside Canada, but the Investor's resulting losses \Vere suffered both inside 

:ind outside Canada,, 

73 Detcrmrnat1or1 of the extent to which the damages claimed by Ethyl arc in fact 

compensable under Chapter l I is an issue that can be considered by the Tribunal only in the 

context of the merits. At this stage detailed allegations regarding damages have not been 

advanced, as is re(lected 1n the Tribunal's Procedural Order dated 13 October 1997, wt1ich 

nprcssly provided that m the submission of Canada's Statement of Defence "no detailed response 

to issues ot' damages is required" Indeed, at the Hearing on Jurisdiction held 2'~-25 February 

1998 the Parties appeared to concur that 1fthe Tribunal \1.:ould find that 1t has Jurisdiction, they 

would favor bifurcatlon of liability and damages, each to be addressed in a separate stage 
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Tile Tnbunal therefore decides that 1t cannot at this t1rne e:-:cludc any portion of the 

,.::la1m due to considerations oftemtorn1lity ·'0 

•! Proc_cdural ReqJJ.!Je_p1ents 

74 lt rcma111s to determine whether our jurisdiction fails due to lack offulfillment by 

Eti1yl of:wv of the st:vcral procedLu-al requirements to which Canada pc>111ts 

There 1s no doubt tha: Chapter ! l embodies certa1:1 requirements that an 

ai-b1trat1ng investm must meet before a Tribunal can proceed to consider its claim Tile question 

rather 1s whether the NAfTA Parties intended that any of these conditions must be fulfilled prtor 

to or simultaneously with delivery ofa Notice of Arbitration in order for a Tribunal's Jurisdiction 

to attach 

75 Canada argues that such 1s the case Ethyl, noting that by nmv all of the 

,cquiremcnls c1teJ by Canada have been fulfilled, urges the contrary in effect, lt takes the view 

tha: their fl11flllme11t \vas a prerequ1stte to its claim berng adnms1ble, and thus impl1edly accepts 

that a prolonged absenct.: of cornpl1ance 1,i,.ith them would have JUSt1fied dismissal of the claim It 

contends, however, that our JUnsd1ct1on ah i111t10 cannot be dented Ethyl adds the quite practical 

points that Canada has 111 no way been prejudiced, that Canada concedes Ethyl could now 

commence a new arbitration addressed to the t\,1i\-lT Act \vith all conditions fulfilled, and hence 

According I:,, tile Tribunal docs not decide 11hat sigrnficancc. 1fan\. 1s to be annbutcd to (lie fact thJl 

Article l IIJ\J. like Arlie le I 1 Ill, mcludcs the phrase '·1n its !cmtor:.·· 1,hcrcas Article l 102 docs not 

3S 
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that the sole reqilt ut· a d1s1rnssal f(x l,1c~ oCJunsd1ct1on on these grounds would be the 

inel1ic1e11cy, and, JS Ethyl secs 11, the 1nJust1ce, ot·hav1ng to "stait all o\·cr again" 

( J) Tue Req111rcmGt1t or Consultation Qr i\1eootiat101} 

76 \Vhilc Crn,1da does not raise the point directly, 1t could be understood as implying 

that Ethyl failed to heed An·1c1e 11 IS, styled ·'Settlement ofa Claim through Consultation and 

Negotiation " 

!he disp1111ni parE/f.:S sho11/djl!·st attempt !O _<,e!!le a ch11m 

thro111h co11s11/to/!011 or negottaf/CJII. 

77 It is ddlicult to credit the possibility, however, that Canada would through 

consultation or negot1at1on desist from a course wh!ch, accmding to Claimant's allegations, was 

deterrrnned on and persisted 111 by the Canadian Government through two Parliaments as a matter 

of important national policy Certainly, Canada has given no ind1cat1011 that it would have 

relented and the Tribunal discerns none 

78 In an) e\·c1ll, Claimant's undisputed proor111 this phase of the arb1tr"ation 1s that it 

1r1 fact approached Canada as urged by r\1i1cle l 118 and was rcbu!Ted Through a \Vitness 

affidavit of Mr Jeffrey Paul Smith, Vice President, Public Affairs, and Deputy Genera! Lvlanager, 

\!arket1ng, of the Ottawa office of Hill and Knowlton Canada, sworn to 28 January 1998, Ethyl 

details attempts at high levels to achieve a mutually satisfactory solution, begnming with the 

introduction of l:3111 C-94 In particular, ;,-.1r Smith confirms that at a meeting held with Canadian 

(iuvernment officials on 12 :'<ovember 1996, t\vo months follov...-ing delivery of Ethyl's Notice of 

claimed to have authority to consult or negot"1ate" He specifically identified 

·\1r [John] Gero, the senior representative f'rom the Intcrnanonal Trade Branch," with whom 

cuunsel for Ethyl had excha11ged three letters dated 5 and 8 (two) November 1996 in his capacity 

39 
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as Director Gene1·al, T 1·adc IJo]icy Bmeau ! l. Department of Foreign Affairs and International 

Trade It is noteworthv that on 12 ;\ ovcmber 1996, apparently just murnents rnior to that 

Jllceting. counsel fo1· Ethyl received a telefaxcd message from L\-lr Steve Brereton, Investment 

T1·adc Policy Division, statrng that "apparently it needs to be clarified that, in our vie\v, today's 

111ecting is not a consultat'ion ,,;·, 

(b) Not1ce of lritent to Arbitrate arid The Six-Month Ruic of 
Acti_c;:lc 1120 

79 Claimant· s i'.' otice of Intent to Submit a Claim to Arbitration pursuant to 

Article 11 I 9 \VJS delivwed 10 September 1996. Mme than seven months elapsed from then until 

! 4 April I 997, when Claimant delivered its Not"1ce of A.rbitration and thereby submitted its claim 

to arbitrate pursuant to Article I 137(\)(c) Thus the former was delivered "at least 90 days 

bdore" the latter as required by Article 1 I 19 

80 Canada's only objection as regards Article 1119 is that it appears to quest-1011 the 

effectiveness of the Notice of Intent when, in its view, neither at the date of its delivery, nor at the 

time of the subsequent delivery of the Notice of Arbitration, could Canada have "breached an 

obligation" under Section A of Chapter 1 I, which is the basis of its consent to arbitration in 

A rt i cle I 1 16, because no "rneasu re" was in eff cct as required by Article I IO 1 

I l is possible that tl1c Ca n,1di;i n officia Is fca red ilrn t admitting a ''consu Italian" might comprorn isc the position 
that 8111 C:·9-~. !lien pending third reading in the House of Commons. \1.lS not a ··mcas1m;" 

41) 
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SI S1milarly, Canada argues forcefully that Claimant f:11led to comply with the 

requirement of Article 112() that It 1s 011iy ''prm1ded that six months hzne elapsed s111ce the events 

giving rise to a cla1111 [that] a d1sput1ng 1r1\-estor may subnllt the claim to arbitration" 

82 A claim 1s ''submitted to arbitration" under the UNC[TRAL Arbitration Rules, 

according to Article 11 JI(_ I )(c), when ''the \ot1ce of Arb1trat1on 1s received by the disputing 

Par:y ., ClaHm.nt's Notice of Arb1t1Zlt1on \Vas received !4 Apnl 1997 Therefore, according to 

Canada, as of six months ea1 lier, namely 14 October 1996, "events giving me to a claim" must 

have e;,.:1sted Canada rnainta1ns that since as of 14 October 1996 Bill C-29 was still a\vaiting third 

reading in the House of Commons, l1ence had not even been introduced rn the Senate, and Royal 

Assent lily more than six months in the ti.Jturc, no "measure" existed to be breached and hence no 

·'events g1v1ng nse to a claim" existed 

83 Initially, there is a11 issue as to whether the phrase "events givrng nse to a cla1111" is 

intended to include all c\·ents (or elen:ents) required to constitute a claim, or instead some, at 

least, of the events lc2,d1ng to crystallization ofa claim The argument 1s made that the o'.:lject and 

purpose of!'-;AFTA, set forth in its Article 102(l)(c) and (e), to "increase substantially mvestrnent 

opporturnties" and at the same time to "create effective procedures for the resolution of 

disputes" would not be best served by a TUic absolutely mandat111g a six-month respite follovnng 

the final efl:Cct1vene::.s of a measure until the rnvestor may proceed to arbitration Had the 

i'<,\FTA Parties desired such ng1d1ty, 1t is contended, they explicitly could have required passage 

ofs1x months '·since the adoption or maintenance ofa measure giving rise to d claim,, It 

nonetheless remarns debatable, we are told, whether as of I ,1 October ! 996 the status of Bill C-29 

\\<Is sufficient to constitute "events giving nsc to a claim., 
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S ➔ There also 1s an issue as to \vhether a six-month ''cooling olT period" should be 

applicable at all in this case, given the ever1:s discussed above The Tribunal has been given no 

reason to believe that ar1y "consultation or negot1at1on" pursuant to Article 111S, which Canada 

cont"irrns the six-month prov1s1011 1n Article I [ 20 was designed to encourage, 32 \Vas even possible 

It 1s argued, therefore, that no puipose would be served by any further suspension of Claimants 

nght to proceed Ti11s 1--ule 1s analogized to the 1ntcrnat1onal ]a1,v requirement of c:d1aust1on of 

rcrned1cs, 1-~h1ch 1s disregarded when tt is demonstrated that 111 fact no remedy was available and 

;:iny attempt at exhaustion ,,,.ould ha\·e bce11 futile 

85 The Tribunal finds no need to address these arguments as to Articles 1 I l 9 and 

I 120 since the fact 1s that 1n any event six months and more have passed following Royal Assent 

to Bill C-29 and the co1111113 into force of the M:\1T Act it is not doubted that today Claimant 

could resubmit the \"Cr"y claim advanced here (subject to any scope limitations) No disposition ·1s 

e\1de11t on the part of Canada to repeal the 0>1\!T r\ct or amend 1t Indeed, tt could hardly be 

opected Clearly a d1sm1ssal of the clann at this juncture \',:ould disserve, rather than serve, the 

obJect and purpose of i\AFT:\ 

The Canodwn .)Mlr:menr on i111ple111e,1tnr1011 ol <·!FT! (Jt p;1ge 15--1) c.,pressi: states th:it the s1.,-rnonlli rule 
··1s 1ntcnJed to µcnrnt time to resol\C tile ma!tcr arn1cabl_1 

!·111n11h .\iup, -lrh:r,ur,,,n ,Irnlund-., (.;: !. ( i1<urrl oJ? '<iU'. / 1)_)-11 (ifo,{\!.l' su!e arh ), U'fH/11/cd in 3 

RI A A 1--179 (193--1) (Fmlanct·s failure lo appc;il to the Court of ,Appeal did not mean th::n it had not 
exhausted local ,cmed1cs Suell an appeal \\Ollld ha\T been ·obnoush· futile .. because the Coun of ,\ppcal 
could not ha,·c rc:\crscd tl1c Boards' findm~ of fact) l'm1e,e::rs-Sald11r1,/.:o Rmlwa_v Case. (Estoma \' 
Lithuania). PC I J_ Rep, Ser A/B, t<o 7G p 18 ( I 'JJ')J {' l here cJn be no need to reson to the mumc1p;il 
coun 1f the result must be J repetition ofa dec1s1on alrc:1d\ g11cn ") 
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In :he s1.1ccllic c1rcumst;mces ofth1s case the Tribunal decides that neither 

Ar!1clc 1 l 19 nor ,\rt1clc l 120 should be rnterp1ctcd to dcpm·c tills Tribunal ofjllrisdiction .lJ 

8(1 The Tr1bun,1I nutes, lrnwevcr, that Cl:i.1manl could :iavc a,:01ded cCtnlro\'ersy over 

these issues by first a1.va1t1ng Royal Assent to Bill C-29 ori 25 April 1997 bcftxe delivering its 

Notice oC Intent lt"l Subn,1t a Claim to Arb11,·a11011. and then allowing another six months to pass 

1 e., until 25 Octobc,· 1097, before comr11cnc1ng arb1trat1on !t thus 1,1,-ould have lost just mer six 

rnonths' delay 1n procced111g, and thus wuuld be six months further a,vay from a resolution of the 

dispute 

87 The Clatrnant may ha\e ·'Jumped the gun" for tactical 1·easons relating to the 

lcg1slat'1ve process The Tribunal notes that the House of Commons debate on Bill C-29 on third 

reading comrncnccd 25 Septernbe1 1996, and Cla1inant rn;1y have decided to C1lc its Notice or 

Intent on IO September l 996 for the purpose of affccti11g that debate This 1s inferentially 

confirmed by the \V1tness aff1dav1t of i\fr S1111th of Hill and Knowlton, \\-hich states 

(Paragraph 17) thJ.t 

_:j 

On February 5. 1997 {after Rill C-29 had pasYed the 
House o/Commonsj, representati\'esfrom !.:..:thy! 
Cor11orat1on appeared before the Senate Standing 
Committee of/ Ene!j!J'. the {nv11·011me11t and Natural 
J?nources (and/ proposed as a means to resolve the 
dl.\p11te that [::thy! Corporation would 110! proceed with 1/s 

Spec1ficall:,. the Tribunal concludes that this results from m!erprcting those An1cles 1n good faith in 
accordance 111th the ord1r1;iry mc;rn111g to be g1rc11 to the terms tliercofm their conlnl and 1n the light of the 
Object ,rnd purpo5e of ~r\r'"T.A. as prescribed b:, An1elc J l of1hc \henna Comcnt10n, artd tlwt. cons1dcnng 

p.1rt1cularh the c1rcurnst.1nccs of NATT A ·s conclus1011_ an: different 1ntcrprc1at1on 11ould lcJd to J result 
1\h1ch 1s rnarnlcsth :ibsunJ or ur1rcJson::ib!c willnn the meaning of An1clc J2 of the V1cn11J Comcnt1on 
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11e11d111[.; ,.\/A/-1:·l clmm 1/1/ie (jm·emment of Canada \!'Oll!d 

1101 f!O.\S /J:// ( '-:}'.} 

Cenz11nly the i\'ot1ce uf.-\rb1trat1on 1sas del1\e1-cd nght 011 the heels of Senate passage of 

8111 C-29, t.i.!., five days later 

SS Had Ethyl first awaited Royal Assent to Bill C-29, and then bided its t11nc another 

s1, months, the Tribunal would not hc1vc Ueen required to deal \\.'ith this issue The Tribunal 

deems 1t apµroprn1:e to decide, therefore. tllat Cla1rnant shall bear the costs of" the proceedings on 

JLmsdiction insofar as these issues arc rnvoh·ed 

(c) Consent and Wqjvers Under Ar:ticle l !?l 

89 Canada argues that Jurisdiction here is absent because the written consent of Ethyl 

to arbitration, and the \H1tten waivers by Ethyl and also Ethyl Canada of any rights to certain 

other dispute settlement procedures, which were required by Article 1121 (according to its title) 

as '·Cond1t1ons Precedent to Subrn1ss1on of'a Claim to Arbitration," ,vere provided only with the 

StJternent of Claim, dci:ve1-cd 2 October 1997, and not with the l\'011ce of Arbitration, delivered 

1 ,J April 1997, which, according to Ar11cle 1 ! 37( l )(c), is \vhen the "claim [ was] submitted to 

arbitration'' under Section B The sufficiency of the consent and waivers thus provided is not 

other.vise questioned 

90 The Trtbunal has not gatned any ,ns,ght into the reasons for the formal1t1cs 

fH"escr 1bed by Article 1121, which on their face seem designed to memorialize express,s vcrb:s 

\\hat normally 1s the case 1n any event, namely, that the initiation of arbitration constitutes consent 

to arb1trat1on by the 1nit1ator, \vhereby access to any court or other dispute 5ettlement mechanism 

is precluded (exccrll as allo,\'ed ancillary to or 111 support of the arbitrafton) The Tribunal 
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l1k:cw1sc 1s ·-1nint'ur1ncd as to any reasons ((11 Ethyl's not hilv1ng pro\-'1dcd the 1cquired 

docurnentat1on I.\ 1th the Notice of Arb1trat1on, J.id equally is unaware of any resulting preJudtce to 

Canada 

91 I he Tnbunal has little trouble dec1d1ng that Clairnant's uncxplarned delay tn 

curnplying \\ 1th Article 112 l 1s not of significance for· 1unsdict1on in this case \Vhtle 

Article 112 l's title charactcriLes its requ11erncnts as "Conditions Precedent," it does not say to 

\\ hat they arc precedent Canada's contention that they are a precondtuon to jurnd1ct1on, as 

opposed to a prerequisite to adrrnssibil11y, 1s not borne out by the text of Article l I 21, which must 

go\·ern Article 1121(3), instead of saying "shall be included !11 the submission ofa claim to 

arb1trat1on'· - tn itself a broadly cncornpassrng concept -- , could ha\-'e said "shall be included 

with the :-lot1ce of Arbitration" if the drastically prcclus1ve effect for which Canada argues truly 

were intended The Tribunal therefore concludes that jurisdiction here is not absent due to 

Cla1lllant's ha\1ng provided the consent and waivers necessa1--y undc1 Article I 121 \Ntth its 

Statement ofClair:1 rather tha11 with its Notice of Arbitration. 

92 I !c1-e, too, however, the Tribunal deems 11 appropriate that Claimant be responsible 

for the costs oft he jurisdictional proccedrngs insofar as they have related to the issues arising 111 

cormcct'1on with Article I 12 I :'-Jo reason appears why the consent and waivers were not 

furnished with the Noi.1ce of Arbiuatio11, \vh1ch would ha\-'e been the better practice. Had they 

been, a certa111 part oCthcse proceedings would have been obviated 

9
, _, The Tribunal finally deals \v1th Canada ·s contention that reliance 1n the Statement 

ot" Claim on the ,\Jj\fl :\ct, which was enacted sorne Sl'\ months following dei1\-'ery of the :'-Jot1ce 
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ot' ..\rb1trat1011, which Notice was d:rected at 8111 C-29 ('vvhich became the i\!:-..!T Act), and specific 

re!Crcnce 1n the Staterncnt of Claim for the (ii-st time to the product Grcenburn, ,; constitute the 

asscn1on or·'11cw cla1rm" which the Tnbunal 1s prohibited from considering 

rJ4 The revised and expanded terminology in the Statement of Claim 1s not intr1:1s1cally 

ufs,ich gieat ~1g111ticance This 1s particularly so, bearing in rrnnd that Article 3 of the 

Li:'-/[CTR:\L Arb1t1-atio11 Rules, which in this regard remains unmoddied by anything in Part B, 

and which prescribes the form ofa notice of arbitration, requires (in (3)(e)) sm1ply that such 

notice 1nciude ·'The general nature of the claim and an rndication of the amount involved, if any" 

B; contrast, Article 1S of those Rules, likewise unmodified by Part B, requires (at (l)(b) and (c)) 

that a statement ofclann set forth a "statement of the facts supportrng the claim" and the "points 

1n issue" Thus a greater elabmation of detail 1n the Statement of Claim is rerrniss1blc, if not, 

indeed, requ1red 

95 The nub ot-the matter, however, 1s that the specific inclusion of references to the 

~1i\lT Act and the product C.Jreenburn in the Statement of Claim 1s not, as the Tribunal sees it, to 

be vie1,ved as adding -'new claims," but rather, ifanythrng, as amending the claim previously 

described in the Notice of Arbitration Article 20 of the VNCITRAL Arbitration Rules, which 

Part 13 does not modify, provides that Claimant "may'' so amend "unless the arb1tral tribunal 

considers 1t rnappropnate to allow such amendment having regard to the delay Ill making 1t or 

prCJud1ce to the other party or any other cncumstances." An amendment of Ethyl's claim, if one 

there has been, maJe as early as 1n the Statement of Claim hardly can be regarded as rnvolvmg any 

S,:c 11olc 2 wprii 
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''delay ,,_,r, No p1-c1ud1ce many uthc1· cir-cumslances Me cited by CatrndJ \\h1ch woulJ tend to 

1-cbut Article 20'5 presum;Jt1011 of a111endabil1ty
1

' and the Tribunal arprehends no;1e Therefore, to 

the extent, 1fany, Lhal the Srntcment ofClann an;cnds the claim of Ethyl, the Tribunal accepts 

such amendment 

96 !'or the reasons set fo11h above the Tribunal awards as follows 

t--.·orm:111:, ll 1s ;i SlJtcment of cl:11111 th:it 1s llsclf amended al ;i later stage The issue ofa possible amendment 

m;idc b:,· .i slJtcrnenl of cl.11m lo a notice of arbitr.itio11 ,1r1scs in tile p;1\Fl"t\ coll!e\L ho11e1-cr, because of the 

procedur;1I strictures discussed ;1b0\::: 

As pointed out b:, Baku & Den 1s. lhe L".\CllR.-!L .•lrb11ro11on J?.11les 1n l'rac11ce. J he l:xpenence of 1he lron­

Cn11ed Srmn· Cim1111· Jr,,f-Junn/ ') 1-92 (Klu11cr 1992) 

. lr11cle }.I) u/1he (,_\"('/j !?..,II, /\1//,'s f;/\'eS pw-lrcs rhe r,'ght IO amend or 

.111ppie111eiu 1/ic1r c!mm.1 or de/en \es d11nn:,;. !he course of the orh11rnt1on . I 

!nhuna! I/IQ\ den_-,· 011 w11endmen1. hu/ 011/_v 1/111s '1nappropnale · becnuse of 

'"deio_r 1n making .. rhe n111e11dme11!, pre;ud1ce lo the olher porl_\! or ··an_v orher 

c1rc11ms/a111 es 7 he amendment mus/ be re;eucd 1/ 11 Houle/ ca11se rhe cfmm 

lo Jm'/ outside !he lnhw1nl ·s ;11nsd1c/1011 11nder !he arb1trat1on cfa11se ur 

ngreemenl 

.-Is ongrnu!lv propus2d, /lrf1c/e ]0 ,rou!d have reqwred a c!aimon/ to wcure 

!he pern11ss1011 of the arhrlrn/ors he/ore he coul,l s11pp!emenl or amend !11.> 
c!m 111 lhe drojilf1g co,11111111ee chose lo omit 1hr c!mise "'ll'ilh 1he perr111ss1on of 

!he arb:irO!un'" 111 order lo "'mok/ej 11 clear rim!. 111 pnncrple, !he par/le.I' Here 

e11111!ed ro amend'" !mleed, desp11e !he seemmgl_v hniad aurhonr,v to 

d1.1Cippro1 e n111endmen1s 1n '"nrry (!!her circums/ance_\, .. !he lra\ aux cfearl_r 

show that !he lnburw/ "s a111hun1y is no/ mean/ /<l d11(011rage leg111mme 

umend111e111, 10 clmnn ond defenses, h1.11 rnlfrcr If! pre·•cr11 fni·ofo!ls or 

(f--ootnotc:s o:111ucd) See also Pcllonpaj & Caron. The C\"(,"/JR.lf" .!rh11m1wn Rules os 
lrl/erpre1,·d ond. L_r'pi:cd )SS---1-1() (F1nmsh L,1\\:,crs' Pul!i1sh1ng ! 99--1-) 
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Th,: Tr1bu11al rqects Canada·s obJect1ons to jumJ1ction based on Articles 110 i 

(exceptt(Jr llOl(O)add1essedrn2 below), 1116, lll9, 1120a11d 1121 of 

i\'Af-T A 

2 The Tribunal joins to the men ts Canada's obJections to jurisd1ct1on based on 

Articles 1110(1) and I IOl(b) (as r·eferred to 111 Paragraphs 70-73, supra), and on 

Articles 11 i 2( l) and Chapter 3 of NAFTA (as referred to in Paragraphs 62-6'1, 

.\llf!!"l1) 

3 The costs of the Government of Canada and of the Tribunal attributable to the 

junsd1ctional proceedings rnsofar as they have related to issues raised under 

NAFTA Articles 1119, 1120 and 1121 shall be borne by the Claimant, and will be 

set forth 1n the Final A\vard 
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Signed by the\ lcrnbc1·s uf' tl:c Tribunal 

Charles N 11rowcr 

... 

Marc Lalonde 

Karl-Heinz Bockstiegel 

Date of last signature: 
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