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A.
Background of the Dispute

(1) The Parties

1. The Claimant CME Czech Republic B.V. is a corporation organized under
the laws of the Netherlands. The Respondent, the Czech Republic, is a
sovereign governmental entity, represented in these proceedings by its
Ministry of Finance.

(2) The UNCITRAL Arbitration Proceedings

2. CME Czech Republic B.V. (CME) initiated these arbitration proceedings
on February 22, 2000 by notice of arbitration against the Czech Republic
pursuant to Art. 3 of the Arbitration Rules of the United Nations Commis-
sion on International Trade Law (UNCITRAL).

(3) The Netherlands / Czech Republic Bilateral Investment Treaty

3. CME brought this arbitration as a result of alleged actions and inactions
and omissions by the Czech Republic claimed to be in breach of the
Agreement on Encouragement and Reciprocal Protection of Investments
between the Kingdom of the Netherlands and the Czech and Slovak Fed-
eral Republic, executed on April 29, 1991 (hereinafter: “the Treaty”). The
Treaty entered into force in the Czech and Slovak Federal Republic on
October 1, 1992 and, after the Czech and Slovak Federal Republic
ceased to exist on December 31, 1992, the Czech Republic succeeded to
the rights and obligations of the Czech and Slovak Federal Republic under
the Treaty.

(4) CME’s “investments” under the Treaty

4. CME holds a 99 % equity interest in Ceska Nezavisla Televizni Spoleg-
nost, spol. s r.o. ("CNTS"), a Czech television services company. CME
maintains that, among other things, CME’s ownership interest in CNTS
and its indirect ownership of CNTS' assets qualify as “investments” pursu-
ant to Art. 1 (a) of the Treaty. CME and these investments, therefore, are
thereby entitled to the protection and benefits of the Treaty.
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(5) CME’s shareholding

5. CME acquired its 99 % ownership interest in CNTS in steps. It acquired
5.8 % shares in 1997 by purchasing the Czech holding company NOVA
Consulting, which owned these shares, and by purchasing, in May 1997,
93.2 % from CME’s affiliated company, CME Media Enterprises B.V.,
which, in turn, in 1996 had acquired 22 % of the shares in CNTS from the
Ceska Sporitelna a.s. (Czech Savings Bank) and 5.2 % from CET 21
Spol. s r.o. (CET 21).

6. Earlier, in 1994, CME Media Enterprises B.V. had acquired a 66 % share-
holding in CNTS from the Central European Development Corporation
GmbH (“CEDC”), a German company under the same ultimate control as
CME and CME Media Enterprises B.V. of an American corporation in turn
controlled by Mr. Ronald S. Lauder, an American businessman with domi-
cile in the United States of America.

7. CEDC (with a share of 66 %), CET 21 (with a share of 21 %) and the
Czech Savings Bank (with a share of 22 %) were co-founders of CNTS,
formed as a joint venture company in 1993 with the object of providing
broadcasting services to CET 21.

(6) The Broadcasting Licence

8. CME’s investments (its ownership interest in CNTS and its indirect owner-
ship of CNTS’ assets) are related to a Licence for television broadcasting
granted by the Czech Media Council, empowered to issue licences by the
Czech Republic’s Act on the Operation of Radio and Television Broad-
casting, adopted on October 30, 1991, Act No. 468/1991 Coll. (hereinaf-
ter, the “Media Law”). This Licence was granted to CET 21, acting in con-
junction inter alia with CEDC, for the purpose of the acquisition and use of
the Licence for broadcasting throughout the Czech Republic. CME’s and
its predecessors’ investments in this joint venture, inter alia between
CEDC and CET 21, are the object of the dispute between the parties.

9. In late 1992 and early 1993, CEDC, on the invitation of CET 21, which
was owned by five Czech nationals and advised by Dr. Vladimir Zelezny,
a Czech national, participated in negotiations with the Czech Media Coun-
cil (hereinafter: “the Council”) with the goal of the issuance of the Broad-
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casting Licence to CET 21 with a participation therein, either directly or in-
directly, by CEDC.

10. The Council issued the Licence to CET 21 on February 9, 1993 to operate
the first nation-wide private television station in the Czech Republic. The
decision granting the Licence acknowledged CEDC's “substantial in-
volvement of foreign capital necessary to begin television station activi-
ties” and the conditions attached to the Licence acknowledged CEDC'’s
partnership with the holder of the Licence, CET 21.

(7) The Formation of CNTS

11. Instead of CEDC taking a direct share in CET 21 (as initially contem-
plated), and instead of a license being issued jointly to CET 21 and CEDC
(also so contemplated), the partners of CET 21 and Dr. Zelezny agreed
with CEDC and the Media Council to establish CEDC's participation in the
form of a joint venture, CNTS. The Media Council was of the view that
such an arrangement would be more acceptable to Czech Parliamentary
and public opinion than one that accorded foreign capital a direct owner-
ship or licensee interest.

(8) The CNTS Memorandum of Association

12. The Memorandum of Association was made part of the Licence Condi-
tions, defining the co-operation between CET 21 as the licence holder and
CNTS as the operator of the broadcasting station. CET 21 contributed to
CNTS the right to use the Licence “unconditionally, unequivocally and on
an exclusive basis” and obtained its 12 % ownership interest in CNTS in
return for this contribution in kind. Dr. Zelezny served as the general di-
rector and chief executive of CNTS and as a general director of CET 21.
CNTS’ Memorandum of Association (“MOA”) was approved by the Council
on April 20, 1993 and, in February 1994, CNTS and CET 21 began broad-
casting under the Licence through their newly-created medium, the broad-
casting station TV NOVA.

(9) CNTS' Broadcasting Services

13. CNTS provided all broadcasting services, including the acquisition and
production of programs and the sale of advertising time to CET 21, which
acted only as the licence holder. In that capacity, CET 21 maintained liai-
son with the Media Council. It was CET 21 that appeared before the Me-
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dia Council, not CME, though Dr. Zelezny’s dual directorships of CET 21
and CNTS did not lend themselves to clear lines of authority.

(10) TV NOVA'’s success

14. TV NOVA became the Czech Republic’'s most popular and successful
television station with an audience share of more than 50 % with
US $109 million revenues and US $ 30 million net income in 1998. CME
claims to have invested totally an amount of US $ 140 million, including
the afore-mentioned share purchase transactions for the acquisition of the
99 % shareholding in CNTS, by 1997. The audience share, the revenues
and amount of the investment are disputed by the Respondent.

(11) The Change of Media Law

15.  As of January 1, 1996, the Media Law was changed. According to the new
Media Law, licence holders were entitled to request the waiver of licence
conditions (and Media Council regulations imposed in pursuance of those
conditions) related to non-programming. Most of the licence holders ap-
plied for this waiver, including CET 21, with the consequence that the Me-
dia Council lost its strongest tool to monitor and direct the licence holders.

(12) The Amendment of the Memorandum of Association

16. As a consequence of certain inter-actions between the Media Council and
CET 21, including CNTS, the shareholders of CNTS in 1996 agreed to
change CNTS' Memorandum of Association and replaced CET 21 ‘s con-
tribution "Use of the Licence” by ,,Use of the Know-how of the Licence".
The circumstances, reasons and events related to, and the commercial
and legal effects deriving from? this change are in dispute between the
parties. In conjunction with the change of the contribution of the use of the
Licence, CET 21 and CNTS entered into a Service Agreement. That
Agreement thereafter was the basis for the broadcasting services pro-
vided by CNTS to CET 21 for operating TV NOVA.

(13) The 1999 Events

17. In 1999, after communications between the Media Council and Dr. Zel-
ezny, the character and the legal impact of these communications being in
dispute between the parties, CET 21 terminated the Service Agreement
on August 5, 1999 for what it maintains was good cause.
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The reason given for this termination was the non-delivery of the day-log
by CNTS to CET 21 on August 4, 1999 for the following day. CET 21
thereafter replaced CNTS as service provider and operator of broadcast-
ing services by other service providers, with the consequence that CNTS’
broadcasting services became idle and, according to CME, CNTS’ busi-
ness was totally destroyed.

(14) The Prague Civil Court proceedings

CNTS sued CET 21 for having terminated the Service Agreement without
cause. The Prague District Court on May 4, 2000 judged that the termina-
tion was void, the Court of Appeal, however, confirmed the validity of the
termination, and the Czech Supreme Court decision was still pending
when these arbitration proceedings were closed.

(15) CME’s Allegations

CME claims that CNTS, the most successful Czech private broadcasting
station operator with annual net income of roughly US $ 30 million, has
been commercially destroyed by the actions and omissions attributed to
the Media Council, an organ of the Czech Republic.

CME claims, inter alia, that an already signed Merger and Acquisition
Agreement between CME’s interim parent company and the Scandinavian
broadcaster and investor SBS was vitiated by these actions and omis-
sions of the Media Council. CME accordingly suffered damage in the
amount of US $ 500 million, which was the value allocated by that Agree-
ment and by the joint venture partners to CNTS in 1999 before the disrup-
tion of the legal and commercial status of CNTS as a consequence of the
Media Council’'s actions and omissions.

The Czech Republic strongly disputes this contention and the purported
underlying facts, maintaining that, inter alia, the loss of investment (if any)

is the consequence of commercial failures and misjudgments of CME and,

in any event, that CME’s claim is part of a commercial dispute between
CNTS and Dr. Zelezny, for which the protection of the Treaty is not avail-

able.
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(16) Investment Dispute and Breach of Treaty

CME contends that the dispute between the parties is a dispute “between
one Contracting Party and an investor of the other Contracting Party con-

cerning an investment of the latter” as defined by Art. 8 (1) of the Treaty.

As such, it is the position of CME that the dispute is subject to Arbitration
pursuant to Art. 8 (2) through 8 (7) of the Treaty.

CME alleges that the Czech Republic has breached each of the following
provisions of the Treaty:

@ “Each Contracting Party shall ensure fair and equitable
treatment to the investments of investors of the other Con-
tracting Party and shall not impair, by unreasonable or dis-
criminatory measures, the operation, management, mainte-
nance, use, enjoyment or disposal thereof by those inves-
tors” (Art. 3 (1));

(b) “... each Contracting Party shall accord to [the investments
of investors of the other Contracting Party] full security and
protection which in any case shall not be less than that ac-
corded either to investments of its own investors or to in-
vestments of investors of any third State, whichever is more
favourable to the investor concerned” (Art. 3 (2)); and

(c) “Neither Contracting Party shall take any measures depriv-
ing, directly or indirectly, investors of the other Contracting
Party of their investments unless the following conditions
are complied with:

a) the measures are taken in the public interest
and under due process of law;

b the measures are not discriminatory;

c) the measures are accompanied by provision
for the payment of just compensation” (Art. 5).

B.
Relief Sought

In its Notice of Arbitration, CME “requested the Tribunal to provide a relief
necessary to restore CNTS’ exclusive rights to provide broadcasting serv-
ices for TV NOVA and thereby restore to CME the economic benefit avail-
able under the arrangement initially approved by the Council” (restitutio in
integrum). During the proceedings, CME changed the Relief Sought and
requested the Tribunal to give the following Relief to the Claimant. Both
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parties instructed the Tribunal that, if damages are to be awarded, the Tri-
bunal shall not decide on the quantum at this stage of the proceedings.

(1) Relief Sought by CME Czech Republic B.V.
26. Claimant seeks an award:

L. Deciding Respondent has violated the following provisions of the
Treaty:

a) The obligation of fair and equitable treatment (Art. 3 (1));

b)  The obligation not to impair the operation, management, main-
tenance, use, enjoyment or disposal of investments by unrea-
sonable or discriminatory measures (Article 3 (1));

c)  The obligation of full security and protection (Art. 3 (2)); and

d) The obligation to treat investments at least in conformity with
the rules of international law (Art. 3 (5)); and

e) The obligation not to deprive Claimant of its investment by di-
rect or indirect measures (Art. 5); and

2. Declaring that Respondent is obliged to remedy the injury that
Claimant suffered as a result of Respondent’s violations of the
Treaty by payment of the fair market value of Claimant’'s investment
in an amount to be determined at a second phase of this arbitration;

3. Declaring the Respondent is liable for the costs that Claimant has in-

curred in these proceedings to date, including the costs of legal rep-
resentation and assistance.

27. Claimant confirms that it has withdrawn its request for the remedy of res-
titutio in in tegrum.

28. The Respondent sought the following Relief:
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Relief Sought by the Czech Republic
The Czech Republic seeks an award that:

(1) CME’s claim be dismissed as an abuse of process.

(2) And/or CME’s claim be dismissed on grounds that the Czech Repub-
lic did not violate the following provisions of the Treaty as alleged (or
at all):

(a) The obligation of fair and equitable treatment of investments
(Art. 3 (2)).

(b) The obligation not to impair investments by unreasonable or
discriminatory measures (Art. 3 (1)).

(c) The obligation to accord full security and protection to invest-
ments (Art. 3 (2)).

(d) The obligation to treat investments in accordance with the
standard of international law (Art. 3 (5)).

(e) The obligation to not deprive investors directly or indirectly of
their investments (Art. 5).

(3) And/or CME’s claim be dismissed and/or CME is not entitled to dam-
ages, on grounds that alleged injury to CME’s investment was not
the direct and foreseeable result of any violation of the Treaty.

(4) And CME pay the costs of the proceedings and reimburse the rea-
sonable legal and other costs of the Czech Republic.

C.
Procedure

(1) Initiation and Conduct of Proceedings

After having initiated the arbitration proceedings, the Claimant appointed
Judge Stephen M. Schwebel, Washington, and the Respondent
JUDr. Jaroslav Handl, Prague, as party-appointed arbitrators. Both arbi-
trators appointed Dr. Wolfgang Kuhn, Dusseldorf, as Chairman of the Ar-
bitral Tribunal on July 19, 2000, which appointment was accepted by the
Chairman on July 21, 2000.

On August 4, 2000 the Tribunal issued a Procedural Order No. 1 setting
dates for the parties for the Statement of Claim and the Statement of De-
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fence, in accordance with Art. 23 of the UNCITRAL Arbitration Rules. The
Tribunal requested the parties to annex to their statements the documents
that the parties deemed relevant.

32. In accordance with Art. 17 of the UNCITRAL Rules, the Tribunal deter-
mined the language to be used in the proceedings to be English and in-
structed the parties that any documents annexed to the Statement of
Claim or Statement of Defence and any supplementary documents or ex-
hibits submitted in the course of the proceedings, delivered in their original
language, shall be accompanied by a translation into English.

33. In accordance with Art. 16 of the UNCITRAL Rules, the place of arbitration
was determined to be Stockholm. The Tribunal convened a meeting with
counsel of the parties on November 17, 2000 in Stockholm in order to dis-
cuss further conduct of the proceedings and the parties were invited to
give a short presentation of their case. The Tribunal also made a proposal
with respect to the Arbitrators’ fees.

34. The Claimant by letter dated August 10, 2000 accepted the Tribunal's
proposal in respect to costs and fees, whereas no answer was received
from the Respondent within the specified time. The Tribunal therefore in-
formed the parties by letter dated September 5, 2000 that the Tribunal will
proceed on the basis that the parties accept the Tribunal’s proposal in Or-
der No. 1 dated August 4, 2000. By letter dated September 25, 2000 the
Respondent requested that the whole amount of the costs for the arbitra-
tion should be borne by the Claimant and therefore declined to pay the
advance payment, which was requested by the Tribunal by Order No. 2.

35. On September 22, 2000 the Claimant submitted its Statement of Claim
including exhibits, declarations and authorities. The Claimant made the re-
quired deposits for costs. By Order No. 3 the Tribunal requested the
Claimant to make the required payment not made by the Respondent,
which the Claimant did.

36. By Court Order No. 4 dated October 24, 2000 the Tribunal changed the
place of the hearing on November 17, 2000, due to accommodation prob-
lems in Stockholm, to Dusseldorf. The change of the place for the hearing
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did not change the seat of the arbitration, which still was denominated to
be Stockholm.

On November 9, 2000 the Respondent submitted its Statement of De-
fence including witness statements, exhibits and authorities. In its State-
ment of Defence the Respondent raised, inter alia, the defence of jurisdic-
tion stating that the Tribunal lacks jurisdiction, or, in the alternative, CME’s
claim is inadmissible.

On November 14, 2000 the Claimant submitted a Request for Production
of Documents describing the requested documents broadly as Media
Council’s records related to the grant of the Licence to CET 21, the opera-
tion of TV NOVA, the administrative proceedings initiated by the Media
Council against CNTS in 1996 and the correspondence between the Me-
dia Council and CET 21, Dr. Zelezny, CME or CNTS, including internal
minutes for 1998, 1999 and 2000.

On November 16, 2000 the Respondent requested the Tribunal to refuse
the Claimant’s Request for Production of Documents as being too broad
and unsubstantiated and, therefore, not in compliance with the Interna-
tional Bar Association Rules on Taking Evidence in International Commer-
cial Arbitration adopted on June 1, 1999 (“IBA Rules”).

(2) The Procedural Hearing

For the hearing of November 17, 2000, the parties jointly submitted an
agenda. Under the first topic, CME suggested the co-ordination of these
arbitration proceedings with the so-called Lauder vs. the Czech Republic
arbitration proceedings. In the Lauder vs. the Czech Republic proceed-
ings, the ultimate majority shareholder of CME advanced similar claims in
a pending UNCITRAL Arbitration brought against the Czech Republic un-
der a bilateral investment treaty between the United States of America
and the Czech Republic. The Tribunal did not take a decision on co-ordi-
nation because the parties did not agree to co-ordination.

The Claimant’s proposal to have the two proceedings inter-linked in their
timing was not pursued because the parties were in disagreement.
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In respect to jurisdiction, the Respondent requested that the Tribunal
should hold summary threshold proceedings whereas the Claimant’s posi-
tion was that the jurisdictional issues should be considered in conjunction
with the hearing of the merits after the Claimant’'s Reply Memorial, the Re-
spondent’s Sur-Reply and the issues (in substance) had been fully pre-
sented.

In respect to this and other procedural issues the Tribunal, on Novem-
ber 17,2000, issued Order No. 5.

The Tribunal decided that at this point of time no hearing on jurisdiction or
the admissibility of the claim was to be held.

In respect to Procedures for Taking Evidence, the parties proposed to ap-
ply the IBA Rules except as follows:

“()  In interpreting Article 4 (7 and 8), the Arbitral Tribunal can de-
cide, taking into consideration all circumstances, whether to ac-
cept or disregard a witness statement if the withess does not
appear. The Arbitral Tribunal additionally can decide whether it
wants to hear testimony from all withesses who have previously
submitted a witness statement, or only testimony from certain
witnesses.

(i)  The Claimant did not agree to the adoption of Article 3 (2-7)
(relating to requests to produce documents) or Article 3 (12)
(relating to confidentiality of documents produced by a party).
The Respondent, however, invited the Tribunal to adopt these
articles.

(i) The parties jointly agreed that witness statements and testi-
mony provided in the arbitration between Mr. Lauder and the
Czech Republic may be referred to in this arbitration.”

In accordance with Art. 15.1 of the UNCITRAL Arbitration Rules, the Tribu-
nal decided to conduct the arbitration in the manner it considers appropri-
ate. For this purpose, the Tribunal decided, to the extent appropriate, to
apply the IBA Rules.

In respect to the production of documents the Tribunal decided that the
Claimant's Request for the Production of Documents dated Novem-
ber 14,2000 was not in accordance with the IBA Rules. The Tribunal, by
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Order No. 5, instructed the Claimant and the Respondent to submit de-
tailed requests for the production of documents, such documents to be
produced in their original language and to be accompanied by an English
translation.

In respect to the Determination of the Amount of Any Damage Award, the
parties jointly informed the Tribunal that they were in agreement that the

hearing on the merits should be devoted to resolving issues of liability and

the appropriate form of remedy. If the determination of a quantum of
monetary damages was necessary - for example, because the Arbitral Tri-
bunal were to order a remedy referred to in § 111 or § 112 of Claimant’s

Statement of Claim - that quantum should be established in further pro-
ceedings, so that the briefs and witness statements will not at this stage
deal with the amount of monetary damages.

In respect to Confidentiality, the parties informed the Arbitral Tribunal that
they were in agreement that these proceedings should not be open to the
public; however, the parties indicated that they were in disagreement as to
whether they are required to keep the submissions in the proceedings
confidential. The Arbitral Tribunal did not comment on this subject.

Further, in accordance with the joint proposals of the parties, the Tribunal
set dates for further submissions by the parties, for the Claimant for its
“Reply” and for the Defendant for its “Sur-Reply”, final witness statements
to be filed and served by a set date thereafter. Further, the Tribunal set a
date for a hearing from April 23, 2001 to May 2, 2001 and reconfirmed the
legal seat of the arbitration as Stockholm.

The parties complied with the dates set. The Chairman submitted its Reply
Memorial on December 22, 2000 and the Respondent its Sur-Reply on
February 14,2001.

(3) The Parties’ Request for Production of Documents

The Claimant submitted its Request for Production of Documents on De-
cember 1, 2000 invoking the Tribunal's procedural Order No. 5 and
Art. 3 (3) of the IBA Rules. The Claimant requested the production of
documents related to specific Media Council files related to the Licence,
comprising 18 specifically described documents. The Claimant further re-
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guested the production of six further categories of documents related inter
alia to CET 21. These categories of documents were all defined either by
dates or by specific file numbers of the Media Council. Further, the Claim-
ant asked for the production of eleven specific documents identified by
date and a further description. The Claimant gave reasons in respect to
relevance and materiality and also in respect to the possession of the
documents.

53. By Order No. 6 dated December 22, 2000, the Tribunal by majority-deci-
sion instructed the Respondent to produce the documents requested by
the Claimant, however deleting certain documents from the list which were
already in the possession of the Claimant, and further deleting a state-
ment of the chief of the legal department of the Media Council dated July
22, 1996, which statement might have a status of privilege or confidenti-

ality.

54.  On February 14, 2001 the Tribunal issued Order No. 7 on costs and pro-
ceedings. The Tribunal set the date for the hearing beginning on
April 23, 2001 in Stockholm and set out a time schedule for the hearings.

(4) The Parties’ Request for Interim Remedies or Similar Orders

55. By submission dated January 30, 2001, the Respondent notified to the Tri-
bunal “that the Respondent has been provided with copies of documents
which indicate that Mr. Lauder/CME has been spying on the Media Coun-
cil, immediately prior to this arbitration being commenced, if not earlier.”
The Respondent requested the Tribunal to issue an Order that
Mr. Lauder/lCME disclose immediately all copies of communications re-
lated to the Media Council, which have been provided by a source within
the Media Council, copies of all communications from a certain investiga-
tion agency, copies of CME’s instructions to this agency and further to or-
der that Mr. Lauder/CME identify the name of the person(s) who has/have
provided any communications referred to herein-above to the investigation
agency. By a submission dated February 6, 2001, the Respondent ex-
tended the request for an Order and further requested the Tribunal to or-
der that CME shall identify any other person(s) in Czech Government De-
partments who has/have provided, directly or indirectly, any communica-
tions of a similar nature to the investigation agency and/or CME.
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Further, the Respondent requested permission from the Tribunal to apply
for an order securing the attendance before the Tribunal of a certain em-
ployee of the investigation agency in order to give oral testimony and to
produce documents (pursuant to Section 43 of the English Arbitration Act
1996).

By submission dated February 11, 2001, the Respondent extended its
previous submissions and requested permission to subpoena the already
mentioned employee of the investigation agency under Section 43 of the
English Arbitration Act, should the Tribunal decide to hold a hearing in
England and repeated the request under Section 26 of the Swedish Arbi-
tration Act and Section 1050 of the German Arbitration Act.

By submission dated February 12, 2001, the Respondent requested the
Tribunal to issue an Order that the Claimant produce the following docu-
ments:

(1) All pleadings, submissions and evidence submitted by CNTS in the
Czech Court proceedings between CNTS and CET 21, including
both, the Prague Regional Court and Prague Czech Supreme Court
(i.e. Appeal Court) proceedings.

(2) All pleadings, submissions and evidence submitted by CME Media
Enterprises B.V. in the ICC Arbitration proceedings between CME
and Dr. Zelezny. The Respondent stated that the requested docu-
ments are relevant to the present Arbitration proceedings.

By submission dated February 27, 2001, the Respondent notified to the
Tribunal that, after having received from the Czech Civil Court copies of
the Court file in the proceedings between CNTS and CET 21, the request
for the production of the respective documents was withdrawn, whereas
the Respondent maintained its request for all pleadings, submissions and
evidence “submitted by CME Media Enterprises B.V.” in the proceedings
against Dr. Zelezny.

On the same day, the Respondent reconfirmed that it maintains its posi-
tion that it should not have to pay for parallel arbitrations brought, in effect,
by the same Claimant.
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By submission dated February 2, 2001 and submissions thereafter, the
Claimant rejected the Respondent’s request for an Order and accused the
Respondent of unlawful use of stolen confidential documents, which al-
legedly had been taken from CME’s offices in London in breach of English
law. The Claimant requested the Tribunal to issue an Order that the Re-
spondent be directed to cease its review of stolen CME documents and
confidential CME arbitration records that have been improperly provided
to it by Dr. Zelezny or its representatives.

Further, the Claimant demanded that Respondent’s request for the Orders
related to further information be denied and that Respondent’s request for
permission to subpoena an employee of the investigation agency be re-
jected.

By submission dated February 26, 2001, the Claimant further made the
argument that the Respondent’s request for disclosure of documents was
untimely, as the subject was already substantially discussed between the
parties six months prior to the first hearing of these proceedings. The
Claimant further took the position that the pleadings and documents of the
CME v. Zelezny ICC proceedings are irrelevant for this Arbitration.

The Tribunal’s Decision on Interim Remedies and Similar Orders
On March 3, 2001 the Arbitral Tribunal decided not to take a decision on
Interim Remedies or similar Orders at the present time. The Tribunal is-
sued the following Order No. 8 on Interim Remedies or similar Orders:

1. The Tribunal rejects the Respondent’s request that the Tribunal order
the Claimant

I. to disclose

(a) Copies of all communications relating to the Media Council which
have been provided by a source within the Media Council, includ-
ing any reports of the Council’'s meetings;

(b) copies of all communications from Kroll to CME, relating to (a)
above; and

(c) a copy of CME’s instructions to Kroll.

Il. to identify the name of the person(s) who has/have provided any
communications referred to in (a) above to Kroll and the “interme-
diary” between Kroll and the informant;
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[, to identify any other person(s) in Czech government departments
who has/have provided, direct/y or indirectly, any communications
of a similar nature to Kroll and/or CME.

The request by the Respondent for the arbitrators’ consent under
Section 26 of the Swedish Arbifration Act of 1999 and/or other na-
tional laws to have Mr. Morgan-Jones testify before the respective
countries’ civil courts is rejected.

The Claimant’s request dated February 8, 2001 that the Respon-
dent to be directed “to cease its review of stolen CME documents
and confidential CME arbitration records that have been improp-
erly provided to it by Dr. Zelezny or its representative” is rejected.

The Tribunal is of the opinion that any flow of information between
the Media Council and the Claimant and/or its intermediaries and
its usage as alleged by the Respondent, and any flow of informa-
tion from the Claimant to the Respondent and its usage as alleged
by the Claimant are not subject of these proceedings and the re-
spective Claimant’s and Respondent’s requests should be ad-
dressed to the appropriate authorities / courts of the countries in-
volved.

2. Inrespect to the Respondent’s request regarding the disclosure by the
Claimant of all pleadings, submissions and evidence submitted by
CME Media Enterprises B.V. in the ICC Arbitration Proceedings be-
tween CME Media Enterprises B.V. and Dr. Zelezny, the Tribunal is
not in a position to order the requested discovery, as the Parties of the
ICC Arbitration Proceedings are different from the Parties to these
proceedings. The Tribunal understands, however, that the ICC Award
of the afore-mentioned proceedings was published on the internet on
the CME pages. The Arbitral Tribunal, therefore, instructs the Claim-
ant to submit as soon as possible to the Arbitral Tribunal and to the
Respondent the ICC Award to the extent available to the public on the
internet. The Tribunal assumes that the Respondent’s demand for dis-
closure of the ICC proceeding will be sufficiently met by the disclosure
of the ICC Award.

(6) Further Conduct of Proceedings
65. The Claimant in accordance with Order No. 8 submitted to the Tribunal
the ICC Award CME Media Enterprises B.V. vs. Dr. Zelezny

66. By submission dated March 14, 2001 and upon receipt of Order No. 8
dated March 6, 2001 the Respondent maintained its position in respect to
the Court Order requested and declared:
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“The Czech Republic continues to participate in this Arbitration under
protest and reserves all its rights, in particular its rights under Swed-
ish Arbitration Act, Art. V (2) (b) of the New York Convention 1958
and principles of public policy generally.”

On March 19, 2001 the Respondent declared that without prejudice to its
position that it should not have to pay for two parallel arbitrations brought
in effect, by the same Claimant; and without prejudice to its protest com-
municated in its fax of March 14, 2001 the Czech Republic is willing to pay
the requested down payment for costs of the Stockholm hearing.

Thereinafter the Respondent complied with further Tribunal's request for
down payments of costs equally with the Claimant.

On April 16, 2001 the Claimant as requested by the Chairman submitted a
chronological list of the executives of CNTS, CEDC/CME and CET 21 and
a diagram showing the sequence of shareholdings in CNTS, including the
dates of the share transfer and enclosed a similar diagram showing the
sequence of shareholdings in CET 21.

(7) The Submission of Witness Statements
In conjunction with their submissions, the parties have submitted to the

Tribunal the following witness statements:

(8) Declarations in Support of the Statement of Claim

-

Declaration of Richard Bacek dated 22 September 2000 (without at-

tachments)

Declaration of Laura DeBruce dated 22 September 2000

Declaration of Michel Delloye dated 20 September 2000

Declaration of Fred T. Klinkhammer dated 20 September 2000

Declaration of Martin Radvan dated 22 September 2000

Declaration of Jan Vavra dated 20 September 2000

Statement of Ing. Jifi Broz dated 5 December 2000

Supplemental Declaration of Laura DeBruce dated 15 Decem-

ber 2000

Declaration of Leonard M. Fertig dated 7 December 2000

10.  Supplementary Declaration of Fred T. Klinkhammer dated 13 Decem-
ber 2000

11. Declaration of PhDr Marina Landové dated 15 December 2000

12. Supplemental Declaration of Martin Radvan dated 15 Decem-
ber 2000

13. Declaration of Nicholas G. Trollope dated 21 December 2000

14. Supplemental Declaration of Jan Vavra dated 15 December 2000

15.  Declaration of Ing. Miroslav Pycha dated 21 December 2000

[{e]
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16. Second Supplemental Declaration of Laura DeBruce dated 27 Febru-
ary 2001

(9) Statements in Support of the Statement of Defence

Statement of Doc. Ing. Pavel Mertlik CSc dated 7 November 2000
Statement of Josef Josefik dated November 6 November 2000
Statement of RNDR. Josef Musil, PhDr. dated 6 November 2000
Statement of PhDr. Helena Halvikovd dated 6 November 2000
Second Statement of Josef Josefik dated 28 February 2001
Statement of Mgr. Milan Jakobec dated 28 February 2001

o U WN

(10) Documents and Authorities

The parties attached to their submissions copies of some 300 documents
comprising several thousand pages. They further attached binders com-
prising several thousand pages of authorities in support of their respective
memorials.

(11) The Stockholm Hearing

From Monday, April 23, 2001 to Wednesday, May 2, 2001 the hearing
took place in Stockholm. At the beginning of the hearing, the parties’ rep-
resentatives submitted to the Tribunal the verbatim record of the examina-
tion of witnesses taken in London at the Lauder vs. Czech Republic UN-
CITRAL proceeding under US / Czech Republic BIT. At the Stockholm
hearing the patties presented their case and the following witnesses were
examined:

Claimant’s witnesses: Laura DeBruce
Michel Delloye
Fred T. Klinkhammer
Martin Radvan
Jan Vavra
Leonard M. Fertig
Marina Landova

Respondent’s witnesses:  Josef Josefik
Josef Musil
Helena Havlikova

At the end of the hearing, the parties’ representatives summarized orally

their respective positions. The Tribunal in agreement with the parties de-
clared the hearing closed (Art. 29 UNCITRAL Rules). The Claimant sub-
mitted to the Tribunal Claimant’s post-hearing brief on May 25, 2001. The
Respondent submitted its written Closing Submissions on the same day.
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D.
Position of the Claimant

74. CME's claims arise out of the Czech Republic’s treatment of its invest-
ments in the first private nation-wide commercial television station in the
Czech Republic. CME maintains that the Czech Republic breached its ob-
ligations under the Treaty by actions and inactions of the Media Council
which destroyed the Claimant’s investment in the Czech Republic.

§ The Claimant’s Investment in the Czech Republic

75. In 1992, the Czech National Council decided to issue a Licence for the
first nation-wide commercial television station. The Licence was to be
awarded through a tender process administered by the Czech Media
Council which the Czech National Council had created in 1992 as a sepa-
rate State agency, subject exclusively to the sovereignty of the Czech Re-
public, to be responsible for regulating the broadcasting industry and en-
suring compliance with laws relating to radio and television broadcasting.

76. The Media Law required the Media Council to take into consideration the
extent of Czech ownership and management when considering a Licence
application from a company with foreign equity participation, but no provi-
sion in the Media Law expressly barred (or now bars) foreign parties from
holding television licences.

77. CEDC, the Claimant's predecessor, pursued an application for the Li-
cence.

78. Initially, CEDC and CET 21 pursued a joint application for a Licence, con-
templating that they would act together to administer the Licence. On
January 5, 1993, CEDC and the Czech investors in CET 21 executed an
agreement providing that upon the award of a Licence to CET 21, CEDC
would “provide financing needed . . . to establish[ ] a commercial television
station in Prague through an equity investment in CET 21,” in return for a
49 % ownership share in CET 21, with the Czech investors in CET 21
holding 14 % and the remaining equity reserved for further investors.
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79. CET 21's Project Proposal, submitted to the Media Council as a center-
piece of the application, presented CEDC as a desirable “direct participant
in CET 21's application for the Licence” on the basis that CEDC was “a
quality foreign partner,” which had “investment experience” in Central
Europe, knew how to “advantageously combine[] a commercial . . . TV
station with a programme of a higher standard, and with the participation
of cultural foundations,” offered “sensitive respect for local traditions and a
well-qualified understanding of the needs of the Central European region,”
was financially supported by “prominent entrepreneurial personalities and
groups (e.g. the Lauder group),” and offered valuable links to sources of
programming. The minutes of a January 25, 1993 public hearing on the
Licence application reflect the centrality of CEDC'’s role and the need for
long-term foreign investments.

80. The Media Council publicly announced on January 31, 1993, that after
public hearings and full deliberation concerning the twenty-six candidates
who had submitted applications for a Licence, it had determined to issue
the Licence to CET 21, with CEDC as “a direct participant of the Licence
application.” In its letter to CET 21 announcing its decision, the Media
Council similarly noted that CEDC was “a direct party to the application,”
listing the proposal's “adequate financing with capital about whose origin
and reliability there can be no doubt” as one of the main factors in its deci-
sion. Likewise, in a public statement on February 1, the Media Council’s
chairman, Mr. Daniel Korte, repeated this language and stressed that the
choice of the successful Licence applicant had taken into account that
“the project has proved sufficiently financially backed by the capital whose
origin and reliability cannot be doubted.”

8l. In the face of intense political pressure, though, the Media Council de-
cided that it would not permit foreign ownership of the Licence. This re-
quirement created a significant practical difficulty because foreign capital
was plainly needed to fund the development of the station. As CET 21 had
explained in the Project Proposal it submitted to the Media Council, *“[i]t
would be a. . . pretense to say that the financial funds in terms of millions
and billions [of Czech crowns] which must be invested in relatively short
time [to establish the station] are available in the Czech Republic, and that
CET 21 (as any other starting TV station) will do without foreign partners.”
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In close consultation with the Media Council, CEDC and the Czech in-
vestors in CET 21 sought to resolve this difficulty through the creation of
CNTS - an entity that would be jointly owned by CEDC (which would con-
tribute the majority of the cash needed to fund the establishment of the
station), CET 21 (as the party that would contribute the use of the L
cence), and a Czech bank (as a third investor). Each contributor was to
obtain an equity interest in CNTS corresponding to the economic value of
its contribution, and CNTS was to establish and manage the television
station. The Media Council participated actively in negotiating this solution
that maintained domestic ownership of the Licence while providing for the
obtaining of needed foreign capital from a desirable source.

The Media Council openly acknowledged, prior to this dispute, that it had
played a central role in directing the formation of CNTS, and that its moti-
vation for doing so had arisen from its determination that the Licence not
fall directly into the hands of a non-Czech investor. In a January 31, 1998
report to the Czech Parliament, for example, the Media Council explained
its 1993 insistence on the CNTS structure, and the reasons for that insis-
tence, as follows:

The reason why this model came into existence [was]
the Council’s fears of a majority share of foreign capital
in the licence-holder's Company.

When granting the Licence to the Company CET 21, for
fear that a majority share of foreign capital in the li-

cence-holder's Company might impact the independ-
ence of full-format broadcasts, the Council assumed a
configuration that separates the investor from the I
cence-holder himself. That is how an agreement came
into existence (upon a series of remarks from the Coun-
cil) by which the Company CNTS was established the
majority owner of which is CEDC/CME.

The Media Council thus approved the arrangements between CNTS and
CET 21. It realized that direct foreign investment in television would be
unacceptable. It, therefore, blessed a structure that gave the foreign in-
vestment the economic benefits of Licence ownership through carefully
considered and negotiated contractual arrangements, in the formulation of
which, leading to the approval it gave, it actively participated.
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CEDC was entitled to rely and did rely on the Media Council’s strong of-
ficial assurances that CNTS's role and economic position would be closely
integrated with that of CET 21 (as the nominal licence-holder) in the for-
mation, management, operation and broadcasting of the new commercial
television station.

Il. The Role of CNTS

On February 3 and 5, 1993, after CET 21 and CEDC had been informed
of the award of the Licence but before the Licence was actually issued,
they entered into a pair of nearly identical agreements describing their re-
lationship and establishing the framework under which CNTS would oper-
ate. Each of these agreements described CEDC as “a direct contractual
participant within the terms and conditions of this Licence.” The February
3 agreement, entitled “Overall Structure of a New Czech Commercial
Television Entity,” further stated:

1. CET 21 and CEDC will jointly create a new

Czech company which will be the only Commer-
cial Company to create and run the TV station.
CET 21 and CEDC agree to allow the Commer-
cial Company to have exclusive use of the Li-
cence as long as CET 21 and CEDC have such a
Licence.

2. CET 21 and CEDC confirm that neither party has
the authority to broadcast commercial television
without the other.

(Emphasis added)

The February 3 agreement further provided that “[a]ll operating personnel
[of the station] will be employees of the Commercial Company.” The
agreement stated that within two months following the execution of the
conditions to the Licence, CET 21 and CEDC would enter into a more
complete agreement respecting the organization of the “Commercial
Company” that ultimately became CNTS. This agreement was submitted
to the Media Council which requested changes. It became part of the offi-
cial file of CET 21’s application. The February 5 agreement, entitled “Basic
Structure of a New Czech Commercial Television Entity,” substantially
identical, contained the changes.
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After receiving the agreements setting out the terms of the CNTS struc-
ture, the Media Council formally issued Broadcasting Licence
No. 001/1993 (the “Licence”) on February 9, 1993. The Licence documen-
tation included the “Licence Certificate,” the “Licence Decision” and the
“Licence Conditions.”

Each of these documents expressly linked CEDC and CNTS to the Li
cence grant. The Licence Certificate required CET 21 to “ensure that the
broadcasting is in accordance with the information stated in the applica-
tion on the basis of which this Licence was issued.” That “information” in-
cluded the terms of the arrangements between CET 21 and CEDC that
had been described to the Media Council and had been specified in the
February 5 agreement submitted to the Media Council before the Licence
was issued. That “information” also included the Project Proposal that de-
scribed CET 21 and CEDC as “partners” in the project.

The Licence Decision observed once again the importance of CET 21’s
“contractual partner, the Company CEDC” to the Licence application pro-
cess. In listing critical features of the winning applicant, the Media Council
explained that the applicant had “demonstrated adequate financing with
capital about whose origin and reliability there can be no doubt”, and ac-
knowledged with approval “the substantial involvement of foreign capital
necessary to begin television station activities”.

The Licence Conditions which were labelled “Appendix to Licence” and
were made a part of the Licence through the Licence Certificate’s re-
quirement that the licensee “observe the conditions stated in the appendix
to this Licence”, provided a more specific presentation of the rules under
which the Licence would operate. Condition 17 expressly required that the
Licence be used in accordance with the arrangements between CET 21
and CEDC that had been described to the Media Council during the appli-
cation process and recorded in the February 3 and 5 agreements. In rele-
vant part, it provided:

The licence-holder agrees:

“17/ that it will submit to the Council for its prior consent
any changes in the legal entity that is the licence-holder,
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capital structure of investors and provisions of the busi-
ness agreement between the licence-holder and inves-
tors. Parties to the business agreement are the licence-
holder, CEDC and Cesk& spoiitelna, in the scope and
under the conditions set by the business agreement
which will be submitted to the Council within 90 days
after the decision to issue the Licence takes legal effect;
the business agreement will observe the provisions of
the “agreement on the business agreement” between
the licence-holder and CEDC [i.e. the February 3/5
agreements that had been submitted to the Council]
which is an appendix to the Licence conditions. ”

“18/ that CEDC, as a party to the business agreement
specified in the Licence conditions, and other investors
specified by the business agreement, will not in any way
interfere in the programming of the television station,
and, in particular, will not interfere with the editorial inde-
pendence of newscasting employees. "

With this language, the Media Council not only endorsed, but also made
explicitly a part of its Licence grant, the basic contractual agreement be-
tween CEDC and CET 21, including the provisions that CET 21 would
contribute the “exclusive use of the Licence” into CNTS, that neither
CET 21 nor CEDC would have “the authority to broadcast commercial
television without the other,” and that all business of the project would be
transacted through CNTS (which would employ all staff). Because the Li-
cence Conditions expressly implicated the rights, obligations and interests
of CEDC, and because CEDC was a “direct participant” in the application
process, Mark Palmer, the president of CEDC, executed the Licence
Conditions for CEDC.

lll. The Memorandum of Association

Over the next several months, CET 21 and CEDC negotiated a Memoran-
dum of Association and Investment Agreement (the “MOA”) to flesh out
the February 3/5 agreements that the Media Council had incorporated into
the Licence in Condition 17. The Media Council participated actively in this
process, providing comments on drafts before the MOA was finalized to
ensure that the MOA reflected the Media Council’'s views about how the
CNTS arrangement was to be structured. For example, on April 9, 1993,
the Media Council wrote CET 21 to request (i) that CET 21 provide a final
draft of the MOA for its approval by April 19, (ii) that “the final draft of the
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contract proposal be in accord with the effective legal status” (making par-
ticular reference to “certain comments in the Appendix” containing the L
cence Conditions), and (iii) that the parties amend certain provisions of the
draft to conform with the requirements of Licence Condition 18. Condi-
tion 18 provided that CEDC will not interfere in the programming of the
television station with the editorial independence of newscasting employ-
ees.

94. CET 21, CEDC and the Czech Savings Bank agreed upon the final terms
of an MOA for CNTS in April 1993 and submitted it to the Media Council
for approval. The MOA provided that CEDC would contribute 75 % of
CNTS's capital and obtain a 66 % ownership interest in return, while the
Czech Savings Bank would contribute 25 % of the capital and obtain a
22 % ownership interest. CET 21 contributed no cash, contributing instead
“the right to use, benefit from, and maintain the Licence . . . on an uncon-
ditional, irrevocable and exclusive basis,” in return for a 12 % ownership
interest. Id. at art. 1.4.1. Dr. Vladimir Zelezny, a shareholder of CET 21,
who would eventually become its 60 % shareholder and one of its Execu-
tives, was appointed to serve as CNTS's General Director.

95. Reflecting the parties’ discussions with the Media Council, the MOA rec-
ognized that CNTS would be the operating company for the new television
station. Article 3.1 recited that CNTS'’s business would include the “devel-
opment and operation of a new, independent, private national television
broadcasting station.” Paragraph D of the Preamble similarly confirmed
that the station would be “managed” by CNTS.

96. On April 21, 1993, the Media Council released a letter confirming that “in
accordance with Article 17 of the Conditions to the Licence,” it had ap-
proved “the submitted version of the Business Agreement between”
CET 21, CEDC and Czech Savings Bank at its April 20 meeting. CEDC
and the other parties executed the MOA shortly afterward, on
May 4, 1993. The Media Council confirmed its official approval of the MOA
and all its provisions on May 12, 1993, when it issued a decision changing
the wording of the Licence to add, among other amendments, a new sen-
tence in Licence Condition 17 expressly stating that the MOA “is an inte-
gral part of the Licence terms.”
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As a result of its actions, the Media Council gave the imprimatur of the
State to CME's investment. The Media Council, established by law to “su-
pervise[] the observance of legal regulations governing . . . television
broadcasting” (i) approved the CNTS arrangement, by requiring in the Li-
cence Certificate that the licensee act in accordance with the facts set
forth in the application, (ii) required as a Condition to the Licence that
CET 21 and CEDC operate in accordance with the February 3/5 agree-
ments, (iii) expressly approved the MOA, including the provision in which
CET 21 contributed the exclusive use of the Licence, and (iv) amended
the Licence Conditions to make the MOA an “integral part of the Licence.”

The arrangement between CNTS and CET 21 was thus known to and ap-

proved by the State organ responsible for administering television li-
cences. No organ of the Czech Republic challenged it or asserted that it
was illegal. Claimant’s entire investment in CNTS being based on this ar-
rangement, it is legally entitled under the Treaty (and under Czech law) to

rely on these approvals and to expect the Czech Republic to adhere to the

legal arrangements that the Media Council had itself proposed and had
formally and publicly endorsed.

The Media Council documents clearly reflect not only substantial Media
Council involvement in the negotiation and finalization of the MOA'’s terms,
but also the Media Council's adherence to its original approvals of the
CNTS arrangement until changing political winds prompted a reversal in
1996. In a 1994 opinion responding to a challenge that it had acted im-
properly in approving the CNTS arrangement, for example, the Media
Council publicly stated:

CNTS is, by duly registered Memorandum of Associa-
tion, authorized by the holder of the Licence to perform
all acts related to the development and operation of the
NOVA TV television station. Participation of CET 21 in
the company consists of a non-financial contribution,
i.e., the financial valuation of the Licence. The Licence
as such has not been contributed to CNTS and is sepa-
rate from all other activities of CNTS.

This is a standard business procedure which was duly
discussed and approved by the licensing body, i.e., by
the [Media] Council, and does not violate any effective
legal regulations. [The Media Council] consulted with a
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number of leading legal experts, both Czech and foreign
[before approving the arrangement].

100.  Similarly, in a report to Parliament for the period from February 1-Sep-
tember 30, 1996, the Media Council explained that it was fully aware of
and accepted the CNTS structure:

At the time when [the CET 21-CNTS] arrangement was
made, there were no doubts about its legitimacy; in re-
gard to many related steps that were taken, the Council,
as it was then constituted and based on its experience
at the time, took a position of consent.

101. The Media Council’s January 1998 Report to Parliament equally ac-
knowledged that it had intended for CNTS to be a co-participant with
CET 21 in all TV NOVA broadcasting:

July 1993: CNTS . . . gets registered in the Companies
register. It[s] general director is V. Zelezny. As its sub-
ject of activity, CNTS states “full-format television
broadcasts.” Two Companies thus appear around one
Licence; one that has obtained it, and another that is
supposed to co-participate  in implementing the broad-
casts. The majority partner of CNTS is CEDC/CME.

This model later appears elsewhere too . . . and the
Council considers it to be legal, it raised legal doubt only
later. . . .

Thus, next to the licence-holder's Company, directly
linked to it, a new Company was established which was
to co-participate in implementing the broadcasts.

From the legal viewpoint, this construction did not and
does not contradict any law, but it created a basis for
problems. . ..

(Emphasis supplied.)

102. Given the Media Council’s discriminatory position as to foreign invest-
ment and ownership of the Licence, neither CEDC nor CET 21 intended
that CNTS would hold the actual Licence. All recognized that the Licence
would have to be held nominally by a company owned by Czech nation-
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als. The parties nevertheless envisioned and sought to structure a sym-
biotic relationship in which the actual operations of TV NOVA, and all of
its economics, would be centered in CNTS, with the contributing partners
enjoying the benefit of the station’s success in accordance with their eg-
uity interests in CNTS. The documentary record demonstrates conclu-
sively that the Media Council participated substantively in developing this
arrangement, formally endorsed its legality, and gave Claimant every
reason to conclude that it could commit funds to the project based on
this arrangement without fear that the arrangement would later be forci-
bly dismantled by Media Council actions.

IV. The Formation of TV NOVA

103. Following the Media Council's approval of the CNTS structure, CEDC
provided capital to CNTS for the formation and development of the new
television station, TV NOVA. CNTS registered in the Czech Companies
Register in July 1993, indicating that one of its activities was “nation-wide
television broadcasting,” and in February 1994 CNTS and CET 21 began
broadcasting TV NOVA under the Licence.

104. TV NOVA quickly became the Czech Republic’'s most successful and
profitable private television station, with audience shares consistently
above 50 %. In contrast to the experiences of most start-up television
operations, TV NOVA became profitable within a year after beginning op-
erations, and grew quickly. By 1995, CNTS's net income was approxi-
mately US $ 23 million, on revenues of approximately US $ 98 million.
CNTS'’s net income climbed to nearly US $25 million, on revenues of ap-
proximately US $109 million, in 1996, and would ultimately exceed
US $ 30 million on revenues of slightly under US $ 109 million in the year
before CNTS was shut down and destroyed.

105. As provided by the MOA and contemplated in all of CEDC's dealings
with the Media Council, CNTS from the beginning performed all of the
activities associated with operating and broadcasting TV NOVA. CNTS
acquired all programmes, or produced them in its TV NOVA studios and
other facilities, and employed all the personnel needed to operate the
station. Editorial decisions were made by CET 21 through Dr. Zelezny,
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who became its 60 % shareholder and Executive while also serving as
CNTS'’s General Director. Pursuant to a June 2, 1994 agreement, CNTS
was authorized by CET 21 to enter into an agreement with Czech Radio-

communications (Ceské radiokomunikace) which would perform the
technical tasks of transmitting TV NOVA's signal. All other operational,
advertising and programming activities took place exclusively within
CNTS. CNTS also gathered all revenues associated with the television
station, using a portion of the revenues to pay all expenses of running

TV NOVA and retaining the balance as profit and return on its members’
cash and non-cash investments. CET 21, meanwhile, had no separate
operations. Its offices consisted of two rooms in a different building, it
held no assets other than the Licence, and its only employee was a sec-
retary whose compensation was paid by CNTS.

106. As CNTS grew and became a prosperous investment, its Czech inves-
tors began seeking to realize the profits from their investments by selling
their ownership interests in CNTS. On July 17, 1996, CME purchased
the 22 % interest in CNTS held by the Czech Savings Bank, at the
Bank’s request, bringing the bank a profit of well over US $ 30 million on
an investment of slightly more than US $2 million over the 38 months of
its participation in CNTS, and raising CME’s ownership interest in CNTS
to 88 %. In December 1996, CME acceded to a request from CET 21's
shareholders that it purchase a 5.2 % interest in CNTS from CET 21, to
accelerate a portion of their return on the investment’'s success. This
transaction raised CME’s interest in CNTS to over 93 %. The sharehold-
ers of CET 21 then arranged to pool all but 1% of their remaining inter-
ests in CNTS in a special purpose entity wholly owned by Dr. Zelezny. At
Dr. Zelezny's insistence, CME purchased this entity (and the 5.8% inter-
est in CNTS that was its only asset) on August 11, 1997, for
US $28.5 million, thereby increasing its ownership interest in CNTS to
99 %, while the local Czech investors retained only the remaining 1 %.
As a result of these transactions, virtually the entirety of any gain or loss
experienced by CNTS belonged to CME.
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V. The Media Council’s Reversal of Position

107. Three years after the Media Council mandated the creation of and gave
express approval to the CNTS structure, it abruptly reversed its position,
repudiated the arrangement it had officially approved, and forced CNTS
to surrender the exclusive right to use the Licence that CET 21 had con-
tributed in return for its equity interest. By a letter dated July 23, 1996,
but not sent to CNTS until August 30, 1996, the Media Council com-
menced administrative proceedings against CNTS claiming that CNTS
was “operating television broadcasting without authorization.”

108. The Media Council founded its claim of unauthorized broadcasting on
assertions that CNTS had improperly arrogated power to itself by (i) par-
ticipating in the “agreements” (and, particularly, the MOA) with CET 21,
(i) including “nation-wide television broadcasting” as one of its recited
business activities in its Commercial Register entry, and (iii) entering into
contracts with an authors’ organization and Czech Radiocommunications
in its own name. The Media Council claimed that the Czech Academy In-
stitute of State and Law (the “Academy”) had issued an opinion con-
cluding that CNTS was carrying out “unauthorized broadcasting” based
on these three concerns, but the Media Council refused to provide that
asserted opinion to CNTS. The Media Council also indicated that the
Czech police had launched a criminal investigation “for suspicion of
committing the crime of ‘unauthorized conduct of business’ and ‘distort-
ing facts in economic and business records,” that turned on the same
determination as was presented in the administrative proceedings.

109. The Media Council offered no reason why the activities of CNTS that it
had approved and had permitted to proceed for several years had sud-
denly become objectionable. While the Czech Parliament had amended
the Media Law as of January 1, 1996, Act No. 301/1995 Coll., the Media
Council identified no provision of the new law that could serve as justifi-
cation for its reversal of position under Czech law.

110. The central motivating concern behind the Media Council’'s action ap-
pears to have been that CNTS was simply becoming too prosperous,
and that Czech political circles looked with disfavour on permitting a
company overwhelmingly owned by foreigners to obtain such substantial
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wealth from an investment in such a conspicuous Czech company using
a broadcast Licence allocated by the State.

111.  CNTS vigorously defended itself against the Media Council's proceed-
ings, contending that it had been operating as agreed with the Media
Council in 1993 and had violated no law. As part of this defence, CNTS
contacted the Academy to inquire about the opinion that the Media
Council had indicated was a foundation for its proceedings. CNTS was
told that the Academy had not released an opinion at all, and that the
Media Council had merely been inaccurately characterizing as an Acad-
emy opinion an expression of views by a single individual, Dr. Jan Barta.
In expressing these views, moreover, Dr. Barta was responding to a hy-
pothetical question put to him by the Media Council that took no account
of the history or specific nature of the CET 21-CNTS arrangements and
was worded in conclusory terms calculated to solicit a response unfa-
vourable to CNTS.

112. On August 13, 1996 the Academy released its only real opinion on the
issues presented by the administrative proceeding which concluded that
CNTS's activities did not violate the Media Law. In direct rebuttal to the
Media Council’s contention that CNTS'’s activities constituted unauthor-
ized broadcasting based on the Licence that had been granted to
CET 21 rather than CNTS, the Academy Opinion asserted that the Media
Law permitted a “broadcasting operator” as that term is used in the Me-
dia Law (such as CET 21) to use another party (such as CNTS) to carry
out broadcasting, stating:

The realization of broadcasting, through third parties is .

. not excluded by the [Media Law] . . . . This means
that also somebody else than the operator may ensure
broadcasting by conclusion of contracts with third par-
ties . ...

The relationship of [CNTS] with the licence-holder is in
our opinion just such ensuring of broadcasting through
third persons.

113. While the Academy explained that it was not authorized “to assess opin-
ions prepared by [legal] experts” (id. at 2), it made clear that Dr. Barta’s
opinion was not an expression of the Academy’s views, was directed en-
tirely to the Media Council’s irrelevant hypothetical question of what rules
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should apply if a licence failed to broadcast and an unlicensed party did
broadcast, and unwarrantedly failed to address whether a licensee could
arrange to have a third party carry out the operational mechanics of
broadcasting so long as the operating company did not interfere with the
licensee’s editorial functions (as had always been CNTS’s practice).
CNTS submitted the Academy Opinion to the Media Council, but that
submission did not alter the Media Council’s position or even prompt the
Media Council to release the opinion by Dr. Béarta on which it had
claimed to rely.

V1. The Council Compels CNTS to Alter the MOA

114. In opposing the Media Council's proceedings, CNTS had to weigh the
risk that if it failed to dissuade the Media Council, CNTS could face the
fines authorized by Section 20 (5) of the Media Law, plus criminal
charges against its statutory representatives and Executives, plus revo-
cation of the Licence. Claimant's representatives recognized that while
such actions by the Media Council or other Czech authorities might be
subject to court challenges, TV NOVA could be destroyed by any such
actions even before any such challenge could be resolved. Moreover,
there was the risk, acute in light of the political pressures in the Czech
Republic arising from the resentment of CNTS’s profitability, that the Me-
dia Council’'s reversal of position, although violative of the Treaty, might
be found by a Czech court to satisfy Czech law.

115. In these circumstances, CNTS had no choice but to make changes to
the MOA to obtain the termination of the administrative proceedings.
CME and CNTS capitulated to the Media Council because they quite
reasonably believed they could not win if they opposed the Media Coun-
cil. Thus, its hand forced by the Media Council, CME agreed to amend
Article 1.4.1 of the CNTS MOA, in which CET 21 had contributed the
“right to use” the Licence on an exclusive basis, to provide that CET 21
contributed to CNTS only the “know-how” connected with the Licence,
albeit still on an exclusive basis. CNTS also amended the description of
its business activities in the Czech Commercial Register to delete the
reference to “nation-wide broadcasting,” again yielding to the Media
Council’s insistence that CNTS could not be involved in broadcasting be-
cause that was the exclusive province of the licensee.
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116. As part of the package of contractual changes coerced by the Media
Council, on May 21, 1997, CNTS and CET 21 also entered into a new
Agreement on Co-operation in Ensuring Service for Television Broad-
casting (the “Co-operation Agreement”, hereinafter also the “Service
Agreement”). This agreement expressly identified CET 21 as the licence-
holder and the “television broadcasting operator” of TV NOVA. It further
provided that CNTS had the “rights and obligations . . . to ensure, ac-
cording to this contract, service for the television broadcasting that is
conducted on the basis of the Licence issued to CET 21, and that CNTS
is authorized to keep an agreed income from this activity.” An annex
identified the “agreed income” as advertising and related revenues, less
CZK 100,000 per month paid to CET 21. The Co-operation Agreement
further addressed the Media Council's concerns by stating that CNTS
would enter contracts with the Czech Radiocommunications and authors’
organizations on “pbehalf of CET 21 as the licence-holder and operator of
television broadcasting” while providing that CNTS would continue to pay
all the costs of those contracts. Once again, the Media Council reviewed
and approved this agreement which was a direct response to the admin-
istrative proceedings.

117. The Media Council dismissed the administrative proceeding against
CNTS in September 1997. Its order of dismissal expressly declared that
it had obtained the concessions it required from CNTS. In a Septem-
ber 1999 opinion to the Czech Parliament, the Media Council made clear
that the amendment of the MOA had been a primary condition for the
Media Council’s termination of the proceedings, stating that through the
1996 proceedings “the Council made the licence-holder to remedy cer-
tain legal faults in the Memorandum of Association.” In connection with
the resolution of the administrative proceedings, the Media Council can-
celled Condition 17 of the Licence.

118. The agreements for the creation of CNTS that the Media Council origi-
nally approved had not characterized CNTS as a mere provider of “serv-
ices,” but rather as the manager of the station and as a co-participant in
broadcasting with exclusive rights to use the Licence. Nonetheless, at
the time when CNTS made the concessions compelled by the Media
Council, Claimant’'s representatives were hopeful, and expected, that the
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resulting amendments to the MOA would not alter CNTS'’s position as
the exclusive manager of TV NOVA and as the economic and opera-
tional center-piece of the enterprise. They did not yet know that the
changes that the Media Council had lawlessly extorted would become
the basis for the destruction of CNTS.

VIl. The Destruction of Claimant’'s Investment

119. The consequences to the Claimant of the Media Council’'s actions in
1996 and 1997 began to become apparent in 1998. At that time, CET 21
and Dr. Zelezny - having virtually no remaining economic interest in
CNTS - began taking steps to dismantle the exclusive arrangement be-
tween CNTS and CET 21 that had been the foundation for CEDC'’s origi-
nal investment in TV NOVA and had been in place since TV NOVA be-
gan operations. Those steps were made possible by the Media Council’s
prior actions, and were carried out with the Media Council’'s connivance
and active assistance.

120. In mid-1998 and continuing thereafter, Dr. Zelezny began to demand
with increasing frequency and intensity that CME agree to fundamental
changes in the arrangement between CNTS and CET 21. While the spe-
cific changes Dr. Zelezny was demanding varied over time, all would
have required CME to make substantial economic and contractual con-
cessions to its great financial detriment. Various proposals would have
required, for example, that CME agree to delete all references to exclu-
sivity in agreements between CET 21 and CNTS and permit CET 21 to
obtain business from other providers, that CME pay a portion of
TV NOVA's revenues to CET 21, and that CME agree to release all obli-
gations from CET 21 to CNTS at the end of the current Licence period,
while surrendering its existing rights to participate in any Licence re-
newal.

121. The Media Council’s actions in 1996, along with the threat of future Me-
dia Council action against CNTS, formed Dr. Zelezny's primary founda-
tion for these demands. In discussions with Michel Delloye (then CME’s
President and Chief Executive Officer) and later with Mr. Delloye’s suc-
cessor, Fred Klinkhammer, Dr. Zelezny repeatedly insisted that the
changes he demanded were needed because the Media Council’'s 1996
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administrative proceedings and the resulting amendments to CNTS’s
MOA had ended any contractual obligation of exclusivity in the relation-
ship between CNTS and CET 21. He also contended that the Media
Council strongly disfavoured exclusivity, was continuing and would con-
tinue to pressure CNTS to surrender all exclusive arrangements with
CET 21, and would take further action if CME refused to make these
changes. In late 1998, Dr. Zelezny caused CET 21, without CME’s con-
sent, to begin acquiring programming through sources other than CNTS.

122. The agreement between the parties that CNTS would manage TV NOVA
and gather all revenues, and the commitment that CET 21 would use its
best efforts to obtain the renewal of the Licence in 2005 and to continue
the relationship between CET 21 and CNTS, had been the predicates for
CME’s investment. Therefore, CME could not let CNTS be bullied by
Dr. Zelezny into accepting an arrangement according to which CET 21
would elect whether to use CNTS or some other service provider for
each particular line of activity, and pay CNTS only for the work CET 21
might ask it to perform. Likewise, it could not agree to a termination of
the relationship between CNTS and CET 21 at the end of the current Li-
cence period which Dr. Zelezny was insisting on. Each of these changes
would have had an enormously adverse effect on the value of CME’s in-
vestment.

123.  Over time, Dr. Zelezny began to threaten that CET 21 would sever all
relations with CNTS if CME did not capitulate to his wishes, relying again
on the Media Council’s 1996 actions terminating CET 21’s contribution to
CNTS of the exclusive “right to use” the Licence and on the continuing
pressure assertedly being exerted by the Media Council to alter the rela-
tionship. At a February 24, 1999 CNTS board meeting, for instance,
Dr. Zelezny demanded that CME agree to pay CET 21 4 % of
TV NOVA's gross revenues and replace the Co-operation Agreement
with a collection of new agreements directed to separate areas of service
being provided by CNTS. These proposed new agreements would have
permitted CET 21 to acquire services from sources other than CNTS and
to pay CNTS only for particular services acquired from CNTS, would
have eliminated CNTS's right to collect and keep all revenues from ad-
vertising, and would have provided that CET 21’s relationship with CNTS
would extend only until the end of the current Licence period on Janu-
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ary 30, 2005. These changes were needed, Dr. Zelezny asserted, be-
cause the Media Council continued to disapprove of any exclusive ar-
rangement between CET 21 and CNTS and would shortly issue a state-
ment that the arrangement was “not correct.” Dr. Zelezny threatened that
if CME did not agree to this “ultimatum,” CET 21 would hire another
company to sell TV NOVA'’s advertising time and shift advertising reve-
nues away from CNTS - a step that Dr. Zelezny asserted CET 21 was
free to take because the changes to the MOA mandated by the Media
Council in 1996 had left CET 21 with no obligation of exclusivity toward
CNTS.

124. The arrangements demanded by Dr. Zelezny in 1998 and 1999, based
on the Media Council’s past actions and threatened future actions, were
a far cry from the original arrangement, in which (in the Media Council’s
words) “two companies” would “appear around one Licence,” with CNTS,
as a “co-particip[ant] in implementing the broadcasts, “performing® all
acts relat[ing] to the development and operation of the NOVA TV” in an
exclusive bond with CET 21 that was to last as long as CET 21 held the
Licence.

125.  In fulfilment of the threats by Dr. Zelezny, in early 1999 the Media Coun-
cil went beyond its 1996 reversal of position leading to the forced
amendment of the MOA. Now it provided active assistance to Dr. Zel-
ezny in his campaign to eliminate CNTS’S exclusive position respecting
CET 21. On March 3, 1999, a few days after threatening CME that the
Media Council would issue a letter supporting his position, Dr. Zelezny
surreptitiously wrote the Media Council to solicit a declaration from it that
exclusive relations between the licensee and service provider were le-
gally impermissible, particularly as a result of the Media Council's 1996
action “withdrawing the use of the Licence from a service organization
[CNTS] and taking it back for the licensed holder”. Dr. Zelezny’s letter
asked the Media Council to confirm in writing that:

Relations between the operator of broadcasting and its
service organizations must be established on a nonex-
clusive basis, because exclusive relations between the
licence-holder and the service organization may en-
courage the transfer of some functions and rights that
are dependent on the Licence and that are not transfer-
able by law.
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126. Dr. Zelezny further sought confirmation that “CET 21 s.r.o. will act, func-
tion, and proceed as an operator, and therefore, it has to carry out rele-
vant managerial, administrative and accounting tasks, and must build up
its own company structure” - an express request for a mandate that
CNTS should no longer perform the managerial functions it was created
to perform. He additionally sought a declaration that revenues from ad-
vertisements “must be revenues of CET 21, although they had always
been collected and, after payment of expenses, retained exclusively by
CNTS.

127. Dr. Zelezny did not hide his motives for seeking these confirmations in
the form of a Media Council declaration. He told the Media Council that
“[w]e would like to use this opinion for discussions with our contractual
partners, without disclosing other internal matters of our company.” Bra-
zenly, he explained that he wished to use the Media Council’s declara-
tion to restructure the arrangement with CNTS in critical ways, including
not only by “build[ing]-up” CET 21 to perform management functions pre-
viously performed by CNTS and by having CET 21 rather than CNTS
collect all advertising revenues, but also by replacing existing contracts
with CNTS with new short-term contracts that would permit the use of
new service providers other than CNTS and would terminate all obliga-
tions to CNTS upon any Licence renewal.

128. Instead of refusing to make the proclamations Dr. Zelezny had proposed
on the basis that they were flatly at odds with entitlements for CNTS that
the Media Council had expressly approved, the Media Council sent
Dr. Zelezny a letter on March 15, 1999, parroting nearly verbatim from
his request the language respecting exclusivity:

Business relations between the operator of broadcast-
ing and service organizations are built on a nonexclu-
sive basis. Exclusive relations between the operator and
the service organization may result in de facto transfer
of some functions and rights pertaining to the operator
of broadcasting and, in effect, a transfer of the Licence.

129. The Media Council also stated that CET 21 “operates, functions and acts
as an operator, i.e., carries out relevant administrative and accounting
tasks,” and that all advertising revenues must be treated as revenues of
CET 21. In issuing this letter, the Media Council di