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enforcement.” (8) Moreover, when the ownership of a right is contested, an arbitral tribunal 

cannot grant to the requesting party more rights than it ever possessed. (9) 

However, tribunals also consider provisional measures in order to preserve procedural rights 
linked to the disputed substantive rights. (10) The most common measures granted on this 
ground are measures adopted to preserve the status quo (non-aggravation of the dispute), to 
protect the tribunal's jurisdiction (exclusivity of ICSID proceedings), to preserve evidence or to 
prevent from the non-performance of an award on costs. (11) Indeed, a number of tribunals 

“have taken the position that the general right to preservation of the status quo and to the non- 
aggravation of the dispute e are “self-standing” rights, which may by themselves form the 
subject of a provisional measures order. (12) 

Third, ICSID tribunals review whether both urgency and necessity to avoid irreparable harm 
require provisional measures. A provisional measure is necessary when the actions of a party 
“are capable of causing or ofthreatening irreparable prejudice to the rights invoked.” (13) 
Urgency is constituted in a situation where there ¡is a risk of definitive loss of the right claimed 
in the arbitration before the award is rendered. ICSID tribunals define “irreparable harm” as 
harm that cannot be adequately remedied by monetary compensation. The two elements of 
urgency and necessity, which imply the risk of an irreparable harm to the claimant's identified 
rights, can be subsumed under one larger requirement, as has been done in the following 
terms: 

[Un order for an international tribunal to grant provisional measures, there must exist both a 
right to be preserved and circumstances of necessity and urgency to avoid irreparable harm. 

(14) 

Once the previously mentioned conditions are satisfied, many tribunals still verify a last 
condition, which is the satisfaction of a proportionality test, which will be developed in the 
next point. 

B. The Importance of Provisional Measures in Relation to the ICSID System and 
Investor-State Arbitration 

Provisional measures are a common element in national as well as international adjudication 
and arbitration. (15) The possibility to grant provisional measures is indeed provided in 
various international dispute settlement rules. (16) 

1. The Binding Character 

The importance of provisional measures is confirmed by the recognition of their binding nature 
by ICSID tribunals. The question of the legal scope of provisional measures has been the 
subject of much debate, but seems to be solved today. The International Court of Justice (“1C)”) 
was the first to affirm the principle of their binding nature, when it declared the following in 
the LaGrand judgment: “The powerto indicate provisional measures entails that such measures 
should be binding.” (17) e Article 47 ofthe ICSID Convention was modeled on Article 41(1) ofthe 
Statute of the IC). (18) The only difference is that the verb “recommend” is used in Article 47 of 
the ICSID Convention while “indicate” is used in the corresponding Article of the IC)'s Statute. 
With a few exceptions, (19) ICSID tribunals widely embrace the view that provisional measures 
have a binding nature. (20) As far as the materialization ofthis binding nature is concerned, 
ICSID tribunals concur on their authority to draw negative inferences should a party fail to 
comply with the ordered provisional measures. (21) 

2. The Specificity of the Balancing of Interest and the Proportionality Test 

Provisional measures are under a tension between preservins rights to provide adequate 
remedy on the one hand and not prejudging the merits ofthe case on the other hand. The final 
version of Article 47 of the ICSID Convention reflects this “compromise between those who 
wanted powerful provisional measures and those who found them unnecessary.” (22) 

Moreover, some tribunals have insisted on the specificity of the analysis required for granting 
provisional measures in the ICSID context, because of the presence ofthe sovereign powers of 
the State. This has been adequately elaborated on in Caratube v. Kazakhstan Il, where the 
tribunal explained: 

For the Tribunal, this implies that the requested measures be “appropriate' in the 
circumstances of the individual case to achieve their purpose. This includes a balancing of the 
Parties' respective interests at stake. The fact that the Respondent is a State ¡is relevant in this 
regard. Indeed, any party to an arbitration should adhere to some procedural duties, including 
to conduct itself in good faith; moreover, one can expect from a State to adhere in that very 
capacity, to at least the same principles and standards, in particular to desist from any 
conduct in this Arbitration that would be incompatible with the Parties' duty of good faith, to 
respect equality and not to aggravate the dispute. But this Tribunal must be mindful when 
issuing provisional measures not to unduly encroach on the State's sovereignty and activities 
serving public interests. (23) 

One important example - which concerns requests for a stay of criminal proceedings - of this 
self-restraint of ICSID tribunals faced with the utilization ofthe power of a State to enforce ¡ts 
criminal laws isthe way they handle requests for impeaching the State to pursue criminal 
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investigations. Unless it is clear that it is a means to interfere in the ICSID arbitration, (24) 

ICSID tribunals consider that “a particularly high threshold must be overcome before an ICSID 
tribunal can indeed recommend provisional measures regarding criminal investigations 
conducted by a state.” (25) Even in Quiborax v. Bolivia, where the tribunal ordered a stay of 
criminal prosecution due to the very particular circumstances of the case, the tribunal did 
recognize the importance of non-interfering with the sovereign powers of the State to enforce 
its criminal laws in order to safeguard public order: 

The Tribunal has given serious consideration to Respondent's argument that an order granting 
the provisional measures requested by Claimants would affect its sovereignty. In this respect, 
the Tribunal insists that it does not question the sovereign right of a State to conduct criminal 
cases. (26) 

Another example of the cautious approach of international tribunals concerns requests for stay 
of the payment of taxes. ICSID tribunals recognize the importance of the taxing power of the 
State and its margin of discretion in this domain. Usually, this type of provisional measure ¡is 
not granted, due to the importance of the fiscal power ofthe State, but in case some windfall 
profit taxes or excessive levies endanger the existence of the investor, they can be granted, 
with a mechanism of escrow account, (27) in which the investor is required to pay the contested 
taxes until the tribunal has determined whether such taxes violate or not the rights ofthe 
investor. 

Il. THE CASE 

A. Occidental v. Ecuador (28) 

The Decision on Provisional Measures in Occidental v. Ecuador is selected as a landmark 
decision on provisional measures. 

1. The Facts 

In this arbitration, Occidental Petroleum Corporation (“OPC”) and Occidental Exploration and 
Production Company (“OEPC”), the Claimants, alleged that the Republic of Ecuador, the 

2 Respondent, breached its obligations under both domestic law and general international law, 
as well as under the Treaty between the United States of O America and the Republic of 
Ecuador Concerning the Encouragement and Reciprocal Protection of Investment (“BIT”). The 
Claimants additionally relied on an agreement referred to as the “Participation Contract” 
dated 21 May 1999 between OEPC, Ecuador and Petroecuador, Ecuador's national oil company, 

in connection with the exploration and exploitation of hydrocarbons in “Block 15” of the 
Ecuadorian Amazon region. 

The dispute specifically arose because OEPC entered into a Farmout Agreement with Alberta 
Energy Corporation Ltd. (“AEC”), a Bermuda subsidiary ofthe Canadian oil and gas company 
“EnCana Corporation,” which Ecuador considered as being in violation of both the Participation 
Contract and Ecuadorian law, with the consequence that the Ecuadorian Minister of Energy and 
Mines issued a “Caducidad” Decree dated 15 May 2006 (“Caducidad Decree”), in order to 

terminate the Participation Contract with OEPC. 

2. The Parties' Arguments 

On 17 May 2006, Claimants filed a Request for Arbitration against Respondent setting forth an 
initial iteration ofthe provisional measures sought. (29) In their Application dated 18 October 
2006, Claimants particularized their request for provisional measures. (30) Although Claimants' 
request for provisional measures was significantly modified until the hearing, their main claim 
was intended to preserve their alleged right to specific performance of the Participation 
Contract. Furthermore, Claimants requested the preservation of their right to “prevent further 
aggravation of the dispute.” 

Respondent argued that “[t]here is no right to specific performance of a natural resources 
concession agreement that has been terminated or cancelled by a sovereign State; the lawful 
remedy in the event of wrongful or illegal action by the State is payment of monetary 
compensation ... Since the “right' on which the Claimants' provisional measures request is 
based does not exist, it follows that the request must be denied.” (31) Subsidiarily, Respondent 
also objected to Claimants' allegations of an “aggravation of the dispute” “because there is no 
act by, or contemplated by, Respondent that constitutes aggravation ofthe dispute.” (32) 

3. The Tribunal's Analysis 

After confirming its prima facie jurisdiction and authority to grant provisional measures, the 
Occidental Tribunal rejected both of Claimants' requests for provisional measures based on the 
rights to specific performance and non-aggravation of the dispute. According to the Tribunal, 
the requests neither related to a right to be preserved nor emerged from circumstances of 

2, Necessity and urgency to avoid irreparable harm. 

B. Occidental v. Ecuador in Context 

In Occidental v. Ecuador, the Tribunal's analysis ofthe request for provisional measures unfolds 
in three parts. The Tribunal first recapitulates the test to be followed when deciding a request 
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for provisional measures. Second, the Tribunal clarifies the rights that can be protected by 
provisional measures. Third, it rejects in turn the two specific requests for provisional 
measures. 

1. The Test Followed by the Tribunal 

The Tribunal firstly focuses on its power to grant provisional measures and the scope of such 
authority. The Tribunal finds that it has prima facie jurisdiction to grant provisional measures. 
(33) Further, the Tribunal recalls that its authority to grant provisional measures is governed by 
Article 47 ofthe ICSID Convention and ICSID Arbitration Rule 39. Interestingly, the Tribunal 
“wishes to make clear for the avoidance of doubt that, although Article 47 ofthe ICSID 

Convention uses the word 'recommend,' the Tribunal is, in fact, empowered to order 

provisional measures.” (34) 

The test applied by the Tribunal deciding on Claimants' request for provisional measures is the 
following: 

The Tribunal will thus examine, first, the alleged existence of rights of the Claimants deserving 
of protection and, second, the alleged existence of a situation of necessity and urgency 
relative to these rights. (35) 

2. The Rights Protected by Provisional Measures 

Secondly, the Tribunal proceedsto a clarification of the “rights” that can be protected by way 
of provisional measures. This is independent from the Tribunal's recognition of the existence of 
such rights. The Tribunal indeed considers the following: 

The right to be preserved only has to be asserted as a theoretically existing right, as opposed 
to proven to exist in fact. The Tribunal, at the provisional measures stage, will only deal with 
the nature of the right claimed, not with its existence or the merits of the allegations of ¡ts 
violation. (36) 

3. The Two Requests for Provisional Measures 

Thirdly, the Tribunal reviews the rights referred to by Claimants as the basis for their request 
for provisional measures. 

a. Request of Provisional Measures on the Basis of a Right to Specific Performance 

With regard to the alleged right to specific performance, the Tribunal notes that Claimants are 
in fact seekingto be restored in their oil concession. (37) 

The Tribunal recalls that the Claimants consider that they have a right to restitution in the form 
of reinstatement of their acquired rights derived from the Participation Contract and the 
Operating Agreements, which have been cancelled by Ecuador through the Caducidad Decree, 
which means that they request in fact that the decision to terminate the contract adopted by 
Ecuador be annulled by the Tribunal. 

The Tribunal denies the provisional measures requested in relation to Claimants' alleged right 
to specific performance of the Participation Contract. 

This is first because the Claimants failed to establish a “strongly arguable right to specific 
performance.” (38) Specific performance in the sense of restitutio in integrum is indeed the 
primary remedy in international law, however ¡it is not an absolute right, but rather “a 
conditional right, as itis precisely conditioned on the possibility of performance, and 
consequently hindered by its impossibility.” (39) 

The Tribunal notes that it is not aware of any precedent “where an ICSID tribunal has granted 
the kind of specific performance against a State that the Claimants seek in the present 
arbitration.” (40) The key determination of the Tribunal is that “where a State has, in the 

exercise of its sovereign powers, put an end to a contract or a license, or any other foreign 
investor's entitlement, specific performance must be deemed legally impossible.” (41) 

In accordance with Article 35 ofthe ILC Articles on Responsibility of States for Internationally 
Wrongful Acts, (42) the Tribunal further finds that specific performance would be 
disproportionate in the circumstances of this case: (43) 

To impose on a sovereign State reinstatement of a foreign investor in its concession, after a 
nationalization or termination of a concession license or contract by e the State, would 

constitute a reparation disproportional to its interference with the sovereignty of the State 
when compared to monetary compensation. (44) 

Second and subsidiarily, the Tribunal finds that there is neither urgency nor necessity to grant 
the measure sought in order to avoid imminent and irreparable harm. This is because “the 
Tribunal is convinced ... that ... there is no imminent plan on the part ofthe Ecuadorian 
Government to hand over Block 15 and hence no risk of irreparable harm.” (45) 

b. Request for Provisional Measures on the Basis of the Right to Non-aggravation of the Dispute 

Referring to the decision rendered in VictorPey Casado v. Chile, (46) the Tribunal recognizes the 
existence in international law of a right of non-aggravation of the dispute. However, the 
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Tribunal finds that the requested provisional measure does not guarantee non-aggravation of 
the dispute and rejects what it considers to amount to a claim for mitigation of damages. (47) 

Ill. OCCIDENTAL v. ECUADOR'S IMPACT AND CONTRIBUTION TO THE 

DEVELOPMENT OF INVESTMENT LAW 

Occidental v. Ecuador contributes to the development of investment law essentially on two 
issues. First, this Decision brings an interesting perspective on the “rights to be preserved.” 
Second, the landmark case affirms as a principle of international law that where a State 
terminated the disputed license or contract in the exercise of ¡ts sovereign powers, specific 
performance is an impossible remedy. 

A. The Preservation of “Theoretically Existing Rights” via Provisional Measures 

The Decision on Provisional Measures in Occidental v. Ecuador brings an interesting perspective 
on the key issue of the “rights to be preserved.” 

In Occidental v. Ecuador, the Tribunal explains that the right to be preserved has to be asserted 
asa “theoretically existing right.” (48) This requirement is twofold. 

As far asthe “existence” of rights to be protected is concerned, itis a widely accepted 
. principle that the requested interim measures must be linked to the claims on the merits. (49) 

But the Occidental Tribunal also requires that the alleged right may be legally protected. The 
Tribunal details that this right is neither a right proven to exist in fact, (50) nor a “simple 
interest which does not entail legal protection.” (51) 

This requirement set by the Occidental Tribunal rings the bell of the “plausibility of rights” test 
adopted by the IC) in order to decide requests for the indication of provisional measures, as 
well as by some ICSID tribunals. (52) Beyond the ICSID system, the UNCITRAL Model Law and 
Arbitration Rules also require as a condition for granting provisional measures that “there [be] 
a reasonable possibility that the requesting party ... succeed on the merits of the claim.” (53) 

Nevertheless, in Occidental v. Ecuador, the Tribunal focuses on the legal nature of the right to 
be preserved, in place of performing a prima facie analysis on the merits pursuant to the 
“plausibility of rights” or fumus boni ¡uris test. (54) This approach seems unique in the 
international arbitration practice. In its Decision on Revocation of Provisional Measures and 
Other Procedural Matters, the City Oriente tribunal indeed applied the fumus boni ¡uris test. 
(55) In Burlington v. Ecuador, another tribunal reviewed the theoretical existence ofa prima 
facie right to specific performance, and considered that “at first sight at least, a right to 
specific performance appears to exist.” (56) This analysis does not contradict the analysis 
performed in Occidental v. Ecuador, asthe contract had not yet been terminated by the State, 
which is quite a different factual and legal situation. 

The RSM v. Saint Lucia's tribunal order to claimant to post security for costs —- which is so far 
the only tribunal having adopted such an order - stresses the relevance of the “theoretically 
existing right” test, compared with the sole review ofthe prima facie existence of the right. (57) 
The RSM tribunal is satisfied that “without making any e prejudgment ofthe merits, 
respondent's position is at least plausible, ¡.e. a future claim for cost reimbursement is not 
evidently excluded.” (58) By contrast, security for costs would probably not fulfill the 
“theoretically existing right” test. The admission of security for costs as a right to be preserved 
is precisely questioned in the dissenting opinion of Edward Nottingham: (59) 

Because Article 47 (carefully, | suggest) uses the verb *preserve,' itis only by stretching the 
language beyond sensible limits that individual tribunals can find that a contingent claim to 
an award of costs qualifies as a “right.” 

B. The Impossibility to Claim Specific Performance Pursuant to a State's Termination 
of the Disputed Contract in the Exercise of Its Sovereign Powers 

The Tribunal in Occidental v. Ecuador has come to the conclusion that there ¡is no such right as a 
right to specific performance, because a claimant can never ask an international tribunal to 
annul a sovereign decision to terminate a contract or to nationalize an asset, as it can only 
grant damages ifthe decision ofthe State is considered to be in violation of international law. 

(60) 

This finding of the Tribunal does not question the primary nature of restitution as a remedy in 
international law, (61) but the Tribunal was concerned with exceptions to the availability of 
specific performance as a remedy in international law. (62) 

The Tribunal mainly focuses on determining “whether the specific performance requested ... is 
possible or impossible in the circumstances of [the] case.” (63) 

The ruling of the Occidental Tribunal with regard to the impossibility of specific performance of 
a contract pursuant to its termination by the State in the exercise of its sovereign powers is 
unprecedented in investment law. But the same idea underlies other decisions. The Tribunal 
refers to the statement made in CMS v. Argentina, according to which “it would be utterly 
unrealistic ... to order ... to turn back to the regulatory framework existing before the 
emergency measures were adopted.” (64) However, this declaration emerges from a final 
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award and does not justify a ruling on provisional measures. In Tanesco v. Tanzania, another 
ICSID tribunal ruled that a request for provisional measures could not be aimed at obtaining 
specific e performance of the contract. (65) This tribunal yet focused on the scope of its 
jurisdiction to grant provisional measures rather than on the possibility of a right to specific 
performance. (66) In the ad hoc arbitration Kuwait v. Aminoil, (67) impracticability to restore 
the status quo ante following the annulment of the concession by the Kuwait decree was agreed 
by the parties, but not erected asa principle by the tribunal. 

The Occidental v. Ecuador Decision remains unchallenged by subsequent tribunals. The 
Tribunal observes that the Texaco v. Libya arbitration isthe unique occurrence where a 
tribunal granted specific performance. (68) However, this was exceptional since the 
respondent State had not argued before the tribunal that specific performance was 
impossible. 

ICSID tribunals ruling on similar matters essentially rely on the distinctive question whether 
the contract in dispute has been terminated when the proceedings are initiated. The City 
Oriente tribunal notices that in Occidental v. Ecuador, the Caducidad Decree, which terminated 

the Participation Contract, was anterior to the filing for ICSID arbitration. (69) Conversely, in 
City Oriente v. Ecuador, the request for arbitration was filed before an expiration order of the 
contract was issued. (70) In Perenco v. Ecuador, the tribunal limits itself to the following 

observation: “[hlad the contracts been terminated, ¡it may be (this Tribunal need express no 

opinion) that the principle articulated by the Tribunal in the Decision on Provisional Measures 
in Occidental v. Ecuador, would be applicable.” (71) In Burlington v. Ecuador, the tribunal 
equally finds it “unnecessary” to consider the view that “the right to specific performance is not 
available under international law where a concession agreement for natural resources has 
been terminated or cancelled by a sovereign State.” (72) This is because the production sharing 
contracts entered into in this case had not been terminated before the proceedings. 

IV. CONCLUSION 

The Occidental Tribunal interestingly adds on to the notion of “rights to be protected” by 
provisional measures at ICSID. First, the Tribunal emphasizes its role in defining such rights. 
Second, it offers an approach emancipated from the “plausibility of rights” test, which enables 
itto appreciate the possible legal existence of the rights, before looking at the prima facie 
factual possibility of their existence, without prejudging the case on the merits. 

The Tribunal essentially sheds light on the substance of investment law, ruling that specific 
performance is an impossible remedy where the State terminated a contract or license or any 
other foreign investor's entitlement in the exercise of its sovereign powers. This finding is both 
unprecedented and unchallenged in investment law. More generally, this Decision ¡llustrates 
the delicate position of ICSID tribunals required to balance the investor's right and the State's 
sovereign powers, for the sake of legitimacy of the ICSID system and of the rule of international 
law. 
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