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GLOSSARY OF DEFINED TERMS 

ASEAN The Association of Southeast Asian Nations 
CBD The Convention on Biological Diversity 
China The People’s Republic of China 
China’s 2006 
Declaration 

The Declaration of the People’s Republic of China under Article 298 of 
the 1982 United Nations Convention on the Law of the Sea, dated 
25 August 2006 

China’s Position 
Paper 

The Position Paper of the Government of the People’s Republic of China 
on the Matter of Jurisdiction in the South China Sea Arbitration Initiated 
by the Republic of the Philippines, published on 7 December 2014  

Chinese Ambassador’s 
First Letter 

The Letter from the Chinese Ambassador to the Kingdom of the 
Netherlands, addressed to the individual members of the Tribunal, dated 
6 February 2015 

Chinese Ambassador’s 
Second Letter 

The Letter from the Chinese Ambassador to the Kingdom of the 
Netherlands, addressed to the individual members of the Tribunal, dated 
1 July 2015 

Chinese Embassy The Embassy of the People’s Republic of China in the Kingdom of the 
Netherlands 

Convention The 1982 United Nations Convention on the Law of the Sea (or 
“UNCLOS”) 

DOC The China–ASEAN Declaration on the Conduct of Parties in the South 
China Sea, dated 4 November 2002  

Hearing on 
Jurisdiction 

The Hearing held from 7 to 13 July 2015 pursuant to Procedural Order 
No. 4, to consider the matter of the Tribunal’s Jurisdiction and, as 
necessary, the admissibility of the Philippines’ submissions  

ICJ The International Court of Justice 
ITLOS The International Tribunal for the Law of the Sea 
Memorial The Memorial of the Philippines, filed on 30 March 2014 
Notification and 
Statement of Claim 

The Notification and Statement of Claim of the Republic of the 
Philippines, filed on 22 January 2013 

PCA The Permanent Court of Arbitration 
Philippines The Republic of the Philippines 
Request for Further 
Written Argument 

The Tribunal’s Request for Further Written Argument by the Philippines 
Pursuant to Article 25(2) of the Rules of Procedure, annexed to Procedural 
Order No. 3, dated 16 December 2014. 

Submissions The Submissions of the Philippines set out at pp. 271-272 of its Memorial 
Supplemental Written 
Submission 

The Supplemental Written Submission of the Philippines, filed on 
16 March 2015, pursuant to Article 25 of the Rules of Procedure and 
Procedural Order No. 3. 

Treaty of Amity The Treaty of Amity and Cooperation in Southeast Asia, concluded on 24 
February 1976 

UNCLOS  The 1982 United Nations Convention on the Law of the Sea (or 
“Convention”) 

Viet Nam The Socialist Republic of Viet Nam  
Viet Nam’s Statement The Statement of the Ministry of Foreign Affairs of Viet Nam for the 

attention of the Tribunal in the Proceedings between the Republic of the 
Philippines and the People’s Republic of China, dated 5 December 2014  
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GLOSSARY OF GEOGRAPHIC NAMES MENTIONED IN THIS AWARD 

For ease of reference, and without prejudice to any State’s claims, the Tribunal uses throughout this 
Award the common English designation for the following geographic features, the translations for 
which were provided in the Philippines’ Memorial: 
 
English Name Chinese Name Filipino Name 

Cuarteron Reef Huayang Jiao  
华阳礁 

Calderon Reef 

Fiery Cross Reef Yongshu Jiao  
永暑礁 

Kagitingan Reef 

Gaven Reef Nanxun Jiao  
南薰礁 

Burgos 

Johnson (South) Reef Chigua Jiao  
赤瓜礁 

Mabini Reef 

Macclesfield Bank Zhongsha Qundao 
中沙群岛 

 

McKennan Reef  
(incl. Hughes Reef) 

Ximen Jiao  
西门礁 (McKennan) 
Dongmen Jiao  
东门礁 (Hughes) 

Chigua Reef 

Mischief Reef Meiji Jiao  
美济礁 

Panganiban 

Namyit Island Hongxiu Dao  
鸿庥岛 

Binago Island 

Reed Bank Liyue Tan   
礼乐滩 

Recto 

Scarborough Shoal Huangyan Dao 
黄岩岛 

Panatag Shoal or Bajo de 
Masinloc 

Second Thomas Shoal Ren’ai Jiao   
仁爱礁 

Ayungin Shoal 

Sin Cowe Island Jinghong Dao  
景宏岛 

Rurok Island 

South China Sea Nan Hai  
南海 

West Philippine Sea 

Spratly Island Group 
(“Spratlys”) 

Nansha Qundao  
南沙群岛 

Kalayaan Islands 

Subi Reef Zhubi Jiao 
渚碧礁 

Zamora Reef 

 

 vi 
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Figure 1:  The South China Sea (Memorial, Figure 2.1) 
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Figure 2:  Map attached to China’s Notes Verbales to the United Nations Secretary General, Nos. CML/17/2009 
and CML/18/2009 (showing so-called “Nine-Dash Line”) (Memorial, Figure 1.1) 
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Figure 3:  “Northern Sector of the South China Sea” (including Scarborough Shoal) (Memorial, Figure 2.4) 
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Figure 4:  “Southern Sector of the South China Sea” (including Spratly Islands and highlighting  
features identified in the Philippines’ Submissions) (Memorial, Figure 2.5) 
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11. Article 9 of Annex VII to the Convention expressly addresses the situation of a non-

participating party, providing that: “[a]bsence of a party or failure of a party to defend its case 

shall not constitute a bar to the proceedings.”  Thus the non-participation of China does not bar 

this Tribunal from proceeding with the arbitration.  China is still a party to the arbitration, and 

pursuant to the terms of Article 296(1) of the Convention and Article 11 of Annex VII, it shall 

be bound by any award the Tribunal issues. 

12. China’s non-participation does, however, impose a special responsibility on the Tribunal.  The 

Tribunal does not simply adopt the Philippines’ claims, and there can be no default judgment as 

a result of China’s non-appearance.  Rather, under the terms of Article 9 of Annex VII, the 

Tribunal “must satisfy itself not only that it has jurisdiction over the dispute but also that the 

claim is well founded in fact and law” before making any award.   

13. In its written arguments, the Philippines attempted to anticipate and address possible objections 

to the Tribunal’s jurisdiction that China might have raised had it participated.  The Philippines 

also suggested that the Tribunal take into account statements by officials and review the 

academic literature.  The Tribunal itself has actively sought to satisfy itself as to whether it has 

jurisdiction over the dispute.  Following China’s decision not to make a formal submission in 

this arbitration, the Tribunal requested the Philippines to provide further written argument on 

certain questions relating to jurisdiction and posed questions to the Philippines both prior to and 

during an oral hearing held in July 2015 at the Peace Palace in The Hague, the Netherlands.   

14. The publication of China’s Position Paper in December 2014 facilitated the Tribunal’s task to 

some extent, because in it, China expounded three main reasons why it considers that the 

Tribunal “does not have jurisdiction over this case.”  China summarises these as follows: 

• The essence of the subject-matter of the arbitration is the territorial sovereignty over 
several maritime features in the South China Sea, which is beyond the scope of the 
Convention and does not concern the interpretation or application of the Convention. 

• China and the Philippines have agreed, through bilateral instruments and the 
Declaration on the Conduct of Parties in the South China Sea, to settle their relevant 
disputes through negotiations.  By unilaterally initiating the present arbitration, the 
Philippines has breached its obligation under international law; 

• Even assuming, arguendo, that the subject-matter of the arbitration were concerned 
with the interpretation or application of the Convention, that subject-matter would 
constitute an integral part of maritime delimitation between the two countries, thus 
falling within the scope of the declaration filed by China in 2006 in accordance with 
the Convention, which excludes, inter alia, disputes concerning maritime 
delimitation from compulsory arbitration and other compulsory dispute settlements. 

15. In its Procedural Order No. 4 of 21 April 2015, the Tribunal decided to treat the Position Paper 

and certain communications from China as constituting, in effect, a plea concerning jurisdiction.  
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Under the Tribunal’s Rules of Procedure, this meant that the Tribunal would conduct a hearing 

dedicated to jurisdiction and rule on any plea concerning jurisdiction as a preliminary question, 

unless it determines that any objection to jurisdiction “does not possess an exclusively 

preliminary character, in which case it shall rule on such a plea in conjunction with the merits.”  

Accordingly, the Tribunal held a hearing from 7 to 13 July 2015 focused on issues of 

jurisdiction and admissibility.  In line with its duty to satisfy itself that it has jurisdiction, the 

Tribunal did not limit the hearing to the three issues raised in China’s Position Paper, but invited 

the Philippines to address other possible jurisdictional questions.  China did not attend the 

hearing, but was provided with daily transcripts and all documents submitted during the course 

of the hearing.  In addition to a large delegation from the Philippines, representatives from 

Malaysia, the Republic of Indonesia, the Socialist Republic of Viet Nam, the Kingdom of 

Thailand, and Japan attended the hearing as observers.   

16. In this Award, the Tribunal only addresses matters of jurisdiction and admissibility; it does not 

address the merits of the Philippines’ claims.  If the Tribunal finds it has no jurisdiction, the 

matter ends here.  If the Tribunal finds it has jurisdiction over any of the Philippines’ claims, it 

will hold a subsequent hearing on the merits of those claims.  If it finds that any of the 

jurisdictional issues are so closely intertwined with the merits that they cannot be decided as 

“preliminary questions”, the Tribunal will defer those jurisdictional issues for decision after 

hearing from the Parties on the merits.   

17. This Award is structured as follows. 

18. Chapter II sets out the Procedural History of the arbitration.  Under Article 5 of Annex VII, 

the Tribunal has a duty to “assure each party a full opportunity to be heard and to present its 

case.”  In line with this duty, and as the Procedural History demonstrates, the Tribunal has 

communicated to the Philippines and China all developments in this arbitration and provided 

them with the opportunity to comment on substance and procedure.  The Tribunal has reminded 

China that it remains open to it to participate in these proceedings at any stage.  The Tribunal 

has also taken steps to ensure that the Philippines is not disadvantaged by China’s non-

appearance and has conducted the proceedings in line with its duty under Article 10 of the Rules 

of Procedure, “so as to avoid unnecessary delay and expense and to provide a fair and efficient 

process for resolving the Parties’ dispute.”  

19. Chapter III contains the Parties’ requests for relief, including the claims initially made in the 

Philippines’ Amended Statement of Claim, those refined and encapsulated in the 

15 submissions in the Philippines’ Memorial of 30 March 2015, as well as the specific findings 

that the Philippines requests the Tribunal to make in this preliminary jurisdictional phase.  The 
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Chapter sets out China’s position insofar as can be discerned from communications and public 

statements, while taking note that China does not accept the arbitration and is not participating 

in the proceedings. 

20. Chapter IV deals with a number of preliminary matters.  It examines whether the Tribunal has 

been properly constituted in accordance with the Convention and addresses the legal and 

practical consequences of China’s non-appearance.  The Tribunal then considers whether 

China’s allegations that the Philippines’ initiation of the arbitration was an “abuse of 

international legal procedure” or that the Tribunal “manifestly” lacks jurisdiction require any 

special procedure under Article 294 of the Convention or engage Article 300 on good faith and 

abuse of rights. 

21. Chapter V concerns the identification and characterisation of the dispute.  The Tribunal 

examines, first, whether there is a dispute between the Parties concerning the matters raised by 

the Philippines and, second, whether such a dispute concerns the interpretation or application of 

the Convention.  In so doing, the Tribunal addresses (a) China’s contention that the dispute 

essentially concerns territorial sovereignty and (b) China’s characterisation of the dispute as 

relating to maritime boundaries.  For each category of the Philippines’ submissions, the 

Tribunal then identifies whether there is a dispute concerning the interpretation and application 

of the Convention.   

22. In Chapter VI the Tribunal addresses whether the Philippines’ recourse to arbitration is 

precluded by the fact that there are other States bordering the South China Sea whose interests 

may be affected by the arbitration, but who are not parties to the arbitration.  

23. In Chapter VII the Tribunal considers Section 1 of Part XV of the Convention, which requires 

States to settle their disputes by peaceful means and preserves their freedom to agree on the 

means to do so.  The Tribunal examines whether the Parties had an agreement, reflected 

particularly in the 2002 China–ASEAN Declaration on the Conduct of Parties in the South 

China Sea (the “DOC”), that would preclude recourse to arbitration by virtue of Articles 281 

and 282 of the Convention.  The Tribunal then addresses whether the Parties have engaged in an 

“exchange of views” as required by Article 283. 

24. Chapter VIII examines whether the limitations and exceptions set out in Section 3 of Part XV of 

the Convention (for example relating to “sea boundary delimitations”, “historic bays or titles”, and 

“military activities”) pose any obstacle to the Tribunal’s jurisdiction over the Philippines’ 

15 submissions.  To the extent that the Tribunal is able to make such an assessment now, the 

Tribunal decides whether it has jurisdiction over certain of the Philippines’ submissions.  For the 
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remaining submissions, to the extent that they give rise to jurisdictional questions not of an 

exclusively preliminary nature (meaning that the Tribunal cannot decide them without also 

examining the merits), the Tribunal reserves any decision as to whether it has jurisdiction over 

those submissions for further consideration in conjunction with the merits of the Philippines’ 

claims. 

25. Chapter IX contains the Tribunal’s formal decisions at this stage of the arbitration. 

* * * 
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B. CONSTITUTION OF THE TRIBUNAL 

28. In its Notification and Statement of Claim, the Philippines appointed Judge Rüdiger Wolfrum, a 

German national, as a member of the Tribunal in accordance with Article 3(b) of Annex VII to 

the Convention. 

29. China did not appoint a member of the Tribunal within 30 days of receiving the Notification and 

Statement of Claim.  Consequently, on 22 February 2013, the Philippines requested the 

President of the International Tribunal of the Law of the Sea (“ITLOS”) to appoint the second 

arbitrator pursuant to Articles 3(c) and 3(e) of Annex VII to the Convention.  On 23 March 

2013, the President of ITLOS appointed Judge Stanislaw Pawlak, a national of Poland, as 

arbitrator. 

30. By letter dated 25 March 2013, the Philippines requested the President of ITLOS to appoint the 

three remaining members of the Tribunal pursuant to Article 3(d) and (e) of Annex VII to the 

Convention.  On 24 April 2013, the President of ITLOS appointed Judge Jean-Pierre Cot, a 

national of France, and Professor Alfred H.A. Soons, a national of the Netherlands, as 

arbitrators and Ambassador M.C.W. Pinto, a national of Sri Lanka, as arbitrator and President of 

the Tribunal. 

31. On 21 May 2013, Ambassador Pinto withdrew from the Tribunal.  By letter dated 27 May 2013, 

the Philippines requested that the President of ITLOS fill the vacancy in accordance with 

Articles 3(e) and (f) of Annex VII to the Convention.  On 21 June 2013, the President of ITLOS 

appointed Judge Thomas A. Mensah, a national of Ghana, as arbitrator and President of the 

Tribunal, thus constituting the present Tribunal. 

C. ADMINISTRATIVE DIRECTIVE NO. 1, PROCEDURAL ORDER NO. 1, AND RULES OF PROCEDURE 

32. On 5 July 2013, the President of the Tribunal wrote to the Permanent Court of Arbitration to 

ascertain whether the PCA was willing to serve as Registry for the Proceedings.  On the same 

date, the PCA responded affirmatively. 

33. On 6 July 2013, the President of the Tribunal wrote to the Parties to seek their views about the 

designation of The Hague as the seat of the arbitration and the PCA as the Registry.  On 8 July 

2013, the Philippines confirmed that it was comfortable with both designations.  China did not 

respond. 

34. On 11 July 2013, a meeting of the Tribunal was held at the Peace Palace in The Hague.  

Following the meeting, on 12 July 2013, the Tribunal issued Administrative Directive No. 1, 
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pursuant to which the Tribunal formalised the appointment of the PCA as Registry and set in 

place arrangements for a deposit to cover fees and expenses.  Along with Administrative 

Directive No. 1, the Tribunal provided the Parties with draft Rules of Procedure and 

Declarations of Acceptance and Statements of Impartiality and Independence signed by each 

arbitrator.  Both Parties were invited to comment on the draft Rules of Procedure and to provide 

the Registry with contact details of their Agents, Counsel, or other representatives.  The PCA 

transmitted these materials to the Agent for the Philippines and the Embassy of the People’s 

Republic of China in the Kingdom of the Netherlands (the “Chinese Embassy”). 

35. On 15 July 2013, the Secretary-General of the PCA, in accordance with Administrative 

Directive No. 1, informed the Tribunal and the Parties that Ms. Judith Levine, PCA Senior 

Legal Counsel, had been appointed to serve as Registrar in these proceedings. 

36. On 31 July 2013, the Philippines submitted its comments on the draft Rules of Procedure. 

37. By Note Verbale dated 29 July 2013, China reiterated “its position that it does not accept the 

arbitration initiated by the Philippines” and returned the Tribunal’s letter of 12 July 2013 and 

accompanying documents.  China emphasised that its Note Verbale “shall not be regarded as 

China’s acceptance of or participation in the arbitration procedure.”  Throughout these 

proceedings, China has consistently asserted its non-acceptance of, and non-participation in, this 

arbitration and has returned all subsequent correspondence by way of Notes Verbales 

substantively similar to that dated 29 July 2013. 

38. On 20 August 2013, the Tribunal, having considered the communications from the Parties, 

provided the Parties with revised drafts of the Rules of Procedure and Procedural Order No. 1 

and informed them that it would issue the documents within a week, absent strong reservations 

expressed by either Party. 

39. On 27 August 2013, the Tribunal issued Procedural Order No. 1, by which it adopted the Rules 

of Procedure and fixed 30 March 2014 as the date for the Philippines to submit a Memorial that 

“shall fully address all issues including matters relating to jurisdiction, admissibility, and the 

merits of the dispute.”    Among other things, the Rules of Procedure, in Article 25(1), recalled 

that: 

Pursuant to Article 9 of Annex VII to the Convention, if one of the Parties to the dispute 
does not appear before the Arbitral Tribunal or fails to defend its case, the other Party may 
request the Arbitral Tribunal to continue the proceedings and to make its Award.  Absence 
of a Party or failure of a Party to defend its case shall not constitute a bar to the 
proceedings.  Before making its award, the Arbitral Tribunal must satisfy itself not only 
that it has jurisdiction over the dispute but also that the claim is well founded in fact and 
law. 
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Pursuant to Article 12 of the Rules of Procedure, the Registry transmitted these documents and 

all subsequent communications in these proceedings to the Agent of and Counsel for the 

Philippines and to the Chinese Ambassador to the Kingdom of the Netherlands. 

40. On 14 November 2013, after the Chinese Ambassador to the United Kingdom requested a 

meeting with the President of the Tribunal, the Tribunal sent a letter to remind the Parties to 

refrain from ex parte communications with members of the Tribunal.  The Tribunal stated that 

“[i]f a Party wishes to express its position on matters in dispute, it should be aware that such 

statements will be made available to all members of the Tribunal, the Registry and the other 

Party, in accordance with the Rules of Procedure and the need to ensure that the Parties are 

treated with equality.” The Tribunal encouraged the Parties to direct any questions of a 

procedural nature to the Registry.  The Tribunal recalled that the Registry had on two prior 

occasions discussed informal questions of a procedural nature with a representative of the 

Chinese Embassy and assured the Parties that any informal questions would be treated as such 

and would not affect either Party’s formal position with respect to the proceedings. 

41. On 3 February 2014, following enquiries from other States, the media, and the public and 

having sought the views of the Parties, the Tribunal directed the PCA to publish the Rules of 

Procedure on its website in accordance with Article 16 of the Rules of Procedure. 

D. WRITTEN ARGUMENTS 

42. On 28 February 2014, the Philippines applied for leave to amend its Statement of Claim by 

adding a request to determine the status pursuant to the Convention of the feature known 

internationally as “Second Thomas Shoal”. 

43. On 11 March 2014, having considered the Philippines’ request and the proposed amendments 

and having sought and received no comments from China, the Tribunal granted the requested 

leave pursuant to Article 19 of the Rules of Procedure and accepted the Philippines’ Amended 

Statement of Claim. 

44. On 18 March 2014, the Philippines wrote to the Tribunal concerning “the recent actions of 

China to prevent the rotation and resupply of Philippine personnel stationed at Second Thomas 

(Ayungin) Shoal.”  The Philippines stated that “China’s conduct seriously aggravates and 

extends the dispute” and reserved the right “to bring an application for the indication of 

provisional measures at the appropriate moment.”  On 19 March 2014, the Tribunal noted that it 

had not been called upon to take specific action at that time and welcomed any comments China 

might wish to provide on the Philippines’ letter. 
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45. On 30 March 2014, pursuant to Procedural Order No. 1, the Philippines submitted its Memorial 

and accompanying annexes, Chapter 7 of which dealt in particular with jurisdictional issues.  In 

accordance with the Rules of Procedure, copies of the Memorial were sent to members of the 

Tribunal, the PCA, and the Embassy of the People’s Republic of China in the Kingdom of the 

Netherlands. 

46. On 7 April 2014, the Philippines wrote further to the Tribunal regarding “China’s most recent 

actions in and around Second Thomas (Ayungin Shoal)” and expressed concern “about its 

ability to resupply its personnel.”  The Philippines reserved “all of its rights, including the right 

to bring an application for the indication of provisional measures.”  On the same day, the 

Tribunal transmitted a copy of the letter to China, noting that it had not been asked to take 

specific action, and invited any comments China might wish to make. 

47. On 12 April 2014, the Tribunal received a Note Verbale from the Embassy of the Socialist 

Republic of Viet Nam (“Viet Nam”) in the Netherlands, which stated that “Viet Nam’s legal 

interests and rights may be affected” by the arbitration and requested that the Embassy “be 

furnished with all copies of the pleadings and documents annexed thereto, and any documents 

relevant to the proceedings.”  The Tribunal conveyed a copy of the Note Verbale to the Parties 

on 14 April 2014 and invited them to provide any comments they might wish to make. 

48. On 21 April 2014, the Philippines wrote to the Tribunal, stating that it “does not consider that 

‘Viet Nam’s legal interests and rights may be affected’ by the proceedings in the present case” 

and recalling the sections of its Memorial pertaining to third parties.  Nevertheless, “in the 

interests of transparency, and because Viet Nam is also a coastal State in regard to the South 

China Sea,” the Philippines consented to the request that Viet Nam be provided with copies of 

pleadings, and left it to the discretion of the Tribunal to furnish Viet Nam with other 

“documents relevant to the proceedings.”  China did not comment on Viet Nam’s requests. 

49. On 24 April 2014, having sought the views of the Parties, the Tribunal agreed to grant Viet Nam 

access to the Memorial of the Philippines and its annexed documents and noted that the 

Tribunal would consider in due course Viet Nam’s request for access to any other relevant 

documents. 

50. The Tribunal met in The Hague on 14-15 May 2014.  On 15 May 2014, the Tribunal provided 

the Parties with a Draft Procedural Order No. 2 and a proposed timetable and invited comments 

from the Parties.  The Tribunal recalled that China had “reiterated its position that it does not 

accept the arbitration initiated by the Philippines” but also noted that it “[n]onetheless remains 

open to China to participate in these proceedings.” 
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51. On 29 May 2014, the Philippines provided comments on the Draft Procedural Order No. 2 and 

the proposed timetable. 

52. On 2 June 2014, the Tribunal issued Procedural Order No. 2, in which it set 15 December 2014 

as the date by which China could submit a Counter-Memorial. 

53. On 30 July 2014, the Philippines wrote to the Tribunal, drawing attention to China’s activities at 

several features in the South China Sea, in particular the land reclamation at McKennan 

(Hughes) Reef, Johnson Reef, Gaven Reef, and Cuarteron Reef.  The Philippines expressed 

concern regarding:  (a) the effect of these activities on the maritime entitlements of the features; 

(b) the effect on the fragile marine environment; (c) the significant departure from the status 

quo; (d) the consistency of these activities with the China–ASEAN Declaration on the Conduct 

of Parties in the South China Sea of 4 November 2002; and (e) the obligation of a State not to 

take action that might aggravate or extend a pending dispute to which it is party.  The 

Philippines indicated that it was continuing to evaluate its options and reserved all of its rights 

in these proceedings. 

54. On 5 December 2014, the Vietnamese Embassy sent a Note Verbale to the Tribunal, 

accompanied by a “Statement of the Ministry of Foreign Affairs of Viet Nam for the Attention 

of the Tribunal in the Proceedings between the Republic of the Philippines and the People’s 

Republic of China” and annexed documents (“Viet Nam’s Statement”).  Viet Nam’s Statement 

requested that the Tribunal give due regard to the position of Viet Nam with respect to:  

(a) advocating full observance and implementation of all rules and procedures of the 

Convention, including Viet Nam’s position that it has “no doubt that the Tribunal has jurisdiction 

in these proceedings”; (b) preserving Viet Nam’s rights and interests of a legal nature; (c) noting 

that the Philippines does not request this Tribunal to consider issues not subject to its 

jurisdiction under Article 288 of the Convention (namely questions of sovereignty and maritime 

delimitation); (d) “resolutely protest[ing] and reject[ing]” any claim by China based on the 

“nine-dash line”; and (e) supporting the Tribunal’s competence to interpret and apply Articles 

60, 80, 194(5), 206, 293(1), and 300 of the Convention and other relevant instruments.  Viet 

Nam reserved “the right to seek to intervene if it seems appropriate and in accordance with the 

principles and rules of international law, including the relevant provisions of UNCLOS.”  Viet 

Nam also repeated its request to receive copies of all relevant documents in the arbitration. 

55. On 7 December 2014, the Ministry of Foreign Affairs of the People’s Republic of China 

published a “Position Paper of the Government of the People’s Republic of China on the Matter 

of Jurisdiction in the South China Sea Arbitration Initiated by the Republic of the Philippines.” 
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56. On 8 December 2014, the Chinese Embassy deposited with the PCA a Note Verbale requesting 

that the PCA forward China’s Position Paper and its English translation to the members of the 

Tribunal.  The Note Verbale added:  “The Chinese Government reiterates that it will neither 

accept nor participate in the arbitration unilaterally initiated by the Philippines.  The Chinese 

Government hereby makes clear that the forwarding of the aforementioned Position Paper shall 

not be regarded as China’s acceptance of or its participation in the arbitration.” 

57. On 11 December 2014, the Tribunal wrote to the Parties, noting that it had received the Note 

Verbale from the People’s Republic of China and the accompanying Position Paper.  The 

Tribunal also enclosed and sought the Parties’ views on Viet Nam’s Statement, in particular with 

respect to (a) Viet Nam’s request for “any further documents relevant to Viet Nam’s interests in 

this matter” and (b) Viet Nam’s statement that “it reserves the right to seek to intervene if it 

seems appropriate and in accordance with the principles and rules of international law.” 

58. On 16 December 2014, the Tribunal—observing that China had not filed a Counter-Memorial in 

time and mindful of the provisions of Annex VII to the Convention, including Article 5 (which 

provides that the Tribunal shall “determine its own procedure, assuring to each party a full 

opportunity to be heard and to present its case”) and Article 9 (which provides for the 

continuation of proceedings if “one of the parties to the dispute does not appear before the 

arbitral tribunal or fails to defend its case”)—issued Procedural Order No. 3.  In Procedural 

Order No. 3, the Tribunal established a timetable for written submissions from both Parties in 

accordance with Article 25(2) of the Rules of Procedure.  Article 25(2) of the Rules of 

Procedure provides: 

In the event that a Party does not appear before the Arbitral Tribunal or fails to defend its 
case, the Arbitral Tribunal shall invite written arguments from the appearing Party on, or 
pose questions regarding, specific issues which the Arbitral Tribunal considers have not 
been canvassed, or have been inadequately canvassed, in the pleadings submitted by the 
appearing Party. The appearing Party shall make a supplemental written submission in 
relation to the matters identified by the Arbitral Tribunal within three months of the 
Arbitral Tribunal’s invitation. The supplemental submission of the appearing Party shall be 
communicated to the non-appearing Party for its comments which shall be submitted within 
three months of the communication of the supplemental submission. The Arbitral Tribunal 
may take whatever other steps it may consider necessary, within the scope of its powers 
under the Convention, its Annex VII, and these Rules, to afford to each of the Parties a full 
opportunity to present its case. 

59. The Tribunal annexed to Procedural Order No. 3 a Request for Further Written Argument by the 

Philippines Pursuant to Article 25(2) of the Rules of Procedure (the “Request for Further 

Written Argument”) and fixed 16 March 2015 as the date for the Philippines to file a 

Supplemental Written Submission.  The Tribunal also fixed 16 June 2015 as the date by which 

China could provide comments in response.  The Request for Further Written Argument 

included specific questions relating to admissibility, jurisdiction, and the merits of the dispute 
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and invited the Philippines’ comments on any relevant public statements made by Chinese 

government officials or others. 

60. In a letter accompanying Procedural Order No. 3, the Tribunal invited the Parties’ comments on 

certain procedural matters, including (a) the possible bifurcation of the proceedings, (b) the 

possible appointment of an expert hydrographer, (c) the possibility of a site visit, (d) the 

appropriate procedure with regard to any amicus curiae submissions that the Tribunal may 

receive, and (e) the scheduling of a hearing in July 2015.  The Tribunal noted China’s reiteration 

of its position that it does not accept the arbitration, but recalled that it nonetheless remains open 

to China to participate in these proceedings. 

61. On 22 December 2014, the Embassy of Viet Nam sent a Note Verbale to the Tribunal, 

requesting that it be furnished with a copy of Procedural Order No. 3 and further 

communications between the Tribunal and the Parties.  The Tribunal forwarded the Note 

Verbale to the Parties on 24 December 2014 for their comments. 

62. On 26 January 2015, the Philippines wrote twice to the Tribunal.  The first letter set out the 

Philippines’ comments on Viet Nam’s requests.  The Philippines noted, amongst other things, 

that it values the principles of openness and transparency and stated that it would be appropriate 

to allow Viet Nam access to the requested documents.  The Philippines considered that the 

Tribunal’s broad discretion on procedural matters encompasses the power to permit 

intervention, to accept Viet Nam’s statement into the record, and to take any steps it might 

consider appropriate to request information from Viet Nam. 

63. The second letter contained the Philippines’ comments on the procedural matters raised in the 

Tribunal’s letter of 16 December 2014.  The Philippines (a) opposed bifurcation, (b) made 

suggestions as to the appropriate profile of a technical expert, (c) commented on the desirability 

and prospects of organizing a site visit, (d) commented on appropriate procedures for evaluating 

any amicus curiae submission, and (e) commented on the dates and scope of an oral hearing. 

64. On 6 February 2015, the Chinese Ambassador to the Kingdom of the Netherlands wrote 

individually to the members of the Tribunal, setting out “the Chinese Government’s position on 

issues relating to the South China Sea arbitration initiated by the Philippines” (the “Chinese 

Ambassador’s First Letter”).  The Chinese Ambassador’s First Letter described China’s 

Position Paper as having “comprehensively explain[ed] why the Tribunal . . . manifestly has no 

jurisdiction over the case.”  The letter also stated that the Chinese Government “holds an 

omnibus objection to all procedural applications or steps that would require some kind of 

response from China.”  The letter further clarified that China’s non-participation and 
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non-response to any issue raised by the Tribunal “shall not be understood or interpreted by 

anyone in any sense as China’s acquiescence in or non-objection to any and all procedural or 

substantive matters already or might be raised by the Arbitral Tribunal.”  The letter further 

expressed China’s “firm opposition” to some of the procedural items raised in the PCA’s 

correspondence, such as “intervention by other States,” “amicus curiae submissions,” and “site 

visit[s]”.  Finally, the letter recalled the commitment of China and ASEAN countries to 

resolving disputes through consultation and negotiation and expressed the hope that “all relevant 

actors will act in a way that contributes to peaceful settlement of the South China Sea disputes, 

cooperation among the coastal States of the South China Sea and the maintenance of peace and 

stability in the South China Sea.” 

65. On 17 February 2015, the Tribunal authorised the Registry to provide Viet Nam with a copy of 

Procedural Order No. 3 and the Tribunal’s accompanying Request for Further Written Argument.  

The Tribunal stated that it would address the permissibility of intervention in these proceedings 

“only in the event that Viet Nam in fact makes a formal application for such intervention.” 

66. On 2 March 2015, the Philippines wrote to the Tribunal, advising that Acting Solicitor General 

Florin T. Hilbay would replace the former Solicitor General Francis H. Jardeleza as Agent for 

the Philippines. 

67. On 16 March 2015, pursuant to Procedural Order No. 3, the Philippines submitted its 

Supplemental Written Submission and accompanying annexes (the “Supplemental Written 

Submission”).  In accordance with the Rules of Procedure, copies were sent to members of the 

Tribunal, the PCA, and the Embassy of the People’s Republic of China in the Kingdom of the 

Netherlands.  A copy was also made available to Viet Nam. 

E. BIFURCATION OF PROCEEDINGS 

68. On 21 April 2015, following its third meeting in The Hague, the Tribunal issued Procedural 

Order No. 4, in which it noted the views of the Parties on bifurcation and the practice of 

international courts and tribunals of (a) taking note of public statements or informal 

communications made by non-appearing Parties, (b) treating such statements and 

communications as equivalent to or as constituting preliminary objections, and (c) bifurcating 

proceedings to address some or all of such objections as preliminary questions. Procedural 

Order No. 4 provided as follows: 
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1. Scope and Dates of July Hearing  

1.1 The Arbitral Tribunal considers that the communications by China, including 
notably its Position Paper of 7 December 2015 and the Letter of 6 February 2015 
from the Ambassador of the People’s Republic of China to the Netherlands, 
effectively constitute a plea concerning this Arbitral Tribunal’s jurisdiction for the 
purposes of Article 20 of the Rules of Procedure and will be treated as such for the 
purposes of this arbitration. 

1.2 As provided for in Article 20(3) of the Rules of Procedure, the Arbitral Tribunal 
shall “rule on any plea concerning its jurisdiction as a preliminary question, unless 
the Arbitral Tribunal determines, after seeking the views of the Parties, that the 
objection to its jurisdiction does not possess an exclusively preliminary character.” 

1.3 The Arbitral Tribunal considers that, in light of the circumstances and its duty to 
“assure to each Party a full opportunity to be heard and to present its case,” it is 
appropriate to bifurcate the proceedings and to convene a hearing to consider the 
matter of the Arbitral Tribunal’s jurisdiction and, as necessary, the admissibility of 
the Philippines’ submissions (“Hearing on Jurisdiction”). 

1.4 Notwithstanding its decision that China’s communications effectively constitute a 
plea concerning the jurisdiction of the Arbitral Tribunal, the Arbitral Tribunal 
considers that it continues to have a duty pursuant to Article 9 of Annex VII to the 
Convention to satisfy itself that it has jurisdiction over the dispute.  Accordingly, the 
Arbitral Tribunal shall not be prevented from considering other possible issues of 
jurisdiction and admissibility not addressed in China’s Position Paper, and the 
Hearing on Jurisdiction will not be limited to the questions raised in China’s 
Position Paper. 

1.5 The Hearing on Jurisdiction will commence on 7 July 2015 and will close on 13 July 
2015, in accordance with a detailed schedule to be finalised in consultation with the 
Parties.  

1.6 Noting that pursuant to Procedural Order No. 3 China has until 16 June 2015 to 
submit comments on the Philippines’ Supplemental Written Submission and the 
Philippines’ suggestions in its letter of 26 January 2015, the Arbitral Tribunal will 
aim to circulate, on or before 22 June 2015, any questions it may have relating to 
issues of jurisdiction and admissibility which it wants the Parties to address during 
the Hearing on Jurisdiction.  The Parties will, however, not be limited during the 
Hearing on Jurisdiction to addressing those questions and this procedure will not 
rule out the possibility of individual members of the Arbitral Tribunal raising 
questions during the course of the hearing.   

2. Decision on Jurisdiction and Admissibility  

2.1 Conscious of its duty to conduct proceedings “to avoid unnecessary delay and 
expense and to provide a fair and efficient process,” and the Philippines’ expressed 
concerns about delay and disruption, the Arbitral Tribunal will endeavour to issue its 
decision on such preliminary objections that it determines appropriate as soon as 
possible after the Hearing.  

2.2 If the Arbitral Tribunal determines after the Hearing on Jurisdiction that there are 
jurisdictional objections that do not possess an exclusively preliminary character, 
then, in accordance with Article 20(3) of the Rules of Procedure, such matters will 
be reserved for consideration and decision at a later stage of the proceedings. 

. . .  

69. Along with Procedural Order No. 4, the Tribunal wrote to the Parties regarding the proposed 

schedule and logistics for the hearing on jurisdiction and admissibility (the “Hearing on 
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Jurisdiction”).  The letter explained that the “Arbitral Tribunal does not intend to open the 

hearing to members of the public” and that it “will only consider whether representatives of 

interested States may attend the hearing as observers upon request from that State.”  It further 

stated that it would “consider whether to make the verbatim records of the hearings public at 

some later date.”  Finally, the Tribunal stated that it was “[c]onscious of its duty under Article 

10(1) of the Rules of Procedure to ‘conduct the proceedings so as to avoid unnecessary delay 

and expense and to provide a fair and efficient process for resolving the Parties’ dispute’.”  The 

Tribunal accordingly invited the Parties’ views on whether it should: 

without prejudice to any findings on jurisdiction and admissibility, nevertheless proceed to: 
(i) reserve a period of time in the next 6-12 months for a subsequent hearing should such a 
hearing become necessary; (ii) take steps now to ascertain the availability of potential 
technical experts who may assist the Arbitral Tribunal in the event a subsequent hearing on 
the merits should become necessary.  

The Parties were also invited to comment on all other matters covered in the letter. 

70. On 22 April 2015, the Tribunal informed Viet Nam that it had taken note of Viet Nam’s 

Statement of 5 December 2014 and noted that the Statement had been included in the record by 

the Philippines as Annex 468 to the Supplemental Written Submission.   

F. PRE-HEARING PROCEDURES AND REQUESTS FROM OTHER STATES 

71. On 11 May 2015, the Philippines wrote to the Tribunal concerning the procedural matters 

relating to the Hearing on Jurisdiction.  The Philippines stated its “strong interest in 

transparency and public access to information” and proposed that the verbatim records of the 

hearing be published after review and correction.  The Philippines also urged the Tribunal to 

consider opening the Hearing on Jurisdiction to the public and indicated that it was in favour of 

the Tribunal provisionally scheduling dates for subsequent hearings on the merits and making 

provisional arrangements to engage an appropriate technical expert. 

72. On 21 May 2015, the Tribunal received a letter from the Philippines dated 27 April 2015 (the 

transmission of which had been delayed), which described China’s “current[] engage[ment] in a 

massive land reclamation project at various features in the South China Sea” as “deeply 

troubling to the Philippines” and submitted that such actions were in “violation of the 

Philippines’ rights and in disregard of . . . China’s duty not to cause serious harm to the marine 

environment.”  In light of such developments, the Philippines suggested that a merits hearing be 

provisionally scheduled at the earliest possible date. 

73. On 2 June 2015, the Tribunal confirmed the schedule for the Hearing on Jurisdiction.  With 

respect to publicity, the Tribunal decided that the Registry would issue a press release at the 
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time of the Hearing on Jurisdiction and would publish corrected transcripts shortly thereafter.  

However, the Tribunal informed the Parties that the hearing would not be open to the public 

generally and that the Tribunal would only consider allowing representatives of interested States 

to attend the hearing upon receipt of a written request.  With respect to provisional dates for a 

merits hearing, the Tribunal asked the Parties to reserve dates in late November 2015.  The 

Tribunal also advised that it was checking the availability of expert candidates.   

74. On 11 June 2015, the Tribunal received a Note Verbale from the Embassy of Malaysia in the 

Kingdom of the Netherlands noting that “as one of the littoral states of the South China Sea, 

Malaysia has been following the proceedings and considers . . . that Malaysia’s interests might 

be affected.”  The Malaysian Embassy therefore requested copies of pleadings and other 

relevant documents and requested that a small delegation of representatives be permitted to 

attend the Hearing on Jurisdiction as observers.  The Tribunal then wrote to the Parties seeking 

their views on Malaysia’s requests. 

75. By 16 June 2015, the date set by Procedural Order No. 3 for China’s comments on the 

Philippines’ Supplemental Written Submission, no comments had been received from China.   

76. On 21 June 2015, the Philippines wrote to the Tribunal, repeating its strong interest in the 

transparency of these proceedings and indicating that it had no objection to Malaysia receiving 

copies of the relevant documents or sending a small delegation to attend the Hearing on 

Jurisdiction.   

77. On 23 June 2015, the Tribunal wrote to the Parties in preparation for the Hearing on Jurisdiction 

and, as anticipated in Procedural Order No. 4, set out a list of issues that the Philippines might 

wish to address in the course of the Hearing.   

78. On 25 June 2015, the Tribunal informed the Parties and the Malaysian Embassy that, having 

sought the views of the Parties, it had decided to permit Malaysia to be furnished with copies of 

certain documents and to send a small delegation to attend the Hearing on Jurisdiction as 

observers. 

79. On 26 June 2015, the Tribunal received a Note Verbale from the Embassy of Japan in the 

Kingdom of the Netherlands expressing the interest of Japan “as State Party to the Convention” 

in attending the Hearing on Jurisdiction as an observer.  The Tribunal conveyed the Japanese 

request to the Parties for comment.  The Philippines replied on 28 June 2015 that it did not 

object to a small delegation of Japanese representatives attending the Hearing on Jurisdiction as 

observers.  
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80. On 29 June 2015, the Tribunal received requests from the Embassies of the Socialist Republic 

of Viet Nam and the Republic of Indonesia in the Kingdom of the Netherlands for permission to 

send small delegations of observers to the Hearing on Jurisdiction.  A similar request was 

received from the Royal Thai Embassy in The Kingdom of the Netherlands on 30 June 2015.  

The Tribunal conveyed the requests to the Parties for comment.  

81. On 30 June 2015, the Philippines advised that its Agent, Mr. Florin T. Hilbay, had been 

promoted to Solicitor General of the Philippines as of 16 June 2015. 

82. On 1 July 2015, the Philippines stated, “[i]n light of its oft-stated interest in transparency,” that 

it had no objection to Thailand, Indonesia or Viet Nam sending small delegations of 

representatives to observe the hearing. 

83. On 1 July 2015, China’s Ambassador to the Kingdom of the Netherlands sent a second letter to 

the members of the Tribunal (the “Chinese Ambassador’s Second Letter”) setting out the 

Chinese Government’s position.  The letter first recalled China’s “consistent policy and practice 

of [resolving] the disputes related to territory and maritime rights and interests with States 

directly concerned through negotiation and consultation” and noted China’s “legitimate right” 

under the Convention “not to accept any imposed solution or any unilateral resorting to a third-

party settlement,” a right that it considered the Philippines breached by initiating the arbitration.  

Second, the Ambassador expressed the Chinese Government’s concern that the Philippines’ 

unilateral resort to arbitration would “erode the confidence shared by China and ASEAN 

Member States in jointly safeguarding peace and stability in the South China Sea.”  Third, the 

Ambassador recalled that the Chinese Government’s position had been elaborated in China’s 

Position Paper.  Finally, the Ambassador stated that the Chinese Government’s statements, 

including the Ambassador’s letters, “shall by no means be interpreted as China’s participation in 

the arbitral proceeding” and that China “opposes any moves to initiate and push forward the 

arbitral proceeding, and does not accept any arbitral arrangements, including the hearing 

procedures.”  A copy of the Chinese Ambassador’s Second Letter was sent to the Philippines on 

2 July 2015. 

84. On 3 July 2015, the Tribunal informed the Parties that it had agreed to permit a small delegation 

from each of the governments of Viet Nam, Indonesia, Japan, and Thailand (in addition to 

Malaysia) to send small delegations of representatives to attend the hearing as observers.  All 

observer delegations were informed of the hearing schedule and were reminded that their role 

would be to watch and listen, not to make statements. 
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85. On 7 July 2015, the Embassy of Brunei Darussalam in Brussels asked to be provided with “the 

transcripts of the arbitration and any other relevant information as soon as it becomes 

available.”  

G. HEARING ON JURISDICTION AND ADMISSIBILITY 

86. Pursuant to Procedural Order No. 4, the Hearing on Jurisdiction took place in two rounds on 

7, 8, and 13 July 2015 at the Peace Palace in The Hague, the Netherlands.  The following were 

present at the Hearing: 

Tribunal 
Judge Thomas A. Mensah (Presiding) 
Judge Jean-Pierre Cot 
Judge Stanislaw Pawlak 
Professor Alfred H.A. Soons 
Judge Rüdiger Wolfrum 
 
Philippines 
Agent 
Solicitor General Mr. Florin T. Hilbay 
 
Representatives of the Philippines 
House Speaker Feliciano Belmonte, Jr. 
Executive Secretary Paquito N. Ochoa, Jr. 
Secretary of Foreign Affairs Albert F. Del Rosario 
Secretary of Justice Leila M. De Lima 
Secretary of National Defense Voltaire T. Gazmin 
Secretary Alfredo Benjamin S. Caguioa 
Secretary Ronaldo M. Llamas 
Justice Francis H. Jardeleza 
Justice Antonio T. Carpio 
Ambassador Jaime Victor B. Ledda 
Ambassador Victoria S. Bataclan 
Deputy Executive Secretary Menardo I. Guevarra 
Undersecretary Emmanuel T. Bautista  
Undersecretary Abigail D. F. Valte 
Undersecretary Mildred Yovela Umali-Hermogenes 
Assistant Secretary Benito B. Valeriano 
Assistant Secretary Maria Cleofe R. Natividad 
Assistant Secretary Eduardo Jose De Vega 
Assistant Secretary Naealla Rose Bainto-Aguinaldo 
Assistant Secretary Jose Emmanuel David M. Eva III 
Justice Sarah Jane T. Fernandez 
Consul General Henry S. Bensurto, Jr. 
Minister and Consul General Marie Charlotte G. Tang 
Minister and Consul Dinno M. Oblena 
Director Ana Marie L. Hernando 
Second Secretary and Consul Zoilo A. Velasco 
Brigadier General Danilo D. Isleta 
Colonel Romulo A. Manuel, Jr. 
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Attorney Josel Mostajo 
Attorney Maximo Paulino T. Sison III 
Attorney Aiza Katrina S. Valdez 
Associate Solicitor Elvira Joselle R. Castro 
Associate Solicitor Maria Graciela D. Base 
Associate Solicitor Melbourne D. Pana 
Mr. Ruben A. Romero 
Mr. Rene Fajardo 
Ms. Bach Yen Carpio 
Attorney Jennie Logronio 
Attorney Holy Ampaguey 
Attorney Oliver Delfin 
Attorney Melquiades Marcus N. Valdez  
 
Counsel and Advocates 
Mr. Paul S. Reichler 
Mr. Lawrence H. Martin 
Professor Bernard H. Oxman 
Professor Philippe Sands QC 
Professor Alan Boyle 
 
Counsel 
Mr. Yuri Parkhomenko 
Mr. Nicholas M. Renzler 
 
Technical Expert 
Mr. Scott Edmonds 
 
Assistants 
Ms. Jessie Barnett-Cox 
Ms. Elizabeth Glusman 
Ms. Nancy Lopez 

China  
No Agent or representatives present 

Delegations from Observer States  
 
Republic of Indonesia 
Mr. Ibnu Wahyutomo, Embassy of Indonesia 
Mr. Ayodhia GL Kalake, Ministry for Maritime Affairs 
Mr. Damos Dumoli Agusman, Ministry of Foreign Affairs 
Ms. Ourina Ritonga, Embassy of Indonesia 
Ms. Monica Nila Sari, Embassy of Indonesia 
Ms. Tita Yowana Alwis, Ministry of Foreign Affairs 
Ms. Fedra Devata Rossi, Ministry of Foreign Affairs 
 
Japan 
Mr. Masayoshi Furuya, Embassy of Japan 
Mr. Nobuyuki Murai, Embassy of Japan 
Ms. Kaori Matsumoto, Embassy of Japan 
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Malaysia 
Mr. Azfar Mohamad Mustafar, Ministry of Foreign Affairs 
Mr. Tan Ah Bah, Department of Survey and Mapping 
Mr. Mohd Helmy Ahmad, Prime Minister’s Department 
Mr. Ahmad Zuwairi Yusoff, Embassy of Malaysia 
 
Thailand 
Ambassador Ittiporn Boonpracong 
Mr. Asi Mamanee, Embassy of Thailand 
Ms. Prim Masrinuan, Embassy of Thailand 
Ms. Kanokwan Ketchaimas, Embassy of Thailand 
Ms. Natsupang Poshyananda, Embassy of Thailand 
 
Socialist Republic of Viet Nam 
Mr. Trinh Duc Hai, National Boundary Commission 
Ambassador Nguyen Duy Chien 
Mr. Nguyen Dang Thang, National Boundary Commission 
Mr. Thomas Grant, Counsel 
 
Permanent Court of Arbitration 
Ms. Judith Levine (Registrar) 
Mr. Garth Schofield 
Mr. Robert D. James 
Mr. Brian McGarry 
Ms. Nicola Peart 
Ms. Julia Solana 
Ms. Gaëlle Chevalier 
 
Court Reporter 
Mr. Trevor McGowan 

87. The Secretary-General of the PCA, Mr. Hugo H. Siblesz, also attended part of the Hearing on 

Jurisdiction as an observer.  

88. During the Hearing, oral presentations were made by: Solicitor General Florin T. Hilbay, the 

Agent of the Philippines; Secretary Albert F. Del Rosario, the Secretary of Foreign Affairs of 

the Philippines; Mr. Paul S. Reichler and Mr. Lawrence H. Martin of Foley Hoag LLP, 

Washington, DC; Professor Philippe Sands QC of Matrix Chambers, London; Professor Bernard 

H. Oxman of the University of Miami; and Professor Alan Boyle of Essex Court Chambers, 

London.   

89. The Registry delivered daily transcripts of the Hearing to the Chinese Embassy, along with 

copies of all materials submitted by the Philippines during the course of their oral presentations.  

90. On 10 July 2015, the Tribunal provided the Parties with “Questions for the Philippines to 

Address in the Second Round.”  Copies of the questions were subsequently made available to 
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the observer delegations.  Also on 10 July 2015, the Tribunal invited the Parties to comment on 

various requests for documents from the observer delegations. 

91. On 12 July 2015, the Philippines submitted to the Tribunal various items in connection with the 

hearing, including:  (a) a letter stating the Philippines had no objection to furnishing the 

observer delegations with copies of the Tribunal’s questions of 10 July 2015; (b) a letter 

commenting on various document requests from the observer delegations; (c) a letter enclosing 

a copy of a Note Verbale from the Embassy of China in Manila dated 6 July 2015; (d) a letter 

enclosing Annex 583 which comprised a list of data about satellite photos and navigational 

charts; and (e) a list of new Annexes which had been referred to in the course of the Philippines’ 

oral pleadings.  Copies of these materials were sent to the Chinese Embassy. 

92. On 13 July 2015, in the second round of the Hearing on Jurisdiction, the Philippines responded 

to the Tribunal’s written questions circulated on 10 July 2015 as well as to oral questions posed 

by individual arbitrators.  Following a closing statement by the Agent for the Philippines, the 

Presiding Arbitrator outlined the next steps in the proceeding, including an invitation to the 

Philippines to submit by 23 July 2015 written responses to certain questions posed during the 

second round and an opportunity for China to comment by 17 August 2015 on any matter raised 

during or after the Hearing on Jurisdiction.  The Presiding Arbitrator then declared the Hearing 

on Jurisdiction closed.  

H. POST-HEARING PROCEEDINGS 

93. On 18 July 2015, in accordance with the Tribunal’s invitation to both Parties, the Philippines 

suggested certain corrections to the transcript.   

94. On 23 July 2015 the Philippines filed its Written Responses to the Arbitral Tribunal’s 13 July 

2015 Questions and accompanying annexes, copies of which were conveyed to China.   

95. On 24 July 2015, having sought the views of the Parties on the various requests from observer 

delegations and from Brunei Darussalam, the Tribunal informed the Parties that it would grant 

the observer delegations and Brunei Darussalam access to certain documents, including written 

submissions, procedural orders, answers to the Tribunal’s questions, and the reviewed and 

corrected hearing transcripts.  

96. China did not respond to the invitation to submit to the Tribunal, by 17 August 2015, comments 

on matters raised during or after the Hearing on Jurisdiction.  However, on 24 August 2015, 

China published “Foreign Ministry Spokesperson Hua Chunying’s Remarks on the Release of 

the Transcript of the Oral Hearing on Jurisdiction by the South China Sea Arbitral Tribunal 
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III. RELIEF REQUESTED AND SUBMISSIONS 

99. In its Amended Statement of Claim, the Philippines requested, under the heading “Relief 

Sought”, that the Tribunal issue an Award that: 

• Declares that China’s rights in regard to maritime areas in the South China Sea, like 
the rights of the Philippines, are those that are established by UNCLOS, and consist 
of its rights to a Territorial Sea and Contiguous Zone under Part II of the 
Convention, to an Exclusive Economic Zone under Part V, and to a Continental 
Shelf under Part VI; 

• Declares that China’s maritime claims in the South China Sea based on its so-called 
“nine-dash line” are contrary to UNCLOS and invalid; 

• Requires China to bring its domestic legislation into conformity with its obligations 
under UNCLOS; 

• Declares that Mischief Reef, McKennan Reef and Second Thomas Shoal are 
submerged features that form part of the Continental Shelf of the Philippines under 
Part VI of the Convention, and that China’s occupation of and construction activities 
on Mischief Reef and McKennan Reefs; and its exclusion of Philippine vessels from 
Second Thomas Shoal, violate the sovereign rights of the Philippines; 

• Requires that China end its occupation of and activities on Mischief Reef and 
McKennan Reef and at Second Thomas Shoal; 

• Declares that Gaven Reef and Subi Reef are submerged features in the South China 
Sea that are not above sea level at high tide, are not islands under the Convention, 
and are not located on China’s Continental Shelf, and that China’s occupation of and 
construction activities on these features are unlawful; 

• Requires China to terminate its occupation of and activities on Gaven Reef and Subi 
Reef; 

• Declares that Scarborough Shoal, Johnson Reef, Cuarteron Reef and Fiery Cross 
Reef are submerged features that are below sea level at high tide, except that each 
has small protrusions that remain above water at high tide, which are “rocks” under 
Article 121(3) of the Convention and which therefore generate entitlements only to a 
Territorial Sea no broader than 12 M; and that China has unlawfully claimed 
maritime entitlements beyond 12 M from these features;  

• Requires that China refrain from preventing Philippine vessels from exploiting in a 
sustainable manner the living resources in the waters adjacent to Scarborough Shoal 
and Johnson Reef, and from undertaking other activities inconsistent with the 
Convention at or in the vicinity of these features; 

• Declares that the Philippines is entitled under UNCLOS to a 12 M Territorial Sea, a 
200 M Exclusive Economic Zone, and a Continental Shelf under Parts II, V and VI 
of UNCLOS, measured from its archipelagic baselines; 

• Declares that China has unlawfully claimed, and has unlawfully exploited the living 
and non-living resources in the Philippines’ Exclusive Economic Zone and 
Continental Shelf, and has unlawfully prevented the Philippines from exploiting 
living and non-living resources within its Exclusive Economic Zone and Continental 
Shelf; 

• Declares that China has unlawfully interfered with the exercise by the Philippines of 
its rights to navigation and other rights under the Convention in areas within and 
beyond 200 M of the Philippines’ archipelagic baselines; and 
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Figure 5: “China’s Maximum Potential Entitlements under UNCLOS Compared to  
its Nine-Dash Line Claim in the Southern Sector” (Memorial, Figure 4.2) 
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187. In the circumstances described above and in light of Viet Nam’s own stance with respect to the 

proceedings, the Tribunal finds that Viet Nam is not an indispensable third party and that its 

absence as a party does not preclude the Tribunal from proceeding with the arbitration. 

188. Similarly, the absence of other States as parties to the arbitration poses no obstacle.  Like Viet 

Nam, Malaysia and Indonesia have received copies of the pleadings and attended the hearings 

as observers and Brunei Darussalam has been provided with copies of documents.  No argument 

has been made by China, the Philippines, or the neighbouring States that their participation is 

indispensable to the Tribunal proceeding with this case. 

* * * 
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marine environment.  The two treaties establish parallel environmental regimes that overlap in a 

discrete area.  One creates a distinct jurisdiction to address the protection of the marine 

environment whilst the other aims to protect biodiversity in general.  The same facts may give 

rise to violations of both treaties, but a violation of Articles 192 and 194 of the Convention does 

not necessarily give rise to a violation of the CBD such that Article 27 of the CBD may be 

invoked to settle disputes regarding “the interpretation and application of the Convention.”  In 

this respect the Tribunal agrees with the Philippines that “[a] dispute under UNCLOS does not 

become a dispute under the CBD merely because there is some overlap between the two.  

Parallel regimes remain parallel regimes.” 

286. This conclusion is supported by the fact that Article 27 of the CBD does not expressly exclude 

recourse to dispute settlement procedures under Section 2 of Part XV of the Convention.  For the 

reasons outlined above in connection with the DOC, the Tribunal is of the view that a clear 

exclusion of Part XV procedures is required in order for Article 281 to present an obstacle for the 

Tribunal’s jurisdiction. 

287. Moreover, Article 22 of the CBD, which addresses the relationship between the CBD and other 

international conventions, states that: 

1. The provisions of this Convention shall not affect the rights and obligations of any 
contracting Party deriving from any existing international agreement, except where 
the exercise of those rights and obligations would cause a serious damage or threat 
to biological diversity. 

2. Contracting Parties shall implement this Convention with respect to the marine 
environment consistently with the rights and obligations of States under the law of 
the sea. 

288. Article 22(1) of the CBD preserves the rights and obligations of the Philippines and China under 

the Convention, including under Part XV, Section 2 relating to dispute settlement.  Article 22(2) 

of the CBD recognises the substantive overlap between the two parallel conventions and 

therefore requires that they be implemented consistently. 

289. The dispute settlement provisions in the CBD therefore cannot, by virtue of Article 281, 

preclude the Tribunal’s jurisdiction over Submissions No. 11 and 12(b). 

B. ARTICLE 282 (OBLIGATIONS UNDER GENERAL, REGIONAL OR BILATERAL AGREEMENTS) 

290. Article 282 of the Convention provides: 

If the States Parties which are parties to a dispute concerning the interpretation or 
application of this Convention have agreed, through a general, regional or bilateral 
agreement or otherwise, that such dispute shall, at the request of any party to the dispute, be 
submitted to a procedure that entails a binding decision, that procedure shall apply in lieu of 
the procedures provided for in this Part, unless the parties to the dispute otherwise agree. 
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