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A Call for Coherence in International Law

Praises for the Prohibition Against “Clinical Isolation”
in WTO Dispute Settlement

Gabrielle MARCEAU *

I. INTRODUCTION

Interdependencies between States, on all levels are rapidly increasing. Thas, the
thrusts of policy and legal instruments that States are enacting are subject to closer
examination and more stringent challenges not only within each State but also
between States, This calls for greater coherence between various policies adopted by
States and the legal regimes that sustain them. This need for greater coherence exists
within the mulcilateral trade system (a specialized sub-system of law) as well as between
the multilateral trade system and other sub-systems of international law and with
principles and rules of general international law and institutions. Basic rules and
-principles of treaty interpretation, such as the presumption against conflicts and the
necessity for effective interpretation, are expressions of this need for a coherent
approach to international law matters generally.

The pressing call for States to evolve within the parameters for “sustainable
development” is another expression of this need for greater co-ordination and coherence
between trade, development and environment policies, If the initial rationale for trade
liberalization was peace and economic growth, sustainable development is about ensuring
continued peace and the effective well-being of future generations. This article focusses
the discussions on the call for coherence between the areas of trade, development and
environment as part of this broader concemn for sustainable development in the context
of the World Trade Organization (WTO) dispute settlement.

Incorporated into the preamble of the Agreement Establishing the World Trade
Organization, the concept of sustainable devclopment,g as defined in the Rio
Declaration? and Agenda 21, emphasizes both environmental protection and the

* Ph. D. The author completed this article whilst lecturing at Monash University, Australia, in the samuner
of 1999. The opinions expressed in this article are strictly personal. The author is especially grateful to Matthew
tilwell for his assistance, abundant comments, and our numerous discussions on any aspects of this article,
hanks also go to Laurence Boisson-de Chazourncs, Eric Canal-Forgues, Mary Footer, Fiona Mcklow, Litizia
Rascella and Witold Tymowski for their comments and inputs on previous drafts of this article. All mistakes arc
' the author’s only.
Marrakesh Agreement Establishing the World Trade Organization (hereinafter WTO Agreement) 131
LL.M, 1125 (1994).
. 2 Rio Declaration on Environment and Development, 14 June 1992, UN. Doc. A/CONE151/5/Rev.1
(1992)5, reprinted in 31 LL.M. 874 (1992} (hereinafter Rio Declaration).
Agenda 21, UN. Conference on Environment and Development (UNCED), Annex II, UN. Doc. A/
CONE151/26/Rev.1 (1992) (hereinafter Agenda 21).
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eradication of poverty.* Many people are challenging the existing General Agreem
on Tarifls and Trade (GATT)/WTO system as being impermeable to this need.
sustainable development. Although arguably insufficient and outdated, the old bag]
provisions of Article XX were, and still are, a recognition that tensions may e ;
between market access rights and other legitimate policies (such as environment)
constitute a call for some coherent approach to resolving these tensions.

The issue of WTO trade disputes involving environmental policies is (_omple
it subsumes many diverse but interrelated aspects of human, animal and plant sur
together with the urgency for a far-reaching solution to the alleviation of pover
human economic misery. For a variety of reasons, many countries have resisted furt
consideration of environmental issues at the WTQO. Concern has been raised:
environmental standards may be used as a form of disguised protectionism. Develop
countries, in particular, note that high, and sometimes discriminatory, environm
standards reduce market access and impose costs that affect their econi
. development. This, in turn, may reduce the resources available to implemerit
enforce strong national environmental policies. While these concerns are valid
spectre of protectionism should not undermine efforts to negotiate provision
increase the coherence of trade, development and environmental laws and p
called for by the WTO dispute settlement mechanism.

Section II of this article discusses environment-related disputes under both’
GATT system and the WTO, and focusfes on the interpretation and reach of y
XX of GATT. The new WTO case law on Article XX seems to recognize the
for WTO Members to address and collaborate to define further criteria and par
of our sustainable development. 2

Section 11T examines the challenge posed to the WTO dispute settlement mechanls
the event that WTO Members take no further negotiated action to address trac
environmental issues at the WTO. It raises arguments and counter-arguments for
public international law to interpret WTO rights and obligations, and examines how &
muldlateral environmental agreements (MEAs) and principles of general or custo
international law may influence the Panels and the Appellate Body’s interpretatio
WTO envirommental provisions. Here, recent WT'O Appellate Body decisions ing
Gasoline,” Hormones,® Computer Equipment,’ Poultry” and Shrimp’ are discussed.

As recognized by the Appellatc Body in Shrimp, as note 9 below, para. 129, foomote 107 “this concept,
generally accepted as integrating economic and social development and environmental protection”. See e.g., Handl
Sustainiable Developruent: General Rules Versus Spedfic Obligations in W, Lang (ed.) Sustainable Development and Internatioa
World Commission on Environment and Development (1987): Our Coninont Future (Oxford: Oxford University P

* Appellate Body Report on United States—Standards for Reformulated and Conventional Gasoliri
20 May 1996 (WT/DS2) (hereinafter Gasoline),

“ Appellate Body Report on European Conununilies—Measures Concerning Meat and Me
(Hormones), adopted 13 February 1998 (WT/DS26, 48) (hercinafter Hormones).

Appclllte Body Report on European Communities— Custorns Classification of Certain Computér Eq
adopted 5 June 1998 (WT/3S62, 67, 68) (hereinafter Computer Equiptient).

Appellate Body Report on Ewrapeanr Communities—Measures Affecting the Importation of Cert
Products, adopted 23 July 1998 (W'T/1S69) (hereinafter Poultry).

? Appellatc Body Report on United States—Import Prohibition of Certain Shrisp and Shrinp Proditc
6 November 1998 (hereinafter Shrimp).
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Finally, in section 1V, there is an examination of the different legal instruments
at could be negotiated by WTO Members—should they so desire—with a view to
educing the potential for disputes involving environmental policies. Proposals to
ddress procedural and substantive matters are suggested in brief.

By way of qualification, the field of trade and environment is broad and complex.
is not the goal of this article to assess the strengths and weakness of the many
roposals put forward at the WTO Committee on Trade and Environment (CTE) or
sewhere. Nor is it intended that the possible implications of further including
nvironmental considerations into the multilateral trading system be examined.
ather, acknowledging that some WTO Members have identified the environment as

issue of importance, the purpose of this article is to describe the evolution of the
ATT and WTO case law on trade and the environment. The aim is to identify how
on-WTQ international law could be used in future WTO disputes to improve
oherence between the implementation of trade and environment policies; and to
entify WTO mechanisms available to WTO Members should they collectively
onsider that further efforts are required to ensure coherence in response to trade and
nvironmental tensions at the WTO.

GATT/WTO PROVISION AND CASE LAW ON TRADE AND ENVIRONMENT DISPUTE
SETTLEMENT

While some provisions of the Results of the Uruguay Round Multitateral Trade
egotiations (including the WTO agreements) deal explicitly or implicitty with
nvironment, none have been so widely debated as Article XX of the GATT.'” This
rovision provides an exception to the core GATT obligations and, thus, forms a
ucial interface between the multilateral trading system and other important societal
olicy objectives. Article XX recognizes the tension that sometimes exists between, on
e one hand, the multilateral trading system, which promotes a liberal economic
rder, and, on the other hand, the government’s right to regulate other social,
evelopmental and environmental policies. This tension finds expression in a number
f WTO agreements, including the Agreement on Sanitary and Phytosanitary
easures (SPS Agreement), the Agreement on Technical Barriers to Trade (TBT
greement), the Agrecment on Agriculture, the GATT, and in trade disputes
volving health, environmental and developmental considerations. In each of these
eas, key policy considerations are therefore how to strike a balance between the need
r open markets and the need to regulate markets to promote other legitimate
bjectives, and how to ensure some coherence between States’ various policies.

¥ References to health and the environment exist in other WTQ Agreements, including the TBT
greement {Preamble and Art. 2.2); the SPS Agreement; the GATS (Art. XIV); the TRIPS Agreement (Art.
.2); and the preamble to the WTO Agreement), This article does not examine each of these environmental and
alth provisions. However, the arguments made In relation to the general GATT exception in Art. XX could be
ade, with variations, in relation to thesc other provisions.
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This section provides an overview of the main GATT disciplines and Article XX
exceptions. We discuss the main GATT trade and environment disputes, noting that
historically, GATT panels have adopted a rather narrow interpretation of Article
and a restrictive use of outside sources of law to interpret GATT obligations
concludes by discussing the evolution in jurisprudence that occurred with th
establishment of the WTO and its powerful dispute settlement mechanism in 1995
Since 1995, the WTO’s Appellate Body has made a number of import;i
contributions to trade and environment disputes. First, the Appellate Body has ensy
that the WTO system remains “connected” with the broader body of international Ia
by acknowledging that WTO agrcements cannot be interpreted in “clinical isolatio;
of public international law."! Second, in two cases—Gasoline and Shrimp—it:
adopted a more textual and progressive approach to the Article XX exceptions.

A. THE PROVISIONS OF THE GATT

The starting point for any discussion of trade and environment disputes muist
the provisions of the GATT 1947, After the Great Depression and the Second W
War, the GATT sought to reduce tariff measures in order to increase trade betw
countries, enhance economic welfare and promote peace. Under Article [ o
GATT, tarifs are reduced through reciprocal concessions applied in a'n
discriminatory manner which independent of the origin of the goods (the “mos
favoured-nation” (MFN) obligation). This obligation and the Article II requirem
that tariffs must not exceed negotiated bound rates, constitute Part I of the GATT
ensure that these Part [ obligations are not evaded, other related obligations (incluc
the “national treatment” obligation, which prohibits countries from treating inip
products in any less favourable a manner than domestic like products, and the ba
imposing quantitative restrictions such as trade bans and quotas) are included in P
of the GATT." ,

In accordance with these obligations, countries must not discriminate be
products imported from different countries (the MEN principle), or between impor,
and domestically produced products (national treatment), where these product:
similar or “like”. A fundamental issue then, and one that is at the heart of the trads
environment debate, is to determine what constitutes “like” products, as it i

" In addition, in their decisions, Pancls and the Appellate Body have acknowledged that 111te:pr
principles such as fin dubio mitius and other general principles of international law such as the one again:
de droit { may be relevant to the 1111:(:‘1pretat1011 of WTO agreements.

2 The prohlbltlon against quantitative restrictions is a reflection that tariffs are the GAT
protection “of choice”. Quantitative restrictions Impose absolute limits on imports, while tariffs do
contrast to MFN tariffs, which permit the most efficient competitor to supply imports, quantitative
usually have a trade-~ dmortm&, effect, their allocation can be problematic and their administration nm
ransparent, Art. XIr1 states:

“1, No prohibitions or restrictions other than duties, taxes or other charges, whether made cffccti

quotas, import ox export licenses, or other measures, shall be instituted or maintained by any- ¢

party on the importation of any product of the territory of any other contracting party or on the [
or sale for export of any product destined for the territory of any other contracting party.”
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where two products are “like” that the MFN and national treatment obligations will
apply.

These obligations are subject to an exception found in Article XX of the GATT.
. This Article contains a list of domestic policies that may qualify for an exception to the
rules mentioned above. Although Article XX does not mention “protection of the
- environment” explicitly—it was dratted before environmental considerations had
reached global proportions—it does recognize that some environmental policies may
ndeed clash with specific trade rules. The relevant provisions of Article XX state:
* General Exceptions
Subject to the requircment that such measures are not applied in 2 manner which would
constitute a means of arbitrary or unjustifiable discrimination between countries where the same

conditions prevail, or a disguised restriction on international trade, nothing in this Agreement
shall be construed to prevent the adoption or enforcement by any contracting party of measures:

fb) necessary to protect human, animal or plant life or health;

fg) relating to the conservation of exhaustible natural rescurces if such measures are made
effective in conjunction with restrictions on domestic production or consumption;

As an cxception to the substantive GATT obligations, Article XX provides the
ocal point for many environment-related trade disputes.

As noted, one important issue in these disputes arises from the concept of “like”

products and from the use of environmental regulations designed to promote
environmentally sound production and consumption. Much environmental policy is
based on the concept of life-cycle analysis, which exhorts governments and consumers
o reduce environmental impacts at each stage of a product’s life-cycle: production, use
nd consumption, and disposal. Environmental labels, for example, seek to provide
onsumers with information about the way products are produced. Voluntary labelling
chemes inform consumers of environmentally friendly products, and compulsory
government-sponsored schemes alert consumers to products that involve significant
mpacts on health or the environment. Similarly, in some cases, importing countries
nay ban products on the basis that they involve risks to health in the importing
ountry, or are produced by the exporting country in a way that is considered by the
mporting country to be environmentally unsound. While these policies may be
regarded as a legitimate environmental policy, they may also give rise to tensions
between trading partners. In the context of the GATT, this issue arises initially under
Article IIT and, inevitably, ends up as an issue to be resolved under Article XX.
This section examines the GATT case law and, in particular, how the Tuna cases
reated regulations that discriminated between products on the basis of how they were
produced.”® The following section examines how, in the context of the WTO, this
urisprudence has been developed by the Appeliate Body.

Y United States—Resesictions ont Tuports of T, 3 Scptember 1991, non adopted, BISD 395/153 (hereinafter

Tiuna Iy; United States—Restrictions on Imports of Tima, 10 June 1994, non adopted, DS 29/R (hercinafter Tina ID).
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B. THE GATT APPROACH TO TRADE AND ENVIRONMENT DISPUTES

A number of cases under the GATT (including Salmon-Herring,'* Thai Cigarettes!
and Tuna-Dolphin) have considered the Article XX exceptions. In these cases, th
GATT panecls have generally adopted fairly conservative interpretations of the Artic]
XX exceptions. Moreover, in general, they have been reluctant to use external source
of law, including other treaties and principles of international law, to assist in th
interpretation of GATT provisions.

The unadopted panel decisions in Tuna [ and Tina IT addressed the vexed proc
and production method (PPM) issue when they examined the United States’ ban
tuna imports caught by methods that endangered dolphins. In Tuna I, the Pane
determined that because the GATT is concerned with trade in products,
regulatory distinction not reflected in the physical characteristics of products
example, a distinction based on the manner in which tuna was caught) w
incompatible with Article HI of the GATT. It stated:

“Article I1I:4 calls for a comparison of the treatinent of imported tuna as a product with tha
domestic tuna as a product. Regulations governing the taking of dolphins incidental ¢
taking of tuna could not possibly affect tuna as a product ... "

Under the GATT, panels were examining whether the “violation” of Article
or XI was indeed “necessary” pursuant to Article XX (b) or “primarily aimed at't
conservation of natural resources” pursuant to Article XX(g). Finally, in examining
consistency of the US measure with Article XX(b) the Tuna II Panel concluded tha

“measures taken so as to force other countrics to change their policies, and that were effe
only if such changes occurred, could not be primarily aimed cither at the conservation

exhaustible natural resource, or at rendering effective restrictions on domestic production:

consumption, in the meaning of Article XX(g).”"’

>

Y Canada—~Measures Affecting Exports of Unprocessed Herring and Saltnon, adopted 22 March 1988, BISD
98 (hereinafter Salmon-Herring). In Salmon-Herring, 2 Panel upheld the United States’ claim that Canada's b
unprocessed herring and salmon exports violated the prohibition on quantitative restrictions in Art. X
GATT and rejected Canada’s argument that, as part of a fisheries management programme, its export ba
permissible under Art. XX,
* Thailand—Restrictions on Importation of and International Taxes on Cigarettes, adopted 7 November:19
BISD 37 §/200-228 (hcrcmaftcr Thai Cigareticsy. In Thai Cigarettes, a Panel upheld a challenge by the U
States to Thailand’s restrictions on the import of cigarcttes under Art. XI:1 of the GATT. It also determine
Thailand’s excise, business and municipal taxes on cigarettes were inconsistent with the national trea
obhganons under Arts III:1 and III:2 and that the trade restriction could not be justificd under Art. XX(b
measure ‘“‘necessary to protect human ... life or health”, The Panel noted that the requirement of “necé
would only be met it “there was no “alternative measure consistent with the General Agreement,
inconsistent with it, which Thailand could reasonably be cxpected to employ to achieve its health
objectives”. Id., at para. 75. The Pancl went on to note that (id., at para, 77):
“A non-discriminatory regulation implemented on a national basis in accordance with Article 11:4 re
complete disclosure of ingredients, coupled with a ban on unhealthy substances, would be an alter
consistent with the General Agreement. The Panel considered that Thailand could reasonably be €
to take such measares to address the quality-related policy objective it now pursues through an impor
on all cigarettes whatever their ingredients.”
See also United States—Section 337 of the “Tariff Act of 1930, adopted 7 November 1989, BISD 365/34
5.26.

' Thna I, at para. 5.15.
" Tuna II, at para. 5.27.
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After the Thuna cases, it became accepted by some that Article III did not permit
the GATT contracting parties to adopt regulations that distinguish between products
on the basis of how these goods were produced (PPMs), rather than on the basis of
their physical characteristics. For some, such PPM regulatory distinctions could not
even be covered by the exceptions of Article XX, as it would be virtually impossible
for a country to prove that the violaton of Article ITl—through the requirement of
policy conformity—was the only solution for a country to ensure the respect of such
an environmental policy.

In addition, the GATT panels have been reluctant to use external sources of
aw, including other treaties and principles of international law, to assist in the
interpretation of the GATT provisions. The Panel, in the second of the two Tuna-
Dolphin cases, declined to use international environmental treaties to interpret Article

XX. It noted:

“that the parties based many of their arguments on the location of the exhaustible natural
resource in Article XX(g) on cnvironmental and trade treaties other than the General

Agreement, However, it was first of all necessary to determine the extent to which these treaties
were televant to the interpretation of the text of the General Agreement ... "

It went on to note that:

“the Vienna Convention provides for a general rule of interpretation (Article 31) and a
supplementary means of interpretation (Article 32). The Panel first examined whether, under
the general rule of interpretation of the Vienna Convention, the treaties referred to might be
taken into account for the purposes of interpreting the General Agreement. The general rule
provides that ‘any subsequent agreement between the parties regarding the interpretation of
the trcaty or the application of its provisions’ is one of the elements relevant to the
interpretation of a treaty. However the Panel observed that the agreements cited by the parties
to the dispure were bilateral or plurilateral agreements that were not concluded among the
contracting parties to the General Agreement, and that they did not apply to the interpretation
of the Gencral Agreement or the application of its provisions, Indeed, many of the treaties
referred to could not have done so, since they were concluded prior to the negotiation of the
General Agreement. The Panel also observed that under the general rule of interpretation in
the Vienna Convention account should be taken of ‘any subscquent practice in the application
of the treaty which established the agreement of the parties regarding its interpretation’.
However, the Panel noted that practice under the bilateral and plurilateral treaties cited could
not be taken as practice under the General Agreement, and therefore could not affect the
interpretation of it. The Panel therefore found that under the general rule contained in Article
31 of the Vienma Convention, these treaties were not relevant as a primary means of
interpretation of the text of the General Agreement.”"”

With the creation of the WT'O on 1 January 1995, this jurisprudence, both in
relation to the interpretation of Article XX and to the use of external sources of law to
nterpret WT'O obligations, was to evolve significantly.

" Thna If, at para. 5.18.
¥ Tuna I, at para. 5.19.
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C. THE w10 APPROACH TO TRADE AN ENVIRONMENT DISPUTES

In 1994, the WTO Agreement integrated the GATT, the Tokyo Round
Agreements and the Uruguay Round Agreements into one institutional and legal
framework, The text of the old GATT now constitutes the main component of what
is called the GATT 1994, which is itself part of the WTO Agreement,

The creation of the WTO brought with it a change in approach to trade an
environment matters. A number of factors encouraged this change. The first was tha
negotiators of the WTO agreements replaced the reference in the GATT Preambl
that encouraged “full use of the world’s resources”, with a reference in the WT
Agreement Preamble to “optimal use of the world’s resources in accordance with th
objective of sustainable development”. As noted by the Appellate Body, this change i
orientation must “add colour, texture and shading to [the] interpretation of th
agreements annexed to the W1'OQ Agreement” (emphasis as original).” Second, th
Uruguay Round negotiations expanded the scope of the multilateral trading system ¢
cover intellectual property and services and added new disciplines over national laws 1
a number of areas, including health and technical regulations. This, in turn, increase
the need for a careful balance to be struck between WTO disciplines and othe
national laws and policies. Third, the Uruguay Round negotiations occurred alongsid
the United Nations Conference on Environment and Development (UNCED), whic
reflected growing international concern about the increasing and unsustainable impac
of human society on the Earth’s ecosystems and growing inequality in the patterns ¢
development. Fourth, Ministers at Marrakesh agreed a Decision on Trade an
Environment, in which they took note of the Rio Declaration on Environmer
and Development and Agenda 21, and resolved to establish a Committee on Trade an
Environment to, infer alia, “make appropriate recommendations on whether an
modifications to the multilateral trading system are required” to promote sustainab
development, Finally, the WTO Agreement included a new Understanding on Rule
and Procedures Governing the Settlenfent of Disputes (DSU), which establishec
comprehensive and powerful dispute settlement system, including a Standing Appeﬂat
Body to adjudicate trade disputes. The DSU replaced the old GATT system of disput
settlement, which required consensus of all contracting parties before a decision
adopted, with a “reversed or negative consensus” rule, in which decisions are adop
unless all WTO Members decide by consensus not to adopt. Consequently, decist
of Panels and the Appellate Body are effectively binding and the WTQ system play
much greater role in interpreting and developing international law than dispt
settlement did under the GATT. The multilateral trading system’s expanded mandat
and “bindingness”, in turn, elevated the need for coherence between its rules: a
those of other mnational, regional and international systems. Arguably, t
developments influenced the ensuing WTO jurisprudence on trade and.

2" Shrimp, at para. 153.
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environment, commencing with the first case to be considered under the new WTO
system: the Gasoline Case.

1. The Gasoline Case

Gasoline involved a challenge by Venezuela and Brazil to a US domestic
regulation adopted under the Clean Air Act, on the basis that this regulation imposed
more stringent standards against imported gasoline than against US domestically
produced gasoline. The case 1s important in a number of respects. First, it noted that
the WTO agreements must not be interpreted in “clinical isolation” from public
international law.>’ The Apellate Body cited Article 3.2 of the DSU, which requires
panels and the Appellate Body to use “customary rules of interpretation” to interpret
the provisions of the WTQO agreements. Article 3.2 provides that the dispute
settlement system of the WTO “serves to clarify the existing provisions of those
[WTO] agreements in accordance with customary rules of interpretation of public
international law.”

What are those customary rules of interpretation of public international law? In
Gasoline, the Appellate Body stated that “customary rules of interpretation” would
include Article 31 of the Vienna Convention on the Interpretation of Treaties, which
“has attained the status of a rule of customary or general international law”.” More
importantly, in doing so, the Appellate Body has acknowledged that the WTO is not a
hermetically closed regime,™ impermeable to the other rules of international law. In
other words the Appellate Body has “connected” the GATT/WTO sub-system of law
to the rest of international legal order and imposed on Panels and WTO Members the
obligation to interpret the W'TO Agreement as any other international treaty, thereby
putting an end to what Kuyper has termed “GATT Panels’ ignorance”™* of the basic
rules of treaty interpretation. The implications of prohibition against “clinical isolation
from public international law™ are more fully discussed in scction 11 of this article.

Second, the Appellate Body offered an interpretation of Article XX that was more
textually accurate than the approach adopted by earlier GATT pancls and which
focuses on the need to consider that market access rights and the rights of a country to
protect the environment must be reconciled in the context of the WTO call, in its
Preamble, for sustainable development. In this sense, Article XX provides the interface

' Gasofine, at p. 17. Sec also McRae, 1. (1996): The Contiibution of International Trade Law to the Development
of International Law, Recueil des Cours, T=26().

2 Casoline, at p 17

A concept distinet from a so-called “self-contained” regime or “closed” sub-system which refers to a sub-
system of international law that contains all the necessary secondary norms and that explicitly prohibits application
of secondary norms. “That is to say that the system’s countermcasures are not the normal countermeasures of
mternational law, ... but are entirely scparate from those normal countermeasures and arc regulated so as to limit
the freedom of States to have recourse to them.” On the discussion of why the GATT/WTO could be argued to
be a self-contained regime, sce Kuyper, P). (1994): The Law of GATT as a Special Field of hiternational Lam,
N.YILL., p. 227.

' Kuyper, as note 23, above.
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between the multilateral trading system and other systems of law and policy. In
Gasoline, the carlier GATT jurisprudence was followed by the Panel, which concluded
that the US regulation violated Article III:4 and that these violations did not satisfy th
requirements of Article XX. On appeal, the Appellate Body upheld the Panel
decision that the US measure ultimately failed to qualify for the protective application
of Article XX, but used a different legal reasoning. Whereas the Panel found that th
US measure was not justified under Article XX(b), (d) or (g), the Appellate Bod
allowed the measure under Article XX(g) and went on to examine the consistency
the measure with the Article XX chapeau. In the first thorough examination of th
Asticle XX chapeau in its 50-year history, the Appellate Body determined that the U
measure did not satisfy the chapeau requirements, in that it was applied in:
discriminatory and abusive manner and constituted a disguised restriction on trade, -

A number of aspects of the Appcllate Body’s interpretation of Article XX shou
be recalled. First, the Appellate Body noted the need to “balance” the market-acce
commitments embodied in the substantive GATT provisions, against the right
countries to invoke the Article XX exception. According to the Appellate Body:

“The relationship between the affirmative commitments set out in, e.g., Articles I, Il and X1
and the poliriec and interests embodied in the “General Exceptions™ listed in Article XX, can’
given meaning within the framework of the General Agreement and its object and purpose by
treaty interpreter only on a case—to—case basis, by careful scrutiny of the factual and legal conte
in a given dispute, without disregarding the words actually used by the WTO Membe
themselves to express their intent and purpose.” (Emphasis as original )%

This balancing approach was also reflected in the Appellate Body’s reading of ¢
Article XX chapeau. Here, the Appellate Body seems to introduce a test
reasonableness into the analysis:

“The chapeau by its express terms addresses, not so much the questioned measure or its spe
contents as such, but rather the manner in which that measure is applied. It is, accordin
important to underscore that the purpose and object of the introductory clauses of Article X:
generally the prevention of ‘abuse of the exceptions’ of [what was later to become] Article [X¥X
This insight drawn from the drafting history of Article XX is a valuable one. The chapea
animated by the principle that while the exceptions of Article XX may be invoked as a matte
legal right, they should not be so applied as to frustrate or defeat the legal obligations of:
holder of the right under the substantive rules of the General Agreesnent. If those exceptions
not to be abused or misused, in other words, the measures falling within the particular excepti
must be applied reasonably, with due regard both to the legal duties of the party claiming
exception and the legal rights of the other partics concerned.” (Emphasis as original )%

Second, the Appellate Body clarified what is to be considered under Article X
Previous decisions (including the Tusna panels and the panel decision in Gasoline
considered whether the violation of one of the GATT provisions (e.g. Articles I, 11
XI) could benefit from the provisions of Article XX. The Appellate Body, by conti
established that it is not merely the compatibility of that aspect of the measure

B Gasoline, at p. 18.
E- : P
Gasoline, at p. 22.
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violates one of the substantive GATT requirements which must be examined under
Article XX, but rather the compatibility of the entire measure.?” This is significant, as,
generally, it is more difficult to prove that the “discriminatory” aspect or the “less
avourable treatment” provided by the measures, rather than the broader measure itself,
can be justified on environmental grounds. The Appellate Body noted:

=

“The initial issue we are asked to look at relates to the proper meaning of the term ‘measures” as
used both in the chapeau of Article XX and in Article XX(g). The question is whether
‘measures’ refers to the entire Gasoline Rule or, alternatively, only to the particular provisions
of the Gasoline Rule which deal with the establishment of baselines for domestic refiners,
blenders and importers ... . The Pancl here was following the practice of earlier Panels in
applying Article XX to provisions found to be inconsistent with Article IIL:4: the ‘measures’ to
be analysed under Article XX are the same provisions infringing Article 111:4.%

One problem with the reasoning in that paragraph is that the Panel asked itself whether the ‘less
favourable treatment’ of imported gasoline was ‘primarily aimed at’ the conservation of natural
resources, rather than whether the ‘measure’, i.e. the baseline establishment rules, were
‘primarily aimed at’ conservation of clean air. In our view, the Panel here was in error in
referring to its legal conclusion on Article IIL:4 instead of the measure in issue. The result of this
analysis is to turn Article XX on its head ... . The chapeau of Article XX makes it clear that it is
the ‘measures’ which are to be examined under Article XX (g), and not the legal finding of ‘less

s 3320

favourable treatment’.

Third, the Appellate Body established a two-tiered test for applying the Article
XX exceptions:

“In order that the justifying protection of Article XX may be extended to it, the measure at
issue must not only come under one or another of the particular exceptions—paragraphs (a) to
{jy—listed under Article XX; it must also satisfy the requirements imposed by the opening
clauses of Article XX. The analysis under Article XX is, in other words two-tiered: first,
provisional justification by reason of characterization of the measure under XX{g); second,
further appraisal of the same measure under the introductory clauses of Article X"

Fourth, the Appellate Body clarified the meaning of both Article XX(g) and the
chapeau of Article XX, In relation to Article XX(g), the Appellate Body stated that a
measure would qualify as “relating to the conservation of natural resources”, if the
measure exhibited a “substantial relationship” with, and was not merely “incidentally
or iadvertently aimed at”, the conservation of natural resources, Under Article XX(g)
a measure against must also be made effective “in conjunction with restrictions on
domestic production or consumption”. In relation to the latter requirement, the
Appellate Body stated that:

27

Gasoline, at p, 1%

“The chapeau of Article XX makes it clear that it is the ‘measures’ which are to be examined under Article
XX(g), and not the legal finding of ‘less favourable treatment’. ... The bascline establishment rules, taken as
a whole (that is, the provisions relating to cstablishment of basclines for domestic refiners, along with the
provisions relating to baselines for blenders and importers of gasoline), need to be related to the ‘non-
degradation’ requiremnents set out clsewhere in the Gasoline Rule.”

8 "Gasoline, at pp. 13-14.

2 Gasoline, at p. 16.

¥ Gasofine, at p. 22.
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“identity of treatment—constituting real, not merely formal, equality of treatment was n
needed. On the other hand, if se restrictions on domestically produced like products a
imposed at all, and all limitations are placed upon imported products alone, the measure canng
be accepted as pnm'mly or even substantially designed for rmplementmg conservationist goals
(Emphasis as original.)*’

The Appellate Body determined that the US measure satisfied these requirement
marking the first time that Article XX(g) had been used to justify an environment:
measure. By adopting a less narrow interpretation of Article XX(g), it increased th
likelihood that future measures would need to be considered under the chapeau.

Finally, when considering the US measure under the chapeau, the Appella
Body, noting the factual findings of the panel, argued that there were reasonabl
available alternatives that could have been used by the United States that would hay
avoided discrimination against imported gasoline:™

“There was more than one alternative course of action availsble to the United States
promulgating regulations implementing the CAA. These included the imposition of statuto;
baselines without differentiation as between domestic and imported gasoline, This approac
properly implemented, could have avoided any discrimination at all, Among the other optio
open to the United States was to make available individual baselines to foreign refiners as we
domestic refiners ... 7"

The Appellate Body concluded that the omission by the United States to explor
co-operation with Brazil and Venezucla to mitigate administrative problems, and
count the costs imposed on foreign refineries as it did with US refineries, provide
sufficient evidence that the US measure constituted “unjustifiable discrimination™ ani
a “disguised restriction on international trade”.™ These concepts were further discusse
in the following Shrinip case. :

2. The Shrimp Case

After Gasoline, the next WTO case to consider Article XX was the Shi
dispute. This dispute arose from a challenge by India, Malaysia, Pakistan and Thai
to a US import ban on shrimp products from countries without certain natio
policies to protect endangered sca turtles from drowning in shrimp trawling nets.
US regulation effectively required exporting countries to adopt a national po

Gasoline, at p. 21.
32 0 fact, the discussion on the meaning of the terms used in the chapean of Article XX was not;
extensive and ths Appellate Body used the facts mentioned by the Panel in support of its conclusion that the.
measure was not “primarily” aimed at {(Are. XX(g)) the protection of clean air to conclude that the twao differ)
standards maintained by the US regulation violated the provisions of the chapeau of Artdcle XX. In Gasel
page 27, the Appcllate Body stated: “While the anticipated difficultics concerning verification and subsequ
enforcement are doubtless real to sonic degree, the Panel viewed them as insufficient to justify the denial to for
refiners of mdlv;du«ll basclines permitted to domestic refiners. ... We agree with the finding above made 1
Pancl Report.” a
Y Gasoline, at p. 25.
 Gasoline, at pp. 28-29.
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ensuring the use of a certain process and production method including turtle excluder
devices (TEDs) to protect sea turtles.

On this occasion, the Appellate Body considered that the US measure was based
on a policy covered by Article XX(g), but then determined that the law was
inconsistent with the language of the Article XX chapeau on the basis that it was
applied in a manner that led to arbitrary and unjustifiable trade discrimination. The legal
reasoning of the Appellate Body to support this conclusion marks the most complete
discussion of Article XX yet, and therefore deserves careful consideration. Moreover, it
made extensive reference to other sources of international law when interpreting the
GATT, thercby reinforcing its conclusion in Gasoline that the WTO Agreement must
not be interpreted in clinical isolation from public international law.

The Appellate Body commenced its decision with a critical appraisal of the carlier
Shrimp Panel decision. The Panel had formulated a broad test for examining measures
under the chapeau—one which would exclude any measure that sought to change the
policies of exporting countrics (including, in this case, those relating to PPMs used to
catch shrimp). The Appellate Body reversed this finding, recalling its two-tier test
established in Casoline:

“The sequence of steps indicated above in the analysis of a claim of justification under Article
q

XX reflects, not inadvertence or random choice, but rather the fundamental structure and logic

of Article XX.7%

Then the Appellate Body stated that such types of measures, where a country
conditions access to its market upon the respect of certain policies, are not a priori
incapable of justification under Article X3, It stated:

“It appears to us, however, that conditioning access to a Member’s domestic market on whether
exporting Members comply with, or adopt, a policy or policies untlaterally prescribed by the
importing Member may, to some degree, be a common aspect of measures falling within the
scope of one or another of the exceptions (2) to (j) of Article XX. Paragraphs (a) to (j) comprise
measures that are recognized as exceptions to substantive obligations established in the GATT 1994,
because the domestic policies embodied in such measures have been recognized as important
and legitimate in character. It is not necessary to assume that requiring from exporting countries
compliance with, or adoption of, certain policies (although covered in principle by one or
another of the exceptions) prescribed by the importing country, renders a measure a prioif
incapable of justification under Article XX. Such an interpretation renders most, if not all, of
the specific exceptions of Article XX inutle, a result abhorrent to the principles of
interpretation we are bound to apply.” (Emphasis added.y*

Then the Appellate Body proceeded to the examination of the measure at issue
pursuant to its Gasoline two-tier test. Therefore, it examined Article XX({g) to
determine whether sea turtles were an “exhaustible natural resource”, whether the US
measure “related to” the conservation of this resource, and whether these measures

B Shrimp, at para, 119.
Shrimp, at para. 121,

18
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were also made effective in conjunction with “restrictions on domestic production or
consumption”.

The Appellate Body accepted that endangered sea turtles are “an exhaustible
natural resource”. In arriving at this conclusion, the Appellate Body stated that the
concept of natural exhaustible resources, drafted 50 years ago, must be interpreted in

-

an “evolutionary” manner:

“The words of Article XX(g), ‘exhaustible natural resources’, were actually crafted more than'
50 years ago. They must be read by a treaty interpreter in the light of contemporary concerns of
the community of nations about the protection and conservation of the environment ... . From
the perspective embodied in the Preamble of the WTO Agreement, we note that the gener
term ‘natural resources’ in Article XX({g) is not ‘static’ in its content or reference but is rather
‘by definition, evolutionary’.” (Empbhasis as original.)*’ :

The International Court of Justice has indeed made use of such an “evolutionary
approach in some cases,” including in the recent 25 September 1997 Case Concernin
the Gabcikovo-Nagymaros Project (Hungary/Slovakia). Tt is unclear, however, why th
Appellate Body in Shrimp felt the need to adopt this approach, as endangered sea turtles
would arguably fall within the ordinary meaning of “exhaustible natural resources” i
1993-1994, date of the conclusion of the WTO Agreement. Moreover, a number of:
previous panels had recognized that a variety of renewable resources—salmon, herrin
dolphin, and clean air—all constituted exhaustible natural resources for the purpose o
Article XX(g).*

To determine the meaning of “natural resources”, the Appellate Body stated ths
it is “pertinent to note that modern international conventions and declarations mak
frequent references to matural resources as embracing both living and non-livin
resources.”* It then went on to examine the use of the term “natural resources” in
number of international conventions, including the 1982 United Nations Convention
on the Law of the Sea' (UNCLOS), the Convention on Biological Diversity,”
the Resolution on Assistance to Developing Countries adopted in conjunction with
the Convention on the Conservation of Migratory Species of Wild Animals,* and th
Convention on International Trade in Endangered Species of Wild Fauna and Flora*
(CITES). As examined further in section IIT of this article, the use of these treaties t

T Shrimp, at para. 129, i

® See Namibia (Legal Consequences) Advisory Opinion (1971) 1.CJ. Rep,, at 31, Scc also Aegean S
Continental Shelf Case (1978) 1.CJ. Rep., 3. The Appellate Body also quoted Jennings, Robert and Arthur Wa
(eds) (1992): Oppertheim’s International Law (9th edition, vol. T) (London: Longmans, p. 1282 and Jimenez d
Avechaga, B, (1978-1): International Laur in the Past 'Third of a Century, 159 Recucil des Cours 1, p. 49,

" “fima I, at para. 4.9; Salmon-Herring, at para. 4.4; and Gasoline (Panel Report), at para. 6.36.

¥ Shrimp, at para. 129, :

! (Original footnote.) Done at Montego Bay, 10 December 1982, UN Doc. A/CONE62/122;
International Legal Materials 1261 (hereinafter UNCLOS). ‘

2 (Original footnote.) Done at Rio de Janeiro, 5 June 1992, UNEP/Bio.Div./N7-INC5/4; 3
International Legal Materials 818. Biological Diversity, and that Thailand and the United States have signed b
not ratified the Convention. :

3 Convention on the Conservation of Migratory Species of Wild Animals, 29 August 1979, 19 LL.M. 1

* Convention on International Trade in Endangered Species of Wild Flora and Fauna, 3 March 1973, 2
US.T. 1087, TLA.S. No. 8247 (hereinafter CITES).
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interpret WTO provisions raises a number of important questions about how non-
WTO conventions and other rules of international law are used by panels and the
Appellate Body to interpret WTO legal texts.

After determining that sea turtles were “exhaustible natural resources”, the
Appellate Body examined whether the US measure was sufficiently related to the
policy goal of conserving these resources. Following an examination of the “general
design and structure of the measure”, the Appellate Body concluded that the measure
“related to” the goal of conserving exhaustible natural resources as required by Article
XX(g). The US measure exhibited a “means/ends relationship” with the legitimate
policy of conserving an exhaustible and endangered species that was observably a close
and real one.®

Finally, the Appellate Body noted that the measures were made effective in
conjunction with domestic regulations requiring the use of TEDs. Consequently, the
US measure satisfied the requirements of Article XX(g).*®

Having decided that the measure satisfied the requirements of Article XX(g), the
Appellate Body then proceeded to examine the compatibility of the US measure with
the provisions of the chapeau. It reiterated that the purpose of the chapeau of Article
XX is “generally the prevention of the abuse of the exceptions of Article XX”.*’ The
Appellate Body stated that there are three standards contained in the chapeau. First, the
measure must not constitute arbitrary discrimination between countries where the same
conditions prevail. Second, the measure must not constitute unjustifiable discrimination
between countries where the same conditions prevail. Third, the measure must not
constitute a disguised restriction on international trade.*® In relation to the first two
components, which can be read together, the Appellate Body noted that three
elements must exist. One is that the application of the measure must result in
discrimination, either between different exporting Members, or between exporting
Members and the importing Member. Another is that the discrimination must be
arbitrary or unjustifiable in character. Finally, this discrimination must occur between
ountries where the same conditions prevail.

In fact, the Appellate Body interpreted the wording of Article XX in a
‘purposive” manner, noting that when drafting the WTO Preamble, the negotiators
repeated the wording of the preamble of the GATT 1947, but added a reference to
ustainable development. The Appellate Body stated:

* See Shrimp, at para. 135: “Article XX(g) requires that the measure sought to be justified be one which
relatfes] to” the conservation of exhaustible natural resources. In making this determination, the treaty interpreter
ssentially looks inte the relationship between the measure at stake and the legitimate policy of conserving
xhaustible natural resources.” Id. at para. 140: “This requircment is in our view directly connected with the
nolicy of conservation of sca turdes,” Id., at para. 141: “In [its] general design and structure, the measure is not
sproportionately wide in its scope and reach in relation to the policy objective of protection and conservation of
ea turtles. The means are, in principle, reasonably related to the ends.”

Y Shrimp, at para. 145.

7 Shiimp, at para. 150,

W Shrimp, at para, 150,
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to its interpretation of Article XX, the Appellate Body went on to examine the spe
terms of Article XX. In its analysis, it continued and further developed its approac
Gasoline by requiring a balance to be struck between the violation of GATT/W.
rules on market access, and the right for a country to take measures for the prot
of its environment:

“proportionality” (see section V, below).

JOURNAL OF WORLD TRADE

of the world” set forth in the Preamble of the GATT 1947 was no longer appropriate t
world trading system of the 1990s. As a vesult, they decided to qualify the original objeci
the GATT 1947 with the following words: ... while allowing for the optimal use of the 3
resources in accordance with the objective of sustainable development ... 7"

The Appellate Body continued:

“We note once more that this language demonstrates a recognition by WTO negotiators
optimal use of the world’s resources should be made in accordance with the obje
of sustainable development. As this preambular language reflects the intentions of negotia
the WTO Agreement, we believe it must add colour, texture and shading to our interpr
of the agreements annexed to the WTO Agreament, in this case, the GATT 1994, Weh:
already observed that Article XX(g) of the GATT 1994 is appropriately rcad wi
perspective embodicd in the above preamble.®

We also note that since this preambular language was negotiated, certain other devdopn
have occurred which help to elucidate the objectives of W'TO Members with respect ¢
relationship between trade and the environment. The most significant, in our view, v
Decision of Ministers at Marrakesh to establish a permanent Conumittee on Trad
Environment (the CTE).” (Emphasis as original.)*!

After identifying the preambular reference to sustainable development as rele

“Turming then to the chapean of Article XX, we consider that it embodics the recognitio
the part of WTO Members of the need to maintain a bafance of rights and obligations betwee
right of a Member to invoke onc or another of the exceptions of Article XX, specifi
paragraphs (2) to (j), on the one hand, and the substantive rights of the other Mcmbers ui
the GATT 1994, on the other band. Exercise by one Member of its right to invo
exception, such as Article XX(g), if abused or misused, will, to that extent, erode or r
naught the substantive treaty rights in, for example, Article XI:1, of other Members. Simi
because the GATT 1994 itself makes available the exceptions of Article XX, in recognition
the legitimate nature of the policies and interests there embodied, the right to invoke
those exceptions is not to be rendered illusory. The same concept may be expressed
slightly different angle of vision, thus, a balance must be struck between the sight of a Me
to invoke an exception under Article XX and the dury of that same Member to respec
treaty rights of the other Members. To permit one Member to abuse or misuse its rig
invoke an exception would be cffectively to allow that Member to degrade its own't

obligations as well as to devaluc the treaty rights of other Members. ... The chapeau
installed at the head of the list of (;enual Exceptions’ in Article XX to prevent suc‘
reaching consequences.” (Emphasis added )™

Shrimp, at para. 150.
Shifmp, at para. 153,
Shrinp, at para. 154,
Shrimp, at para, 136, Some parallels could be drawn with the international law princip

3l
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In light of this “balancing test”, the Appellate Body referred to a line of
equilibrium” that must be drawn when examining a measure under the chapeau:

“The task of interpreting and applying the chapeau is, hence, essentially the delicate one of
Jocating and marking out a line of equilibrium between the right of a Member to invoke an
exception under Article XX and the rights of the other Members under varying substantive
provisions (c.g. Article XI) of the GATT 1994, so that neither of the competing rights will
cancel out the other and thereby distort and nullify or impair the balance of rights and
obligations constructed by the Members themselves in that Agreement. The location of the line
of equilibrium, as expressed in the chapeau, is not fixed and unchanging; the line moves as the
kind and the shape of the measures at stake vary and as the facts making up specific cases differ.”
(Emphasis as original.)**

After examining the US measure under Article XX(g), the Appellate Body
ontinued to review the measure under the Article XX chapeau. After noting that the
hapeau “projects both procedural and substantive requirements”, it went on to
étcrmine that the measure was applied in a manner that caused both arbitrary and
njustifiable discrimination. A number of factors were identified to support this
onclusion. First, the measure failed to provide exporting countries with sufficient

“Section 609, in its application, is, in effect, an economic embargo which requires alf other
exporting Members, if they wish to exercise their GATT rights, to adopt essentially the same policy
(together with an approved enforcement programme) as that applied to, and enforced on,
United States domestic shrimp trawlers. As enacted by the US Congress, the statutery provisions
of the US regulation do not, in themselves, require that other WTO Members adopt essentially
the same policies and enforcement practices as the United States. Viewed alone, the statute
appears to permit a degree of discretion or flexibility in how the standards for determining
comparability might be applied, in practice, to other countrics. However, any flexibility that
may have been intended by Congress when it enacted the statutory provision has been
effectively eliminated in the implementation of that policy through the 1996 Guidelines
promulgated by the Department of State and through the practice of the administrators in
making certification determinations.®*

It may be quite acceptable for a government, in adopting and implementing a domestic policy,
to adopt a single standard applicable to all its citizens throughout that country. However, it is
not acceptable, in international trade relations, for one WTO Member to use an economic
embargo to require other Members to adopt essentially the same comprehensive regulatory
programme, to achieve a certain policy goal, as that in force within that Member’s territory,
withont taking into consideration different conditions which may occur in the territories of those
other Members.™

In other words, shrimp caught using methods identical to those employed in the United States
have been excluded from the United States’” market solely because they have been caught in
waters of countries that have not been certified by the United States. The resulting situation is
difficulc to reconcile with the declared policy objective of protecting and conserving sea turtles.
This suggests to us that this measure, in its application, is more concerned with effectively
influencing WTO Members to adopt essentially the same comprehensive regulatory regime as

Stuimp, at para. 159.
Shrinep, at para, 161,
Shrinp, at para, 164,

Lo
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that applied by the United States to its domestic shrimp trawlers, even though many of thos
Members may be differentially situated.”® (Emphasis added.)

Second, the Appellate Body noted that the United States failed:

“to engage the appellees, as well as other Members exporting shrimp to the United States, ;
serious, across-the-board negotiations with the objective of concluding bilateral or multilater;
agreements for the protection and conservation of sea turtles, before enforcing the li'llpo
prohibition against the shrimp exports of those other Members. 57

Here, the Appellate Body noted that the United States had negotiated an
concluded a regional agreement for the conservation of sea turtles—the Inter
American Convention. This, according to the Appellate Body, provided convincin
evidence that an alternative course of action was “reasonably open” to the Unite
States for securing the legitimate policy objective of its measure:

“The juxtaposition of () the consensual undertakings to put in place regulqtlom providing fo
inter alia, use of TEDs jointly determined to be suitable for a particular party’s maritime areas, w
(b) the reaffirmation of the parties’ obligations under the WTO Agreement, including th
Agreement on Technical Barriers to Trade and Article XI of the GATT 1994, suggests that
parties to the Inter-American Convention together marked out the equilibrium line to whi
we referred earlier, The Inter-American Convention demonstrates the conviction of it
signatories, including the United States, that consensual and multilateral procedures are avail
and feasible for the establishment of programmes for the conservation of sea turtles. Moreove
the Inter-American Convention emphasizes the continuing validity and significance of Articl
XI of the GATT 1994, and of the obligations of the WTO Agreeinent generally, in maintainin,
the balance of rights and obligations under the WTO Agreentent among the signatories of th
Convention,” ,
The Inter-American Convention thus provides a convincing demonstration that an alternat
course of action was reasonably open te the Unijted States for securing the Jegitimate policy go
of its measure, a course of action other than the unilateral and non-consensual procedures of th
import prohibition under Section 609, It is relevant to observe that an import prohibition
ordinarily, the heaviest ‘weapon’ in a Member’s armoury of trade measures. The record d
not, however, show that serious efforts were made by the United States to negotiate simila
agreements with any other country or group of countries before (and, as far as the record sho
after) Section 609 was enforced on a world-wide basis on 1 May 1996. Finally, the rccord
does not show that the appellant, the United States, attempted to have recourse to suc
mternanonal mechanisms as exist to achieve co-operative efforts to protect and conserve -
turtles” before imposing the import ban.” (Emphasis added.)®

Third, the United States had negotiated seriously with some Members but no
with others that expcnt shrimp to the United States. This fact was regarded by th
Appellate Body as “plainly discriminatory and, in our view, unjustifiable” '

% Shrimp, at para. 165,
7 Shrimp, at para. 166.
Shrimp, at para. 170.
{Original foomote.) While the United States is a party to CITES, it did not make any attempt to rais
the issue of sca turtle mortality duc to shrimp tawling in the CITES Standing Committee as a subject requirin,
concerted action by States. In this context, we note that the United States, for example, has not signed th
Convention on the Conservation of ngmtoly Specics of Wild Animals or UNCLOS, and has not raofied th
(_,onvcntmn on Biological Diversity.
Shyiinp, at para. 171,

Shrimp, at para. 172.

39
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Finally, the Appellate Body noted that the United States only offered the appellees
four months to implement the TEI) requirement, whereas other countries in the
Caribbean and Western Atlantic area had been given a longer period of time.
Together, the Appellatc Body noted, these differences in treatment constituted
“unjustifiable discrimination”.

In addition to this finding, the Appellate Body concluded that the US measure
was applied in a way that caused “arbitrary discrimination”. Tt cited “rigidity and
inflexibility” in the US certification process,” the lack of “formal written, reasoned

3 63 »64

decisions”,” and a denial of “basic fairness and due process”™ as justification for this

result.

D. CONCLUSION

These two decisions, Gasoline and Shrimp, mark a step forward by the WTO
Appellate Body in addressing the relationship between trade and environment policies
in WTO dispute settlement. It can be said now that Article XX’s requirement that a
reasonable balance be struck between Members” market access rights and the right of
Members to take measures pursuant to other policies that may clash with market
access™ is a recognition that the GATT/WTO subsumes a need to ensure coherence
between different State policies. This necessity to resolve tensions between trade and
other policies must also be examined in the light of the general international law
principle against conflicts of laws and thus in pursuance of greater coherence amongst
systems of laws.

From a trade and environment perspective, regardless of whether the Appellate
Body’s approaches in Gasoline and Shrimp are welcomed by WTQO Members, it is now
open to the membership to define which measures are permitted as valid environmental
actions, and which actions should be prohibited as disguised protectionism pursnant to
Article XX. The Appellate Body noted that the chapeau suggests both procedural and
substantive elements. However, as a practical matter, the Appellate Body provided
governments with little guidance about what is required before a measure will pass Article
XX. What kinds of PPM-based measures are permitted under Article XX? To what
extent, for example, must WTO Members engage in multilateral discussions, provide
financial and technical assistance or exhaust other options before implementing trade
sanctions? What kinds of special efforts must be made to protect the rights of developing
countries? What other disciplines should be placed on unilateral action to ensure that
powerful countries do not use it as a way of transferring the cost of environmental
protection to the weaker members of the international community of nations?

Shrimp, at para. 177,

Shrimp, at para. 180,

Shrinp, at para. 181

The need to cnsure that those exceptions are applied reasonably, with duc regard both to the legal duties
of the party claiming the exception and the Jegal rights of the other parties concerned. Gasefine, at p, 22.

EE
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Clearly, further accommodation of environmental measures in the WTO s
possible without undermining its open, non-discriminatory character. The Appellate
Body’s concept of a “line of equilibrium” is an important one as it reinforces the need
for a careful balance to be struck between WTO obligations and the right of WTO
Members to pursue other policies. However, defining the “line of equilibrium” is no
casy task. The challenge in future cases will be to establish this balance in a way that
promotes multilateral co-operation, predictability and the rule of law, and that ensures
the coherence of trade and other policies. It must balance the urgent need for action to
address environmental problems and the obligation to maintain and increase trade
opportunities, in particular for developing countries. It must also promote intcrnationgﬁl
co-operative action and ensure that developed countries, when seeking to address
international environmental problems, honour their commitment to assume
obligations of common but differentiated responsibility.

As noted in section III, in the absence of any new WTO provisions, this line of
equilibrium will be established on an ad hoc basis by the practice of States, and the decisions
of Panels and the Appellate Body through the development of rules on a case-by-ca
basis. Alternatively, as noted in section IV, WTO Members can introduce greater clarity
about how the rules of the multilateral trading system and other systems of law and polic
can be reconciled by interpreting or amending WTO rules, or adopting new agreement

IIT. THE CHALLENGE TO THE WTO DISPUTE SETTLEMENT MECHANISM IN THE EVEN
MEMBERS TAKE NO FURTHER ACTION TO ADDRESS TRADE AND ENVIRONMENT
ISSUES

The potential for clashes between trade and environment policies and oth
policies undermines the predictability and stability of international relations in bot
trade and environmental fora. Yet even if Members are unable to agree on how t
reconcile tensions between trade and environment policies, either at the CTE or futur
negotiations, the WTO dispute settlement mechanism must continue to “cope” wit
environment-related disputes using existing WTO provisions.

In the absence of negotiated guidelines or other measures to reconcile thes
tensions, WT'O Panels and the Appellate Body will probably develop rules on a case
by-casc application of Article XX and the other environmental provisions in th
WTO. The issue, then, is how Article XX and other environmental provisions withi
the WTO system should, or will, be interpreted and applied to strike a balance (an
equilibrium line) between competing trade and environment policy goals in order t
maximize their joint contribution to the sustainable development of WTO Member:
In undertaking this task, which legal principles and instruments could be used to guid
the interpretation of Article XX and to assess the WTO-compatibility of tnd
measures used to achicve environmental goals?

This section addresses the issue by examining the nature of the WTO system and the
extent to which Panels and the Appellate Body may use outside sources of law to resolv
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this tension. The starting point in this analysis is to note that there exists a spectrum of
views about the extent to which the WTO system is, and should be, integrated into the
broader body of international law. At one end of this spectrum is the view that the WTO
and its dispute settlement system is essentially a closed system that is independent of public
international law rules and principles. This view is critical of the Appellate Body’s use of
outside legal rules and obligations to interpret the WTO texts. At the other end of the
spectrum is the view that the WTO dispute settlement system is essentially a court of
“general jurisdiction” that may enforce a variety of legal rights and obligations in addition
to those specifically set out in the WTO agreements. Between these poles, lies the
approach suggested in this article. While non-WTO legal rules may be used when
interpreting and applying WTO provisions, the specific and circumseribed mandate and
jurisdiction of WTO adjudicating bodies does not extend so far as to permit them to
enforce independent rights and obligations embodied in public international law.

Here, we will make a distinction between threc types of WTQO situations. First, are
the WTO “covered agreements”, which must be applied and enforced by WTO
adjudicating bodies. Second, are legal rights and obligations that are formed outside the
WTO system, but that are explicitly referenced within the WTO texts. Depending on the
wording of the reference, these may be cither enforced as part of the covered agreements
or used as a necessary tool of interpretation by WTO adjudicating bodies. Third, are all
other international rules that, according to customary rules of interpretation, may, and in
certain cases must, be used to interpret WTO provisions. This article examines a number
of recent Appellate Body decisions, the Vienna Convention’s customary rules of
interpretation and other principles of public international law to interpret WTO
obligations. Finally, we also examine whether non-WTO rules could be used as cvidence
that WTO obligations have as a factual matter been complied with.

A. THE WTO IS NOT A CLOSED SYSTEM

It is clear from the provisions of the DSU and from existing WTO jurisprudence
hat the WTO is not a closed system that is impervious to other sources of
nternational law. A number of factors support this conclusion. First, the existence of
environmental, health, social, security and other exceptions to WT'O obligations Jinks
he WTO with other systems of law and policy. That exceptions such as Article XX
fail to provide Members, Panels and the Appellate Body with detailed criteria for
udging trade and environment disputes does not permit them to avoid their
responsibility to adjudicate.®® As recognized by the Appellate Body in Shrimp:

" See Dourgeois, ). (1998): WTO  Dispute Seitlement in the Field of Awi-Dumping Law, Journal of
nternational Economic Law 1 (1998) 259, at 271. As noted by Jacques Bourgeols, a distinction here must be
made between concepts that were left vague by WTO negotiators and those that were left unregulated. Only the
atter would permit a Pancl or the Appellate Body to refuse jurisdiction on the basis of a non-liguet (i.c. issuc not
ceessible to legal adjudication duc to the ubsence of law on the matter or for other reasons such as political
mpediment). The existence of Article XX, and of environmental exceptions clsewhere in the WTO agreements,
mplies that Panels and the Appellate Body are charged with a duty to entertain mrade and covironment disputes,
ven in the presence of significant uncertainty about how the relevant WTO provisions apply. See also Trachmuan,
oel (1999): The Domain of WO Dispute Resolution, 1999 Harvard International Law Jowrnal (September).
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“Pending any specific recommendations by the CTE to WTO Members on the issues raised
its terms of reference, and in the absence up to now of any agreed amendments or modifications 4
the substantive provisions of the GATT 1994 and the WTO Agreement generally, we must fi
our responsibility in this specific case, which is to interpret the existing language of the chapeau Gf
Article XX by examining its ordinary meaning, in light of its context and object and purpose
order to determine whether the United States measure at issue qualifies for justification und
Article XX.”¢ (Emphasis added.)

Obliged to adjudicate disputes, even when involving the interpretation of the
most obscure provisions of the WTQO Agreement, and to do so in an “objectiv
manner” (Article 11 of the DSU), Panels and the Appellate Body have no alternatiy
other than to look for information that will lead them to the reasonable and objectiv
meaning of the terms of the treaty that they must ultimately interpret, apply an
enforce, The scarcity of information within the WTO Agreement, such as whe
dealing with environment issues, necessarily obliges the honest and objectiv
interpreter to take into account any relevant information, even outside the WTi
provisions themselves.

Second, as noted already, Article 3.2 of the DSU requires the WTO agreemet
to be interpreted in light of customary rules of interpretation, and the Appellate Bod
has stated that these agreements must not be interpreted in clinical isolation of publi
international law. This reference to the massive body of rules existing in pubh
international law cannot be denied. :

Third, it can be argued that Article 31 of the Vienna Convention, as discusse
below, in certain cases reguires any interpretative body, such as Panels and the Appella
Body, to use or to take into account outside legal materials when interpreting W
obligations. e

Fourth, the WTO Agreement Preamble commits WTO Members to tl
“optimal use of the world’s resources in accordance with the objectives of sustainab
development”. The objective of sustainable development can only be understood: i
light of contemporary law and policy that defines and supports this goal. In th
context, it may be worth noting the Marrakesh Decision on Trade and Environmes
where WTO Members took note of the Rio Declaration on Environment ari
Development and which provides parameters for the concept of sustainabl
development.

It is also worth recalling the statement of the International Court of Justice in th
Case Concerning the Gabcikovo-Nagymaros Project (Hungary/Slovakia):®®

“53. ... The Court recalls that it has recently had occasion to stress, in the following terms,
great significance that it attaches to respect for the environment, not only for States but aiso £
the whole of mankind:

7" Shrimp, at para. 153.

Case Concerning the Gabcfkovo-Nagymaros Profect (Hungary/Slovakia), 1.C.J., 25 September 1997. Fo
analysis of that LCJ. case, see Boyle, Allan (1997): The Gabeikovo-Nagymares Case: New Law in Old Boft
Yearbook of International Evvironmental Law, vol. 8, pp. 13-20.

st



A CALL FOR COHERENCE IN INTERNATIONAL LAW 109

‘the environment is not an abstraction but represents the living space, the quality of life
and the very health of human beings, including generations unborn. The existence of the
general obligation of States to ensure that activities within their jurisdiction and control
respect the environment of other States or of areas beyond national control is now part of
the corpus of international law relating to the environment.” (Legality of the Threat or Use of
Nucdlear Weapons, Advisory Opinion, LC,J. Reports 1996, pp. 241-242, para, 29.)

140. ... Throughout the ages, mankind has, for economic and other reasons, constantly
interfered with nature. In the past, this was often done without consideration of the effects upon
the environment. Owing to new scientific insights and to a growing awareness of the risks for
mankind—for present and future generations—of pursuit of such interventions at an
unconsidered and unabated pace, new norms and standards have been developed, set forth in a
great number of instruments during the last two decades. Such new nomms have to be iaken info
consideration, and such new standards given proper weight, not only when States contemplate new activities
burt also when continuing with activities begun in the past. This need to reconcile economic development with
protection of the environment is aptly expressed in the concept of sustainable developmient.” (Emphasis
added.)

Finally, if interpreted and developed in isolation from the rest of international law,
the WTO would risk formal “conflicts” with other international rules, contrary to the
general international law presumption against conflicts and for effective interpretation
of treaties. It scems clear that this first approach cannot be sustained.

B. THE WTO I$ NOT A COURT OF GENERAL JURISDICTION

While it is clear that the WTO is not impermeable to other legal rights and
obligations, the extent to which these may be applied within the WTO system is less
clear. Do WTO panels and the Appellate Body have the remit to enforce rules arising
outside the boundaries defined by the WTO agreements?

Public international law embodies a rich array of legal rules and principles. It has
been argued that a variety of these provide “sources of law” that may be applied by
Panels and the Appellate Body when adjudicating WTQ disputes. Palmeter and
Mavroidis have argucd69 that Article 7 of the DSU substitutes, snutatis mutandis, Article
38 of the Statute of the International Court of Justice. Conseguently they argue that—
in addition to WTO texts, Panel and Appellate Body reports—custom, the writings of
publicists, general principles of law, and other international instruments may be applied
by the WTO dispute settlement system which is not a self-contained regime.”

While this approach would provide a strong link between the WTO system and
the broader body of international law, it threatens, if unqualified, to turn the WTO

@ Palmeter, David and Petros Mavioidis (1998): The W10 Legal System: Sousces of Lag AJLL., vol. 92, no,
3, 398.
™ Schoenbaun, Thomas (1998): WO Dispute Settlement: Praises and Suggestions for Reform, LC.L.Q. vol. 47, p.
647 maintains a similar position and argues that Art. 19 of the DSU conrains an “implicd powers clause which should
be interpreted broadly so that the Pancls and Appellate Body can decide all aspects of a casc”. On the other hand,
achman, Joel (1999): The Doutain of WO Dispute Resolition, 1999 Harvard International Law Journal (September)
argues that Panels and the Appellate Body cannot apply and enforce non-W1O provisions except thosc referred to
 the TRIPS Agreement and in walvers. Although this author agrees with the general statement of Trachman, she
would suggest that his classification and isolation of waivers and disputes involving TRIPS may not be complete.
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into a court of general jurisdiction like the International Court of Justice. This resulg
would seem difficult to reconcile with the precise language of the DSU, with ex1stmg
Appellate Body decisions, and with sound policy-making,.
Both Article 7 and Article 11 of the 1DSU suggest that the WTO dispute
settlement system has a limited mandate. Article 7 provides:
“Tenns of Reference of Panels
1. Panels shall have the following terms of reference unless the parties to the dispute agrge
otherwise within 20 days from the establishment of the Panel:

To examine, in the light of the relevant provisions in (name of the covered agieement(s) dted by the
parties to the dispute), the matter referred to the DSB by (name of party) in document .
and to make such findings as will assist the DSB in making the recommendations or
giving the rulings provided for in that/those agreement(s}.

2. Panels shall address the relevant provisions in any covered agreement or agreements cited by ¢
parties to the dispute,” (Emphasis added.)

Article 7(2) seems to limit a panel’s terms of reference to the “covered
agreements”, which are defined in Annex T of the DSU to include only the WT
agreements.”’ :

Article 11 of the DSU also suggests a limited junsdiction for Panels. Tt requires
Panel to:

“make an objective assessment of the matter before it, including an objective assessment of d

facts of the case and the applicability of and conformity with the relevant covered agreements, and ma

such other findings as will assist the DSB in making the recommendatons or in giving ¢
rulings provided for in the covered agreements.” (Emphasis added.)

[t seems, therefore, that under the 1SU not all sources of law may be applied ¢
enforced by WTO adjudicating bodies.”” Moreover, two countries, not Member:
the WTO cannot simply agree to bring their case before a WTO Panel, as they could
before the International Court of Justice, for instance. The WTO dispute scttlem
mechanism is limited to disputes involving full Members of the WTO. And even';
cases between WTO Members, these countries could not agree between themselve '
vest a WTO panel with the authority to examine non-WTO matters.

The limited jurisdiction of WTO adjudicating bodies can be argued to have b
confirmed in recent Appellate Body decisions. In Poudtry, Brazil claimed that t
European Communities had not provided it with the full allocation of a tariff quota
frozen chicken imports, contrary to obligations under the EC schedules and the
bilateral “Oilseeds Agreement”. Here, the Appellate Body acknowledged that th
Oilsceds Agreement was not “applicable law™ and, thus, could not be enforced b
WTO dispute settlement mechanisim. It stated: '

/.’ The text i French is even more clear because it repeats “accords visés”™ twice. :
2 Sec also, Trachman, Joel (1999): The Dowain of WTO Dispute Resodution, Harvard International L3
Journal (September). )
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“In our view, it is not necessary to have recourse to cither Article 59.1 or Article 30.3 of the
Vienna Convention ... . As such, it [the Schedule of the EC] forms part of the multilateral
obligations under the WTO Agreement. The Oilseeds Agreement, in contrast, is a bilateral
agreement negotiated by the European Communities and Brazil under Article XX VIII of the
FATT 1947, as part of the resolution of the dispute in EEC—Oilseeds. As such, the Oilsecds
Agreement is not a ‘covered agreement’ within the meaning of Articles 1 and 2 of the DSU.
Nor is the Qilseeds Agreement part of the multilateral obligations accepted by Brazil and the
European Communities pursuant to the WT'O Agreement, which came into effect on 1 January
1995. The Oilseeds Agreement is not cited in any Annex to the WTO Agreemnent. Although the
provisions of certain legal instruments that entered into force under the GATT 1947 were made
part of the GAT'T 1994 pursuant to the language in Annex 1A incorporating the GATT 1994
into the WTO Agreement, the Oilseeds Agreement is not one of those legal instruments.”

It s Schedule LXXX, rather than the Oilseeds Agreement, which contains the relevant
obligations of the European Communities under the WTO Agreement. Therefore, it is Schedule
LXXX, rather than the Oilseeds Agreement, which forms the legal basis for this dispute and
which must be interpreted in accordance with ‘customary rules of interpretation of public
international law’ under Article 3.2 of the DSU.”™

This seems to provide that even agreements negotiated under the auspices of the
WTO Agreement, such as those negotiated under Article XXVIIH of the GATT,
emain useful tools of interpretation but as such cannot be enforced by any WTO
djudicating body (unless, as discussed below, the WTO provision explicitly provides
therwise).”

Finally, sound. policy mitigates against permitting WTO Panels and the Appellate
ody to enforce outside obligations. While the WTO should ensure that its
nterpretation and application of WTO rules are consistent with public international
aw, permitting it to enforce outside rules by providing remedies for breach of public
nternational law would threaten to overload the multilateral trading system. Further, it
may avert focus from the need to improve dispute resolution and enforcement in other

ub-systems of international law, such as the Multilateral Environmental Agreements.

73

Posltry, at para. 79.

™ Poultry, at para. 81. The Appellate Body continued and stated that such an Oilseed Agrecmient could be
sed pursuant to Art. 32 of the Vienna Convention, as part of the circumstances of the negotiation of the
chedule, It should be noted that the arbitrators in the Hormones Arbitration Report (para. 51, WT/DS26/ARB}
nder Art. 22 of the DSU cousidered that based on Art. 30 of the Vienna Convention the only applicable
rovisions were those of the Schedules of the WTO Agreement and not the text of the bilateral agreement
etween the EC and the United States. We discuss briefly below what could be argued to be the scope of the
xpression “principles of interpretation of public international law” referred to in Art. 3.2 of the DSU. Interesting
uestions remain as to the legal nature of many documents negotiated under the auspices of the GATT. The
Modalitics Paper” is not explicitly referenced in the WTO Agreement on Agriculture or in Members’ Schedules.
different situation appears to exist with the “Telecom Reference Paper”, which is cited in some Members’

™ Sce the ruling of the Chairman in Unired States—Margin of Preferences, 9 August 1949, BISD 11/11 to the
ficce that a bilateral agreement cannot be enforced by a GATT Pancl. The issue of the WTO compatibility of a
egional trade agreement with WTO provisions, including Art. XXIV, is not really different as, should Panels have
wide jurisdiction to assess the oversll compatibility of regional trade agreements, they would still be exsmining
whether a Member's specific measure or its regional trade agreement with other Members is compatible with the
WTO agreements, taking into account the possible exceptions authorized by Art. XXIV. In all cases, Panels would
ot be “enforcing” the provisions of the regional rade agreement, something that could be done by the parties to
he regional trade agreement only pursuant to the dispute setdement procedures of the regional wade agreement
tself. On the relationship between the dispute seetdement procedures under regional tade agreements and that of
he GAT'T or the WTO, see Marceau, Gabriclle {1997} Dispatte Settternent Mechantsms— Regionat or Mudtilateral
Qercenent: Which One s Benterz, LW vol. 21, no. 3, p. 169,
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Rather than overloading the WTO trading system, it is necessary to define careful]
the respective competence of different legal systems, invest the political capital require
to build cffective dispute resolution in those systems that lack it, and to explicit]
define integrated guidelines, both procedural and substantive, to deal with the linkage?

While we suggest that the WTO should not enforce non-WTO ry
independently,’® it may, in certain cascs, enforce outside sources of law where these ax
explicitly referenced in the WTO texts and when such action is mandated by the terfn
of the WTO provisions; they would, however, be enforced through WTO provmon

The use of outside law (non-WTQO) will depend on the terms of the WT
provisions at issue. Numerous references to outside rules and standards can be found
the WTO agreements.”’ In some cases, the WTO provision should be interpreted
requiring the outside obligation to be enforced within the WTO system; in others,
outside provision will merely provide interpretive material that must be used by wT
adjudicating bodics when enforcing another WTO obligation.

The TRIPS Agreement, for example, incorporates into its text, obligations arisi
in a series of pre-existing intellectual property treaties.”® Article 2 states “[i]n respect
Parts I, IIT and IV of this Agreement, Members shall comply with Articles 1 throug}
12, and Article 19 of the Paris Convention (1967)”. The provisions of the P;
Convention, and the rights and obligations arising there, thus, have been explici
cited in the TRIPS Agreement as WTO obligations. Incorporated into the fabric
the TRIPS Agreement, Panels and the Appellate Body would apply these provisic
but through the WTO provisions or as WTO obligations.w _»

This latter situation may be contrasted with one in which, rather th

incorporating an obligation from an outside agreement into the text of a WT
agrecment, an outside obligation is explicitdy referenced to define or delimit
obligation whose locus is within a WTO agreement. This is often the case wh

 However, see below the brief discussion on non-violation complaints.

7 For instance, the TBT Agreement requires consideration of intcrnational standards and confor
assessment systemns defined by the ISO and other organizations. The SPS Agreement refers to standards set by
Codex Alimentarius Commission, the International Office of Epizootics and organizations operating within.
framework of the International Plant Protection Convention. The Agreement on the Interpretation of Art, Vi
the GATT 1994 (Valuation Agreement} refers to the work of the World Customs Organization. Art. XX(h
GATT refers to any intergovernmental commodity agreements. Art. XXI on security exception to the GA
refers to “obligations under the United Nations Charter for the maintenance of international peace and secu
Palmeter and Mavroidis have argued that Annex I(k) of the SCM Agreement alio refers somewhat indirecth
the provisions of the Organisation for Economic Co-operation and Development (QOECD) Arrangeme
Guidelines for Ofticially Supported Export Credits. Sce The WTO Legal System: Sources of Law. AJ.LL. vo
p. 39‘3( 998).

Agrecment on Trade-Related Aspects of Intellectual Property Rights (hereinafter TRIPS Agreemen

" It is interesting to note for instance that the request for consultations by the European Communil
against the United States in the dispute United States—Section 211 Owmuibus Appropriations Act of 1998 (W
135176) provides that: “The European Communities and their Member States consider that Section 211 Uni
States Omnibus Apploplmtlons Act 1s not in conform]ty with the United States of America’s obligations under
TRIPS Agreement, notably its Article 2 in con_]uncuon with the Paris Convention, Article 3, Article 4, Arti
15 to 21, Article 41, Article 42 and Article 62.” Another type of drafting is that used by the Burop
Conmnumncs in the d]bpure United States—Section 110(5) of US Copyright Act (WT/DS160/3) where a Panek:
requested to “to find that the United States of Ameriea fails to conform to the obligations contained in the TR
Agreement, including, but not limited to, Article 9(1) of the TRIPS Agreement”. Art. 9 of the TR
Agreement obliges Members to comply with Arts, 1-21 of the Berne Convention.
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pursuant to Article IX of the Agreement Establishing the WTO, Members adopt a
waiver which will then refer to another outside treaty (or set of obligations) to justify
or explain the purpose, object and scope of the WTO waiver. This situation arose in
Bananas HL¥ where the Panel and Appellate Body examined the Lomé Convention to
determine the scope of a Lomé waiver granted to the European Community from
certain of its obligations under the GATT 1947. Here, the Appellate Body upheld the
Panel’s statement that:

“since the GAT'T contracting partics incorporated a reference to the Lomé Convention into the
Lomé waiver, the meaning of the Lomé Convention became a GATT/WTQO issue, at lcast to
that extent. Thus, we have no alternative but to exaniine the provisions of the Lomé Convention ourselves
it so far as it is necessary to intespret the Lomé waiver.” (Emphasis added.)

As the Lomé waiver referred to the Lomé Convention, the Panel and the
Appellate Body were obligated to examine the Convention in order to determine the
scope of the Lomé waiver. The Panel and the Appellate Body did not, however, apply
or enforce the provisions of the Lomé Convention itself, but used them to determine
the scope of the WTO right included in the Lomé waiver.*

Therefore, it is suggested that with regard to the use of non-WTO obligations, an
important distinction seems to arise between the “application” (and enforcement) of
WTO provisions and their “interpretation”. Pursuant to Article 1 of the DSU, the
DSU shall apply to disputes brought under the “covered agreements” listed in Annex 1
of the DSU. Pursuant to Article 7 of the DSU the mandate of panels is to examine
claims made under any of the “covered agreements”.® Therefore, it scems that under
the DSU only provisions of the “covered agreements” can be the “applicable law”
applied and enforced by Panels and the Appellate Body. The only jurisdiction of Panels
and the Appellate Body is that defined in the DSU, because they are creations of the
WTO and the DSU and they do not have any independent existence. Panels and the
Appellate Body are not courts of potentially general jurisdiction.

¥ Appellate Body Report on European Communities—Regime for the Importation, Sale and Distribution of
Bananas, adopted 25 September 1997, WT/DS27 (hercinafter Bananas H1).

Bananas I at para. 162.
% After the initial draft of this article, the author was fortunate cnough to receive a draft paper by Joel
Trachtman for the Harvard Journal of International Laiw (scc note 72, above). Although he does not develop this
point in detail, Trachtman has challenged Palmeter and Mavroidis’ position. He argucs that, while only WO law
may be applied by Pancls and the Appellate Body, they may refer fo substantive non-WTO law where it is
incorporated into WTO law by treaty language, as in the case of the TRIPS, or by waiver, as in the casc of
the Lomé waiver. It is unclear from Trachtman’s analysis whether he considers these to be the only cases
where non-WTO law is available. Argnably, in addition to waivers, other General Council Decisions may
incorporate non-WTO law. Moreover, from his analysis it seems that he considers that in neither of these cases
would the non-WTO law be “applicable” by WTO adjudicating bodies, He does not distinguish between the case
of the TRIPS, in which the outside obligations may arguably be enforced, and the case of the Lomé waiver, where
the ourside obligations were merely used to infer, pref a right embodied in the waiver isclf. In this author’s opinion,
at least in the case of direct incorporation such as in the TRIPS Agreement, the rights and obligations embodicd
in the cross-referenced treaty would be ducctly applicable by Panels and the Appellate Body as WTO obligations,

? Note what “Covered Agreements” would include pursuant to para. 1{b) of the GATT 1994 and to Art.

)\)((/'Vl I of the Agreement Establishing the WTO as well as actions taken under the Agreement Establishing the

TO.
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A last word of prudence may be said on the possibility of enforcing non-WT¢
rules and obligations through the application of the “non-violation claims”, whi¢
allows a WTO Member to claim compensation from another Member for measures
that do not violate GATT/WTQO obligations. Some may see in this provision th
possibility of asking Panels and the Appellate Body to adjudicate vielation
obligations under international environmental treaties if such violations nullify th
benefits accruing under the WTO Agreement. Under Article XXIIL:1(b) and (c) of thi
GATT and Article 26 of the 1DSU, a Member may initiate dispute settlemen
procedures when the “application {by another Member| of any measure, whether i
conflict with the provisions of this Agreement {non-violation complaints], or thy
existence of any other situation [situation complaints] nullify or impair the benefit
accruing, dir0ctly or indirectly, to that Member under the WTO Agreement”. Som
may argue™ that the non-respect of any international norm (even if the non respect
such norm would not constitute a violation of a WTO provision) could give rise to
right of compensation, should demonstrate that that non-respect of that norm nullifig
or impairs that Member’s benefits under the WTQO in that sector.

Although the scope of non-violation {or situation) complaints appears to be ve
wide, the GATT case law has imposed stringent restrictions on their adjudication. F
instance, in order to be compensated, such reproached behaviour should not have beer
reasonably expected at the time of the concerned Member’s tariff negotiations in th
sector for which nullification of benefits is claimed. In the first (India) Patent case, th
Appellate Body stated that: “In the absence of substantial legal rules in mawy areas relating &
international trade, the ‘non-violation” provision of Article XXIIT:1(b) was aimed a
preventing contracting parties from using non-tarift barriers or other policy measure
to negate the benefits of negotiated tarifs”.* (Emphasis added.) Therefore, it i
doubtful that WTO Members could easily require the WTO adjudicating bodies tc
assess the effects of alleged violations of rules not negotiated in the WTO forum suc]
as environmental norms, through the “back-door” use of the old non-violation claims

Therefore, as a general rule, only WTO rights and obligations can constitute t
applicable law and be enforced before WTO .1dJud1c1tmg bodle% and these WTO
provisions are those identified in the covered agreements.®® However, even if n
applied or enforced, and therefore not strictly a source of WTO obligation, non- WTO
treaties, practices, customs and gencral principles of law may be relevant in th
interpretation. of WTQO provisions and, thercfore, can become fairly influential ir
defining the parameters and the content of WTO obligations. :

¥ See, for instance, Schoenbaum, Thomas (1997): WO Dispute Settlement: Praise and Suggestions for Refoni
L.CL.Q., vol. 47, p. 647.

B Appellate Body Report on India—DPatent Protection for Phaymacensical and Agricultial Chenical Pv()(l’ll(
(WTDS50/AR), adopted 16 January 1998, at para. 41,

¥ It should be noted that accession protocols are an integral pact of the WTO Agreement.
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The following scction examines under which circamstances and which type of
1on-WTO provisions may be used and, sometimes, must be taken into account, to
ssist the interpretation of, the WTO agreements.

o, WTO ADJUDICATING BODIES CAN USE NON-WTO LEGAL RIGHTS AND OBLIGATIONS
TO INTERPRET WTO PROVISIONS (AND SOMETIMES MUST TAKE THEM INTO
ACCOUNT)

As noted above, Panels and the Appellate Body will be required to examine

ugside sources of law where they are expressly used to define or delimit a WTO
bligation—as was the case with the Lomé waiver in Banapas IIT or with the many
ther references to non-WTQO provisions such as in the TBT and the SPS
Agreen1cnt587 or the GATS,* when referring to international standards bodies and
orms.” International norms and standards referred to in the TBT, the SPS
Agreements or the GATS are to be used by Members as a “basis” for their own
omestic norms and measures.”’ Therefore, the international standards are not applied
r enforced by WTO adjudicating bodies, but are only used to assess the
easonableness of the domestic norms.”
Although it is suggested that they cannot enforce non-WTO rules
ndependently, WTO adjudicating bodies must, in a number of situations, use other
ules of international law to assist them when interpreting and applying the WTO
greenients.

Customary Rules of Interpretation of Public International Laiw

Panels and the Appellate Body are required by Article 3.2 of the DSU to use
‘customary rules of interpretation of public international law” to interpret the
rovisions of the WTQO agreements. What are those customary rules of interpretation
{ public international law?

In Gasoline the Appeliate Body stated that “customary rules of interpretation”
vould include Article 31 of the Vienna Convention on the Interpretation of Treaties,

. . . . V2]
which “has attained the status of a rule of customary or general international law™.”? In

ubsequent cases, including Japan—rAlcoholic Beverages, Poultry and Computer Equipment,

57 Art. 3.2 of the SPS Agreement and Art. 2.4 of the TBT Agreement.
8 Are. VES(b) of the GATS.
For a list of examples where WTO agreements refer to non-WTO material, see note 74, above.
See the wording of the provisions in question and the statement of the Appellate Body in Honuotics, para.
607168 with regard to the relevance of international standards.

' As mentioned above, the situation of the TRIPS Agreement is different. ln the case of the TRIPS
greement the outside norms (the various intellectual property treaties referred to in the TRIPS Agreement) are
nforced by WTO adjudicating bodies as WTO obligations, pursuant to the prescriptions of the TRIPS
rovisions. For instunce, Are. 2.1 of the TRIPS: "Members shall comply with Articles 1 through 12 ... of the Paris
‘onvn(:’iltion L

= Gasoline, at p. 17.

iy
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the Appellate Body confirmed that Articles 31 and 32 of the Vienna Convention
were relevant when interpreting the WTO agreements.”
It is yet not clear which other provisions of the Vienna Convention could b
considered public international law customary rules of interpretation. Strictl
speaking, in the Vienna Convention, the provisions on the interpretation of treatie
are mentioned in Articles 31, 32 and 33. The other provisions of the Vienn
Convention refer to other aspects of the performance of treaties. However, and thi
point will be further developed in the sections below, it is suggested that, whe
interpreting a treaty, Panels and the Appellate Body are obliged (Article 31.3(c) o
the Vienna Convention) to take into account all other rules of international la
This would include many customs, general principles of laws and treaties, includin
provisions of the Vienna Convention in certain circumstances. For instance, th
Appellate Body in Desiccated Coconut™ and the Panel in Hormones™® referred to Arti
28 of the Vienna Convention against the retroactive application of treaties.
Poultry, the Appellate Body declined to use Article 30 on successive application
treaties.”’ However, in the Hormones Arbitration Report on Article 22.7 of the DST
the arbitrators made use of Article 30 of the Vienna Convention on the successiv
application of treaties.”
[n addition to the provisions contained in the Vienna Convention, the Panels an
the Appellate Body have also referred to some general principles of interpretation, sug

? In full, Arts 31 and 32 provide:

“Article 31: General Rule of Interpretation

1. A treary shall be interpreted in good faith in accordance with the ordinary meuning to be given to th

terms of the treaty in their context and in the light of its object and purpose.

2. The context for the purpose of the interpretation of a treaty shall comprise, in addition to the tex

including its preamble and annexes:

(a) any agreement relating to the treaty which was made between all the partics in connexion with ¢

conclusion of the treaty;

{(b) any instrument which was made by one or more partics in connexion with the conclusion of the trea

and accepted by the other partics as an instrument refated to the treaty.

3. There shall be taken into account, together with the context:

{a) any subscquent agreement between the parties regarding the interpretation of the treaty or the applicatio

of its provisions;

(b} any subscquent practice in the application of the treaty which establishes the agreement of the par

regarding its interpretation;

(cyany relevant rules of international law applicable in the relations between the parties.

4. A special meaning shall be given to a term if it is established that the partics so intended.

Article 32: Supplementary Means of Interpretation

Recourse may be had to supplementary means of interpretation including the preparatory work of the treal

and the circumstances of its conclusion, in order to confirm the meaning resulting from the application

Article 31, or to determine the meaning when the interpretation according to Article 31:

{a) lcaves the meaning ambiguous or obscure; or

gb) leads to a result which 1s manifestly absurd or unreasonable.”

" Appellate Body Report on Japar— Taxes ont Alcoholic Beverages, adopted 1 November 1996 (WT/DSS, 10 1
(_[apﬂn:—-Afrohohc Bewmges) at pp. I1—I2 Pouliry, '1tpua 26; Conmputer Lqmpmeu{ at para. 84

,at p. 15,
%% Homrom’\ US Panel Repou: para. 8.25 and Canada Pancl Report, para, 8.28. The Pancl Report wa
upheld on this issue.
7 Poultry, at para. 79.
" Formones Arbitration Report (WT/DS26/AB/R), 12 July 1999
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100 and

45 the principle of effective interpretation,” the presumption against conflicts
the interpretative principle of in dubio mitins.'"'

. What, then, are the implications for Panels and the Appeliate Body to be obliged to
spect such customary rules of interpretation, in particular those rules mentioned in

rticles 31 and 32 of the Vienna Convention, when interpreting the WTO agrecments?

The Use of Articles 31 and 32 of the Vienna Convention

Article 31.1 of the Vienna Convention provides the basic rule of treaty
terpretation and is evidence of customary international law on the interpretation of
caties. It requires the WTO Agreement, as any other treaty, to be interpreted
-cording to the ordinary meaning of their text, read in context, and in light of the
bject and purpose of the agreements. Article 31.2 explores what can be considered as
context”. Article 31.3 refers to actions taken by the parties, following the conclusion
of the treaty. And Article 31.3(c) extends further, requiring consideration of] inter alia,
any relevant rules of international law applicable in the relations between the parties”.
rguably, this provision aims to promote “coherence” in the interpretation of treaty
bligations, so that the treaty and other relevant international law rules are interpreted

a way that is mutually supportive and avoids conflict, in compliance with the
ternational law presumption against conflicts. The use of this provision of Article
1.3(c) is discussed further in the next section.

Article 32, in turn, provides rules of interpretation to be applied to support the
terpretation resulting from the application of Article 31 or where the procedures
nder Article 31 provide an unsatisfactory interpretation.

Together, Articles 31 and 32 of the Vienna Convention offer the following six

ases for any objective interpreter such as Pancls and the Appellate Body to refer to

utside Iegal principles and instruments when interpreting WTO provisions:

1.any agreement relating to the treaty which was made between all the parties in
connection with the conclusion of the treaty (forming part of the context,

Article 31(2)(2));
2.any instrument which was made by one or more parties in connection with the

conclusion of the treaty and accepted by the other parties as an instrument

related to the treaty (forming part of the context, Article 31(2)(b));

% See, for instance, in Gasoline, as note 5, above, at p. 18: “Aninterpreter is not free to adopt a reading that
ould result in reducing whole clauses or paragraphs of a treaty to redundancy or inutlity”; Appellate Body
eport on Japan—Alcoholic Beverages—p. 12; Appeliate Body Report on Unifed States—Restrictions on Hrports of
otton and Man-Fibre Underwear, adopted 25 February 1997, WT/DS24/AB/R,, p. 16.

"D Guatemala—Anti-Duinping Investigation Regarding Portland Cemtent From Mexico, adopted 25 November
98, WT/IDSC0/AB/R. (Cuatemala——Cement), para. 65. Indonesia— Certain Measures Affecting the Automobile
dl-u'rr%l, adopted 23 July 1998 (WT/DS54, 33, 59, 64}, paras 14.28 ff.

W Hormones, note 154:

“The principle of in dubio witius applies in interpreting treaties, in deference to the sovercignty of States. If
the meaning of a term is ambiguous, that meaning is to be preferred which is less onerous to the party
assuming an obligation, or which interferes less with the territorial and personal supremacy of a party, or
imvolves less general restrictions upon the partics.”
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3.any subsequent agreement between the parties regarding the interpretation:
the treaty or the application of its provisions (to be taken into account togeth
with the context, Article 31(3)(a));
4.any subsequent practice in the application of the treaty which establishes th
agreenient of the parties regarding its interpretation (to be taken into accoun
together with the context, Article 31(3)(b));
.any relevant rules of international law applicable in the relations betwe
the parties (to be taken into account together with the context, Arti
313) (e
6.supplementary means of interpretation including, for example, a lég
instrument fonmng, the “circumstances of the conclusion of the treaty und
interpretation” (pursuant to Article 32).

w

So far, Panels and the Appellate Body have used a limited number of these bas
to interpret WTO agreements, although they are not always explicit about which on
they are invoking. In Computer Equipment, for example, the United States claimed tl
the European Communities was not authorized to raise its bindings on cer
computer items contrary to its tariff bindings and prior practice. The Appellate B
blamed the Panel for not having considered the International Convention ont
Harmonized Commodity Description and Coding System and its Explanatory No.:
not a covered agreement of the WTQ:'"?

“We are puzzled by the fact that the Pancl, in its effort to interpret the terms of Schedt
LXXX, did not consider the Harmonized System and its Explanatory Notes. We note
during the Uruguay Round negotiations, both the Eunropean Conmunities and the United S
were parties to the Harmonized Systewr ... . Neither the European Communities nor the Unit
States argued before the Panel that the Harmonized System and its Explanatory Notes weli
relevant in the interpretation of the terms of Schedule LXXX. We believe, however, tha
proper interpretation of Schedule 1XXX should have included an cxamination of ¢
Harmonized System and its Explanatory Notes.”"™ (Bmphasis added.)

In its Report, the Appellate Body referred generally to Article 31 of the Vier
Convention, but did not make a reference to any specific sub-paragraph. There
references to the Harmonized System in Members’ Schedules, so it could be argued tl
there is an explicit reference in the terms of the WTO provisions (the Schedule
Moreover, the provisions of Article 31.2(a) of the Vienna Convention referring to' a
agreement relating to the treaty which was made between all the parties in connec
with the conclusion of the treaty (forming part of the context) would be relevant
addition, it could be argued that Article 31.3(c) would also be relevant. The Appella
Body went on to state: “The purpose of treaty interpretation is to establish the comit
intention of the parties to the treaty. To cstablish this intention, the prior practice of ot
one of the parties may be relevant, but it is clearly of more limited value than the practi

Y2 International Convention on the Harmonized Commodity Description and Coding System, do
Brussels, 14 Junc 1983,
2 Computer Equipment, at para. 89.
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of all parties.”"™ (Emphasis added.) In referring to past practice, Article 32 would be the
'é.pplicellale provision of the Vienna Convention, as it refers to circumstances surrounding
the conclusion of the treaty. The Appellate Body also stated that the Panel should have
examined the “subsequent practice” of the parties.'” Subsequent practice must be
psidered by Panels and the Appellate Body under Article 31.3(b).

As noted already, in Poultry, the Appellate Body had to consider the relevance of a
non-WTO agreement, i.e. a bilateral agreement concluded under the auspices of
Asticle XXVIIT of the GATT between the two WTO Members in dispute and which
ormed the basis of the tarift bindings at issue. The Appellate Body upheld the decision
f the Panel to apply Brazil’s primary obligations under the WTO tariff bindings, and
not those contained in the bilateral Qilseeds Agreement. The Oilsceds Agreement,
however, was used to interpret the substantive WTO provisions, but only pursuant to
the limited provision of Article 32 of the Vienna Convention, referring to the
circumstances of the conclusion of the WTO treaty. The Appellate Body stated:

“We rccognize that the Oilseeds Agrecment was negotiated within the framework of Article
XXVIII of the GATT 1947 with the authorization of the contracting parties and that both
partics agree that the substance of the Oilseeds Agreement was the basis for the 15,500 tonne
tariff-rate quota for frozen poultry meat that became a concession of the European
Communities in the Uruguay Round set forth in Schedule LXXX. Therefore, in our view, the
Oilsceds Agreement may serve as a supplementary means of interpretation of Schedule LXXX
pursuant to Article 32 of the Vienna Convention, as it is part of the historical background of the
concessions of the European Communities for frozen poultry meat.” (Emphasis as original.)'™

As discussed further in the next section, it could be argucd that that bilateral
agreement should have been considered under the provisions of Article 31.2(a) of the
ienna Convention. Under certain circumstances, a bilateral agreement might also be
considered under Article 31.3(c) of the Vienna Convention as “any relevant rules of
international law applicable in the relations between the parties”.
In Shrimp, the Appellate Body used a variety of non-WTQO international rules to
interpret WTO provisions. As noted above in section I, the Appellate Body examined
the use of the term “natural resources” in a number of international conventions.'” It
ferred to other international conventions when assessing the meaning of sustainable
development referred to in the Preamble of the WTO Agreement.'” It referred to
ternational (and regional) treaties when assessing whether the US measure had been
applied in unjustifiable discrimination, in particular with reference to the way
nsultations had been conducted and ought to be conducted under other
international convention.'"” This was something of an effort to trace practice of States
nder other international treaties (arguably pursuant to Articles 31.2(b) and Article 32
1t

105

106

Comyniter Equipment, at para. 93,
Comprter Equiptrent, at para. 90,
* Poutliry, at para. 83.

7 Shiip, at paras 127134

S Shrimp, at para. 154,

U Shrimp, at paras 166~176.
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of the Vienna Convention) with regard to the need to perform across the boar
consultations. ‘

In this context, it is worth recalling that the Appellate Body acknowledged tha
the interpretation of a treaty can be affected by subsequent developments i
international law, including, arguably, new customs, general principles of law ani
treaties.

Evolutive interpretation

In Sheimp, when interpreting the term “exhaustible natural resources” in Artick
XX(g), the Appellate Body referred to a number of non-WTO sources of internationa
law, after having noted that that concept had evolved. The Appellate Body stated:

“The words of Article XX(g), ‘exhaustible natural resources’ were actually crafted more than
years ago. They must be read by a treaty interpreter in the light of contemporary concerns
the community of nations about the protection and conservation of the environment. Wh:
Article XX was not modified in the Uruguay Round, the Preamble attached to the T
Agreement shows that the signatories to that Agreement were, in 1994, fully aware of
importance and legitimacy of environmental protection as a goal of national and intermatio
policy. The preamble of the WTO Agreetnent—which informs not only the GATT 1994,
also the other covered agreements—explicitly acknowledges ‘the objective of sustain
development 110
From the perspective embodied in the Preamble of the WTO Agreement, we note that
generic term ‘natural resources’ in Article XX(g) is not ‘statilcl’ in its content or reference bu
EET) )1 "

rather *by definition, evolutionary’.” (Emphasis as original.

The “evolutive interpretation” is often challenged as being in contradiction w
the principle of pacta sunt servanda and contrary to the general rule that the intention o
the parties at the time of the conclusion of the treaty should be the basis fo
interpretation. However, the provisions of the Vienna Convention itself recognize thal
events subsequent to the conclusion of a treaty may be relevant and affect the go
faith interpretation of treaty provisions.

Although the ordinary meaning of a treaty’s terms should reveal the comm
intention of the parties at the time of its conclusion, Paragraph 3 of Article 31 refers
events subsequent to the conclusion of the treaty, albeit considered to be authen
elements of interpretation. Paragraph 3(a) refers to any subsequent agreement betwe
the parties regarding the interpretation of the treaty or the application of its provisio
Paragraph 3(b) of Article 31 refers to any subsequent practice which establishes th
agreement of the parties regarding its interpretation. Then comes Article 31.3{(c).

119 Shrimp, at para. 129 :

UV Shriiip, at para. 130. It is also worth recalling this passage from Japan—Alcoholic Beverages, at p. 34: “WT
rules are not so rigid or so inflexible as not to leave room for reasoned judgments in confronting the endless
cver-changing ebb and flow of rcal facts in real cases in the real world They will serve the muldlateral tradis
system best if they are interprered with that in mind.” Sec also the conclusion of the ECJ in CICFIT (Rec. 19
p- 3415, at 3430): “Finally, every provision of community law must be placed in its context and interpreted in
light of the provisions of Community law as a whole, regard being had to the objectives thereof and to ifs sfa
evofution at the date on which the provision in question fs to be applied” {emphasis added). :
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The drafting history of Article 31.3(c) is interesting and explains the reasons why
it can be argued that an interpreter may nced to use an “evolutionary interpretation”.
As it is drafted today, Paragraph 3(c) of Article 31 refers to “any relevant rules of
international law applicable in the relations between the parties”. This reference used
to appear in Paragraph 1 of the text adopted by the International Law Commission
ILC) in 1964, together with a reference to “in force at the time of its [the treaty]
conclusion”. When this provision was discussed at the sixtcenth session, some
members suggested that it failed to deal with the problem of the effect of an evolution
of the law on the interpretation of legal terms in a treaty and, thercfore, it was
inadequate.’? After discussions, the ILC considered that the formula used was not
necessary. It is reported that “[the ILC] considered that the correct application of the
femporal element would normally be indicated by interpretation of the term in good
faith”. It was also decided to put the reference to “any other relevant rule of
international law™ in Paragraph 3 (dealing with subsequent events), thus leaving the
door open for an interpretation that would take into account international law rules
that take place after the conclusion of a treaty: the so-called “evolutive interpretation”.
The International Court of Justice (IC]) has also made use of such an “evolutionary”
approach in some cases,'? including in the recent 25 September 1997 Hungary/Slovakia
decision, where it stated: “Consequently, the Treaty is not static, and is open to adapt to
emerging norms of international law.” In particular, in Paragraph 140, the ICJ stated:

“In order to evaluate the environmental risks, current standards must be taken into consideration,
This is not only allowed by the wording of Articles 15 and 19, but even prescribed, fo the extent
that these articles impose a continning—and thus necessarily evolving—obligation on the parties to
maintain the quality of the water of the Danube and to protect natare ... . Owing to new
scientific insights and to a growing awareness of the risks for mankind—for present and future
generations—of pursuit of such interventions at an unconsidered and unabated pace, new norms
and standards have been developed, set forth in a great number of instruments during the last two
decades. Such new norms have to be taken into consideration, and such new standards given
proper weight, not only when States contemplate new activities but also when continuing with
activities begun fn the past. This need to reconcile economic development with protection of the
environment is aptly expressed in the concept of sustainable development.” (Emphasis added.)!*

Some authors also recognize that good faith interpretation may sometimes require the
use of the evolutive interpretation. Sinclair, in the context of Article 31.3(c), stated that:

"2 Vearbook of the International Law Commission, 1966, Vol. 11, p. 222.

"3 See Namibia (Legal Consequences) Advisory Opinion (1971) 1L.CJ. Rep. 31, The ICJ stated that where
concepts embaodied in a treaty are “by definition, evolutionary™, their “interpretation cannot remain unaffected by
the subsequent development of law ... . Moreover, an international instrument has to be interpreted and applied
ithin the framework of the entire legal system prevailing at the tme of the Interpretation.” Sce also Aegean Sea
ontiental Shelf Case (1978) 1.CJ. Rep. 3; Avis consultatif de la Cour Permanente de Justice concernant les décvets de
tionalité promulgués en Tunisic et ay Maroe, Avis Consultatif, CPIJ sériec B no. 4, p. 24. The Appellate Body also
quoted: Jenmings, Robert and Arthur Watts (eds) (1992): Oppenheim’ International Law (9th edition), vol. I
{(London: Longmans), p. 1282, and E. Jimencz de Arechaga (1978-1): Infernational Law in the Past Third of a Century,
9 Recueil des Cours 1, p. 49. ’

1 See also the word of prudence in the individual opinion by Judge Abjinuoin and the need to use the
olutive interpretation within the application of Art. 31 of the Vienna Conventon and the principle of pacta sunt
vanda.
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“[¢]here is some evidence that the evolution and development of international law may exerci
a decisive influence on the meaning to be given to expressions incorporated in a treat
particularly if these expressions themselves denote relative or evolving notions such as ‘public
policy’ or ‘the protection of morals,”!!3

Boyle’s interpretation of the Hungary/Slovakia 1C] case s also that the Court relied
on some evolutive interpretation of the obligations of the parties:

“When dealing with international environmental law, the Court ... relied instead on crypt
refercnces to new norms of international law concerned with the environment and ‘set forth is
a great number of instruments during the last two decades’ (para. 40). One can only guess at the
instruments that the Court had in mind, but they presumably included at least the Stockholmn
and Rio Declarations as well as the large body of environmental treaty law. It tells us much
about the nature of contemporary international lawmaking that the Court seemed happy €
treat a number of these new norms as law, that part ties must take into account of, witho
further reference to state practice or authority.”!!¢

In the NAFTA context, an Arbitration Group recently concluded that the use of
the term “GATT?” in the cross-reference from the provisions of the FTA and NAFT
had to be interpreted to mean the GATT as it evolved into the WTO Agreement.'"”

Finally, it should be recalled that the conclusion of subsequent treaties relating
the subject-matter(s) covered by a previous treaty may be evidence of State practic
itself a source of interpretation pursuant to Article 31.3(b). As further devcloped
below, it can be argued that such subsequent treaty shall also be taken into accou
pursuant to Artricle 31.3(c).

Despite these examples, the full extent to which Panels and the Appellate Bod
are required to use non-WTO rules to interpret the WTO agreements remai

somewhat unclear. The identification of these rules and their parameters, to the exte
not agreed by Members, will have to be determined by Panels and the Appellate Bod
on a case-by-case basis, by reference to doctrine, other tibunals’ and expe
assessments and the facts of each case.

The point is that in trade and environment cases, interpreters will be faced with t
ambiguity and insufficiency of the terms of Article XX(b) and XX(g) and Article X
generally. Together with the WTO call for sustainable development in the Preamble

"5 Sinclair, Sir lan (1984): The Vienna Convention on fhe Law of fieaties (2nd edition) {(Manchest
Manchester Universiey Press), at 139. See also Kamil Yassen, Mustafa (1973): fnwerprétation des traités daprés
Convention de Vl‘enm' Recues) de Cours de Dhoit (La Haye), at page 67:

“18. ... Mais d’aurres catcgoues [de traités] peuvent de par leur nature se préter 4 une interpréati

&volutive, notamment les traités normatifs qui énoncent des régles de droit ... Méme éerites, les régles de

droit ne sont pas 4 I'abri de Vévolution subséquente de l’onirr: Juridigue dont clles font parties. 19. Clest:

surtout le cas des dispositions qui prévoient des notions évolutives par nature telles que 'ordre public ou

bonnes moeurs ... . 20. Quant aux termes qui visent des concepes juridiques, ¢’est encore le traité qui e

fait usage qui dérermine si ces termes désignent un concept figé, immuable ou un concept évolutif. I en est

ainsi des termes ‘mer territoriale’, ‘plateau continental’, ‘haute mer'. 1l est donc possible qu'un tra
permette d'interpréter 'un ou lautre de ces termes qu’il emploie en fonction du droit international

I'époque de cette interprétation.”

" Boyle, Allan (1997): The Gabefleovo-Nagymaros Case: New Law in Old Bottle, Yearbook of Intumuor
Emuonmt‘mal Law, vol. &, pp. 13-20, at p. 14

" Arbitral Pancl Estdbllﬂhtd Pursuant to Art. 2008 of the North American Free Trade Agreement, Fir
Report: In the Matter of Tariffs Applied by Canada to Cestain ULS.-Origin Agriailiural Preducts (2 December 1996).
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the WTO Agreement, an informed interpreter will be aware of the right of WTO
Members to adopt certain non-abusive envirommental policies that may affect other
WTO Members’ market access rights, Consequently, the objective interpreter may be
required to take into account and use non-WTO provisions as they exist at the time of
the interpretation in order to define the parameters of evolutive concepts such as
sustainable development” and measures “necessary for the protection of health”, which
vill “add colour, texture and shading™ to the interpretation of relevant WTO provisions.
lthough, arguably, this approach would be consistent with an effort to maintain a
alance and some coherence between environment and trade actions, it does not offer
much predictability! It leaves the assessment of this “line of equilibrium” to be done on a
case-by-case basis. Inevitably, in the absence of Members’ instructions to the contrary,
WTO adjudicating bodies will be faced with arguments invoking the provisions of other
international treaties. So how can Panels and the Appellate Body react to them?

The Use of Article 31.3(c) to Assist in the Interpretation of WO Agreements

Article 31.3(c) of the Vienna Convention provides that: “There shall be taken
into account, together with the context: ... (¢} any relevant rules of international law
pplicable in the relations between the parties.”
Several points can be made. First, the term “any relevant rule of international law™
eems to provide a wide mandate to examine public international law. In Shrimp, the
ppellate Body had already stated that its task was to “interpret the language of the
hapeau, seeking additional interpretative guidance, as appropriate, from the general principles of
sternational law” "' (Emphasis added.) In Hormones, the Panel stated: “To the extent
hat this principle [precautionary] could be considered as part of customary
aternational law and be used to interpret Articles 5.1 and 5.2 ... """ It can be argued
hat when interpreting WTO provisions, Panels and the Appellate Body are obliged to
take into account” a broad range of relevant rules of international law, including
aties, customary rules and general principles of international law, in fact, all sources
f international law obligations as defined by Article 38 of the Statute of the 1C].
Second, the relevance of such “rule of international law” would have to be
ecided. In the absence of further instructions from WT( Members, the
etermination of which rules are “relevant” would need to be made on a case-by-case
asis, by examining criteria such as the subject of the dispute and the content (subject-
natter) of the rules under consideration. The size of the membership of that non-
WTO treaty cannot be the single decisive criterfon. For instance, a treaty signed
mongst a limited number of countries, say on the control of a specific disease that
xists in only these countries, would remain “relevant” to a dispute that involves trade
neasures taken in the context of the control of that disease.

”'? Shrimp, at para. 158.
Y9 panel Reeport in Hornones, para. 8.157.
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Another more sophisticated criterion, such as the potential membership of that non
WTO rule, may be preferred, as it will refer to a norm potentally accepted by th
international community. In this context, it is worth noting that Article 3 of Annex
of the SPS Agreement, Articles 4 and 5 of the TBT Agreement and Article VI:5 of th
GATS refer to standards developed in relevant international (or even regional
organizations as being those organizations whose membership is open to all Members o
the WTO. One may conclude to different levels of relevance.

Third, after relevant rules have been identified, a question would then remain a
to which of thesc are “applicable in the relations between the parties”. How mighe thi
term limit the relevant rules that are available as interpretive material? There are at leag
three possible interpretations.

One narrow interpretation would read “parties” as meaning all WTO Members
In other words, for a non-WTQ treaty to be used to interpret WTO obligations, i
and the WTO agreement would require identical membership. This approach seems tc
have provided the basis for the Tusa IT Panel’s decision to exclude any consideration o
CITES, because it was a multilateral agreement signed only by some of the parties
the GATT." While this approach provides a conceptually clear rule, it suffers from
number of problems. It would greatly reduce the number of outside treaties and leg
principles that could be used to interpret WTO obligations under Article 31.3(c). Few
international agrecments, if any, will have identical membership, although some ma
have a wider membership. Yet to request that such non-WTO treaty have at least th
WTO membership would also create illogical situations. As WTO membership grows
fewer international agreements will match its membership. This would lead to t
paradoxical result that the WTO, at least in theory, would become more isolated fro
other international systems of laws as its membership grows. In addition, there may
principles and provisions in an international treaty (with smaller membership) whi
have become a customary rule of international law binding on all countries, even
non-signatory to that treaty. Moreover, from a legal perspective, the “identica
membership” approach (at the WTO membership) does not seem to be consisten
with that adopted by the Appellate Body in Shiimp, which examined CITES an
number of other multilateral environmental agreements (MEAs), many of which
not have the same membership as the WTO.'?!

A second, broader interpretation of the terms “applicable in the relations betwe
the parties” would allow the use of treaties between a smaller or different group
more than one WTO Member, but fewer than the whole WTO membership
interpret WTO obligations. This interpretation is supported by the different usage
“parties” throughout Article 31 and in Article 31.3(c). Article 31.2(a) refers to “an

O Tana H, at para. 5.19.

2! The Appelllte Body did not specify which Art. 31 pm\rmon it relied on when using the';c internatio
cnvironmental agreements to mtuprct the Art, XX(g) term “exhaustible natural resources”. However, thes
agreements could be characterized as “relevant rales on international law applicable in the relations l)et\vecn thi
parties” under Art. 31.3(¢).
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agreement relating to the treaty which was made between all the parties”, and Article
31.2(b) refers to an instrument by “one or more parties” and accepted by “the other
parties”. Therefore, it could be argued that the use, without these qualifications, of
“the parties” in Article 31.3(b) and (c) allows consideration of treaties signed by a
subset of the WTO membership that contains fewer than all the parties, but more than
one of the parties. An argument by Palmeter and Mavroidis also lends weight to this
approach. They argue that “the parties” refers to the parties to a dispute.'” This
position reinforces the view that Article 31.3(c) may be used where treaties have
different membership. However, their approach, while illustrating their interpretation,
can only be considered a partial one, as the Vienna Convention is not used exclusively
in the case of disputes. A better approach is that “parties” may refer more generally to a
subset of all the parties to the treaty under interpretation, i.c. the specific countries the
relations of which are under examination in light of the treaty at issue.

The counter-argument to this latter proposition is that it is unacceptable that some
 WTO Members agree to alter their WTO obligations without the consent of the other
Members (pacta sunt servanda), as the WTO Agreement is a multilateral agreement.

In response to this counter-argument, it should be emphasized that when an
nterpreter uses a non-WTO source of law, say a treaty between some WTO
Members, it will do so for the purpose of interpreting the WTO provisions and not to
enforce the provisions of that non-WTO treaty or to amend the WTO Agreement.'”
Therefore, it may be argued that in the case of a dispute between, say the United
States and the European Communities, an interpreter may consider as relevant and
effective, the provisions of another treaty to which the United States and the European
Communities are party. This use of a bilateral treaty to help interpret the obligations of
two WTO Members in dispute seems to be accepted by the Appellate Body. In
Computer Equipment'™* the Appellate Body scolded the Panel for not having considered
the provisions of the Harmonized System to which both the United States and the
European Communities were party.'*

Third, it may be asked whether a treaty signed by only one of the partics to a dispute
could be considered “a relevant rule of international law applicable in the relations between
the parties”? Does the fact that one of the disputants is a non-party to the treaty affect the

122 palmeter, David and Petros Mavroidis, The WTO Legal System: Sources of Law, AJ.LL., vol. 92, no. 3,
398.
12 Regarding the possibility of two Members amending the WTQ Agreements amongst themselves only,
reference should be made to Art. XI of the Agreement Estublishing the WTO, which contains rules for its
amendment. A question remains as to whether the provisions of Art. 41 of the Vienna Convention would still be
of any use. Indeed, nothing in international law prohibits two partics to a treaty from amending the provisions of
their treaty as betsween themselves only, as long as such amendment does not affect the rights and obligations of third
cotintries parties to that same treaty. Art. 41 of the Vienna Convention provides that: “Agreements to modify mulfilateral
treaties between certain of the parties only: Two or more of the parties to a multilateral treaty may conclude an
agreement to modify the treaty as between themselves alone iff ... (b) the modification in question is not
prohibited by the treaty and (i) docs not affect the enjoyment by the other parties of their rights under the treaty
or the JaerformanCc of their obligations.” (Emphasis added.)

"2 Computer Equipment, para. 89.
12 The Appellate Body also referred to non-WTQ treaties with a differing membership from that of the
WTO in Poultry and Shrismp.
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usc of the treaty in interpreting WTO obligations? The acceptance by one party of 4
outside treaty may provide some, albeit more limited, assistance in interpreting WTQ
obligations. Such an interpretation would necessitate a broad interpretation of “in the
relations between” to require something less than strict legal application of the treaty :
both the parties. While not bejng subject to specific legal obligations under the treaty, th
treaty may be considered as “applying in the relations between” the parties because amo
party would still be directly affected by it.'* For instance, in the case of a treaty thaf
includes a trade ban against non-parties, it could be argued that the trade ban ha
application (or has an impact) in their “relations” without the non-party being subject
specific legal obligations. One may also consider the situation of an “objective regim
having an effect {(and sometimes imposing obligations) on non-parties. This approa:
while providing access to a broader source of interpretive material to encours
coherence in treaty interpretation, could be argued to unduly restrict the rights of no
parties to a non-WTO treaty. Why should countries that have declined to sign a tre:
have their WTO obligations affected by it? At the same time, it can be argued that Arti
31.3(c) only requires “relevant rules” to be “taken into account” and does not spec
that these rules must be given a certain amount of weight. Panels and the Appellate Bod
would still retain the flexibility to use outside treaties on a case-by-case basis, giving thi
the weight they deserve in the circumstances of the dispute. This seemns to have been'
approach of the Appellate Body in Shrimp, when it used a number of MEAs, to whi
not all disputants were party, to interpret the term “exhaustible natural resoutces
Article XX(g).'” Nevertheless, an argument can be made for using an outside trea
interpret WTO obligations. In Computer Equipment, the Appellate Body stated that
prior practice of only one of the parties may be relevant, but it is clearly of more limit
value than the practice of all parties”.'*® (Emphasis in original.)

While the latter two approaches may allow recourse to a larger body
international law to interpret WTO obligations, the use of treaties with diffe
membership may result in different tools being used to interpret WTO obhgatlon
disputes between different countries. A dispute between one set of parties may inv
recourse to different relevant rules than a dispute between another set of parties w
interpreting Article XX. For instance, in. Poultry, the Appeliate Body referred to
bilateral Oilseeds Agreement between the disputants, even though this agreem
would not be applicable in a dispute on the same matter involving another W.
Member, even if the EC’s tariff commitment was the same for all WTO Members

One may argue that, in practice, the use of different tools will not pose pro
because the extent of any differences in interpretation is unlikely to be significa

126 Vienna Convention, Art. 26. :
Y27 Shrimp, at foomote 111. The Appellate Body examined the term “exhaustible natural resources” in n i
both the Convention on Biological Diversity and the Convention on the Conservation of Migratory Species of;
Animals. It noted, in relation to the former, that both Thailand and the United States had signed but not ratifie
convention. It also noted, in relation to the latter, that India and Pakistan had ratified, but that Malaysia, Thailan
the United States are not partics to the convention. The Appellate Body did not explicitly refer to Art. 31. 3(c
' Computer Equipment, at para. 93.
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the ordinary meaning of the words imposes boundaries on interpretive license.
Moreover, to the extent that differences exist, these may be tolerated in the WTO
ystem for a number of reasons. First, there is no “formal” WTO jurisprudence and
reports are binding on the parties only.'®” Formal interpretations that are binding on all
TO Members are reserved exclusively to the whole membership through the
eneral Council (Article IX of the WTO Agreement); interpretations by Panels and
e Appellate Body do not have this universal application. Second, the purpose of the
ispute settlement mechanism is to settle the dispute between the specific parties.'™

Finally, what must Panels and the Appellate Body do with these relevant rules of
ternational law? Article 31.3(c) requires Panels and the Appellate Body to “take into
dccount” any relevant rules. In other words, relevant rules must be considered by a treaty
terpreter. This ensures that WTO obligations are clanified in a way that promotes coherence
intemational law. This proposal is compatible with the international law presumption
gainst conflicts. At the same time, any interpretation rmust respect the parameters embodied
Article 26 of the Vienna Convention, that a treaty is binding only on its-contracting parties
acta sunt servanda). The answer to this dilemma is that the purpose of this obligation to “take
to account” non-WTO rules is not to impose, apply or enforce these non-WTO rights and
bligations. Instead, the purpose is to take them into account, where relevang, in interpreting
e WTO rights and obligations in order to ensure that the WTO sub-system of international
w develops coherently with other systerns.ofilaw. in light of the international principle of
terpretation against conflicts™! and for-effective interpretation.’

22 Appellate Body R eport on Japar— Texes on Alcoholic Beverages, adopted 1 November 1996 (WT/DS8, 10, 11), ac 12,
0 Are. 3.7 of the DSU, See also Appellate Body Report on United States—Measures Affecting Duports of Woven
Vool Shirts and Blouses, adopted 23 May 1997 (WT/IDS33}, at 13.

B The presumption against conflict is reinforced in particuler in cases where scparate agreements are concluded
tween the same parties, as it can be presumed that they are meant to be consistent with themselves, failing any evidence
the contrary. See also Jenks, Wilfred (1953): The Conflict of Law-Making Treaties, The British Yearbook of International
aw, B.YLL. at 425 ef seq. In international law, for a conflict to exist between two treaties, three condidons have to be
tisfied. First, the treaties must have some overlap in mcmbcrship, Second, the treaties must cover the same substantive
bject-matter. Were it otherwise, there would be no possibility for conflict. Third, the provisions must conflict, in the
nse that the provisions must impose mutually exclusive obligations. Jennings, Sir Robert and Sir Arthur Watts (eds)
992): Oppenheim’ International Law; vol. 1, Pts 2—4, at 1280; Fitzmaurice, Sir Gerald (1957): The Law and Procedire of the
ternationial Court of Justice, BY.LL. at 237; and Sinclaix, Sir lan (1984): The Vienna Convention on the Law of Tieaties, at 97.
he possibility of conflict between a WTO provision and a provision of another treaty, was addressed very briefly by the
ppellate Body in United States—AMeasires Affecting Iniports of Pootwear, Téxtiles, Apparel and other Itams, (WT/DS56/ABR),
opted 22 April 1998, where it concluded that there was no “irreconcilable” conflict between the provisions of
Argentinas Memorandum of Understanding with the International Monetary Fund and the provision of Art. VIII of the
ATT 1994. An interesting question vemains as to what a panel would do werc it to reach the conclusion that such an
oncilable conflict existed and that 2 non-WTO provision should prevail. Should the panel decline jurisdicgon? Do
TO adjudicating bodies have the authority to reach such a conclusion? If not, what would be the consequence? Where

could the parties take the dispute? This author suggests that such irreconcilable conflicts will not often take place in
1de and environment disputes because Art. XX leaves enough space for the interpreter to conclude that the GATT rules
¢ compatible with some of the environmental policies and obligations embodied in environmental treatics.
- " The principle of effective interpretation (Peffet uiile ot ut res magls valeat quam pereaf) reflects the general rule
interpretation, which requires that a treaty be interpreted to give meaning and effect to all the terms of the treaty.
Or instance, one provision should not be given an interpretation that will result in the nullification of the effect of
other provision of the same treaty, The same interpretative principle should be used in interpreting different
“atics, so that the provision of one treaty is not interpreted so as to nullify the effect of another treaty. In this way,
terms of a treaty are given their full effect. For a discussion of this principle, sec also the Yearbook of the International
Comission, 1966, vol. II A/CN.4/SER.A/1966/Add.1, p. 219. See also Corft Channel Case (1949) 1.CJ.
{ dports, p. 24; Térritorial Dispute Case (Libyan Arab Junahiriya v. Chad) (1994) 1L.CJ. Reports, p. 23; Jennings, R obert

Arthur Watts (eds) (1994): Oppendicim’s International Law (9th edition), vol, 1, pp. 1280—1281; Dallier, P. and A.
ellet (1994): Droit International Public, (5th edition), para. 17.2; Carreau, D. (1994): Droit International, para. 369.
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In light of these arguments, and the recent approach of the Appellate Body, it can
be argued that Article 31.3(c) requires the interpreter to consider and use, when
relevant, a broad range of non-WTO legal instruments to interpret the WTO
agreements: However, it should bé emphasized that the weight and value to be given
to those non-WTQO provisions would be left to each interpreter on a case-by-case
basis. Nonetheless, Article 31.3(c) imposes an “obligation to take into account” those
other rules of international law with a view to avoiding conflicts between them and
ensuring greater coherence of international rules.

The following section offers some thoughts on the use of ‘multilateral:
environmental agreements, as tools to interpret WTO provisions, when dealing with’
trade and environment disputes, taking into account the previous discussion on Article:
31.3(c) of the Vienna Convention. :

4. The Use of MEAs under Article 31.3(c) to Interpret WTO Agreements

First, it should be emphasized that there has not been one GATT or WTO form:
dispute challenge against trade measures imposed pursuant to an MEA. On the on
hand, this may reveal some sort of common understanding between WTO Membér
on the legal value of these MEAs and their relationship with the WTO Agreement
On the other hand, given the number of proposals from Members to amend Artick
XX ofthe GATT and the vigorous debates in the Committee on Trade an
Environment (CTE), it is difficult to conclude that consensus exists on this question. I
any case, the following discussion on the relationship between MEAs and the WTQ
system is interesting, because it is an application of the need to ensure coherenc
between economic and environmental policies and, consequently, between th
different legal regimes we have created to govern these policies."” Ensuring thi
coherence is a fundamental in order to ensure the effectiveness of international lav
systems generally and to guide our behaviour towards sustainable development.

(a) ‘Thade measures in environmental treatles

There are now hundreds of treaties dealing with environmental issues. Many o
these have implications for international trade. As economic activity relies on an
affects the environment, MEAs regularly encourage and sometimes require States
enact measures that affect the way economic activity within or between States
conducted. In addition, a narrower category of MEAs uses specific trade measures
address environmental harm by regulating the transboundary movement of certait
environmentally harmful products.'* Environmentalists would argue that these trad

133 Moreover, this discussion on the rclationship between trade and environment treaty provmons m
encourage further discussions on the relevance of the so-called “WTO saving clauses” in environmental treaties:
3% There are more than 180 MEAs existing, of which over 20 incorporate trade measures, from Brack;
(1997): Reconciling the GAT'T and Multilateral Environmental Agreements with Trade Provisions: The Lafest Debcrﬂ' 6:
Review of European Community and International Environmental Law (RECIEL), 112.
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measures provide an important policy measure in MEAs for a number of reasons. First,
they are used to regulate trade in environmentally harmful products, and to create a
regulatory framework to manage and minimize environmental risk. The Basel
Convention, for example, includes trade-related obligations to ensure that hazardous
waste is properly managed, transported and treated.™ Similarly, CITES regulates trade
in endangered species to foreclose markets for illegal products and, thus, remove the
financial incentive for illegal poaching.136 Second, trade bans may encourage wide
participation in MEAs by limiting the right of non-parties to trade in a particular
product—such as hazardous waste—with parties to the MEA. Generally, these trade
bans are narrowly tailored to target only those products associated with the
environmental harm that is addressed by the MEA. Third, trade measures remove the
competitive advantage that States may gain by remaining outside the MEA and,
therefore, reduce their ability to avoid the costs of environmental obligations while
enjoying the environmental benefits provided by the action of other States. The WTO
Committee on Trade and Environment identified, in 1996, about 20 MEAs currently
in effect that contain trade provisions. Three in particular—the Montreal protocol,
CITES and the Basel Convention—impose an obligation on its parties to ban the
import of various substances from countries that are not parties to these treaties.

The issue of which types of MEAs might be used as “relevant rules of
international law applicable in the relations between the parties” to interpret WTO
obligations under Article 31.3(c) is a complex one, which involves factual and legal
considerations. The purpose of this section is not to provide any sort of answer to this
question, but simply to offer some thoughts on what could be used as relevant
parameters for further discussion. ,

It is also useful to examine the practical situations in which a Panel or the
Appellate Body might be requested to interpret WTO obligations, such as Article XX,
n light of the provisions of an MEA."’ Below, are considered six main situations: a
first set for cases involving an MEA adopted by both disputants, and (1) where the
disputed measure is required by an MEA; (2) where the disputed measure is not
equired, but is explicitly permitted; and (3) where the disputed measure is faken in
urtherance of the goals of an MEA. The second set of cases involves an MEA that has not
been adopted by both disputants, and (4) where the dispute measure is required by an
MEA; (5) where the disputed measure is not required, but is explicitly permitted, and (6)
where the disputed measure is taken in _furtherance of the goals of an MEA.

The discussion below assumes that Article 31.3(c) of the Vienna Convention does
not limit “any relevant rules of international law” to only those treaties that have a
membership identical to that of the WTO. It is also assumed that compliance with the

1% Basel Convention on the Control of Transhoundary Movements of Hazardous Wastes and their Disposal,
2 March 1989, 28 [.L.M. 649, Art. 4(2){e).

136 CITES, as above, at Arts 111, IV and V,

Y7 1t is worth recalling that the provisions of the Vienna Convention are not to be used exclusively in case
of dispute. However, it may be simpler for the benefit of the present discussion to refer to disputants, although the
ame logic would apply when interpreting the provisions of the WTCQ for purposes other than a dispute.
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specific provisions of an MEA would often satisfy the Shrimp requirement for a :‘,
“nexus” between the policy pursed and the choice of measure (Article XX(g)). '

(b) Situations involving an MEA adopted by both disputants

(1) First, the creation of an MEA with broad membership could provide a ‘strong
indication that a genuine environmental problem exists, and that the international
community has agreed that a certain response is required. In some cases, it may indicate
that the international community has agreed that, in certain prescribed circumstances,
trade measures are a justifiable response to the risk of environmental harm. The Base]
Convention, for example, prohibits shipments between parties to the convention
unless it can be demonstrated that the importing nation “will manage the waste in an
environmentally sound manner”.”®® Here, export bans, which would arguably
contravene Article XI of the GATT, have been identified by the international
community as being an important tool for dealing with the threats of environmental
damage arising from the cteation, transportation and disposal of hazardous waste;
Similarly, CITES uses a permit and listing system to prohibit trade in listed wildlife and
wildlife products unless a scientific finding is made that the trade in question will not
threaten the existence of the species." The existence of an MEA with broad
membership or open to all WTO Members could have some systemic consequences;
which should be reflected in the interpretation of Article XX

Therefore, it is suggested that in a situation where an MEA requires certain trade
measures between its parties (an initial legal fact to be determined) and these parties are also
WTO Members, there is the potential for a “conflict” between the MEA’s obligations and
those of the WTO (e.g. the Article XI prohibition against import bans). In this context, it
can be argued that Article XX should be interpreted to take into account the presumption
against “conflicts”."* It should be recalled that in international law a conflict exists between
two provisions when one provision prohibits an action that the other provision requires:
This presumption suggests that potential conflicts should be resolved by interpreting the
action taken pursuant to the MEA, binding both disputants, as prima facie compatible with
Article XX. In other words, it could be argued that a trade measure required by the term
of the MEA would be “presumed” to satisfy the requirements of Article XX. Indeed, it
could be argued that the obligation contained in Article 31.3(c) to take into account othe

M8 Basel Convention, as above, at Art. 4(2)(e).

¥ CITES, as above, at Arts I 2(a), 3(a) and 1V(a). .

"9 I this context, it should be recalled that many WTO Members have proposed different criteria ¢
could be used by WTO adjudicating bodies faced with such an issue.

'* Note also that the public international law presumption against conflicts has also been applied by 1
Appellate Body in Canada—Certain Measures Coniceriing Periodicals, adopted 30 July 1997, WT/DS31/AB/R;
(hereinafter Canada——Periodicals), at 19; in Bananas III, when dealing with the overlapping coverage of GATT 1994
and GATS, paras 219-222; and by Panels in Iidonesia— Certain Meastres Affecting the Autonobile Industry, adopted
23 July 1998 (WT/DS54, 55, 59 and 64), at para. 14.28, but only when dealing with appearance of confli
between some WTQ provisions. Except in the case of Agenting—Footwear (WT/DS57) discussed above, t
presumption has not yet been applied by the Appellate Body to a conflict between a WTQ provision and no
WTO agreement. :
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“rules of international law applicable to the parties” recognizes that such conflict with other
treaties should be avoided in the interpretation of the treaty under examination.

(2) Second, an MEA may still be relevant where trade measures are not required
by the MEA, but are instead explicitly permitted. Here the interpreter is not faced with a
situation of strict conflict between the WTO prohibitions (say against quantitative
restrictions) and the MEA’s requirements, as there are no such requirements. Instead, it
is a situation where the “effective interpretation” of treaty provisions should lead the
interpreter to conclude that the measure explicitly permitted under the MEA satisfies
the provisions of Article XX. The principle of effective interpretation ensures that no
provision of a treaty is left without any effect or becomes a nullity (to take an
expression used by the Appellate Body in Gasoline.'*® To interpret the GATT/WTO
as nullifying rights negotiated under other treaties, such as under those provided for in
an MEA, would violate the principle of effective interpretation that ensures that the
ordinary meaning of all terms of a treaty are given their full meaning. Therefore, a
trade restriction explicitly permitted by an MEA could be argued to be presumed to
satisfy the requirements of Article XX.

(3) Third, where the measure challenged is not required or explicitly permitted, but
one that a party claims is taken in furtherance of the MEA’s goals, the situation is more
complex. Nonetheless, that MEA may still constitute a “relevant rule of international
law”, which, in some circumstances, a Panel shall be obliged to take into account when
interpreting and applying the provisions of Article XX for a specific WTO Member.
That the international community has identified an environmental problem as sufficiently
serious to warrant an international response lends weight to a claim that a measure that
furthers its goals is based on environmental motivations. The fact that the said measure is
applied along the framework contained in that MEA can also be of some relevance to
assess whether the measure was applied in compliance with the provisions of the chapeau
of Article XX. The function of the Panel is to assess whether the measure is adopted for
environmental considerations and applied without being a disguised restriction on

international trade. Tt is difficult to see how a Panel could refuse to examine the
- relationship between the measures challenged and the provisions of a relevant MEA, in
urtherance of which, it is claimed to have been adopted.

Here it is important to recall that Article XX permits certain unilateral action to be
aken to promote environmental goals, even in the absence of an MEA on the subject-
natter. It would be illogical if a WTO Member, acting in furtherance of the goals of a
elevant MEA (and party to such an MEA), were to be in a worse position than if no such
MEA had existed. This assessment will be a factual one and will depend on the specific
measure at issue and the specific provisions of such an MEA. This was the situation in
which the United States and the complainant parties (all CITES signatories) found
hemselves in the Shrimp dispute. The US allegation that its measures were adopted in
furtherance of the CITES goals was considered by the Pancl and the Appellate Body, but

M2 Gasoline, at p. 18.
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the US measure was thought to be discriminatory and a disguised restriction on trade, and,
therefore, not to comply with the provisions of the chapeau of Article XX. '

(c)  Situations involving an MEA that has not been adopted by both disputants

(#) Questions arise where one of the parties to the dispute is nof also a party to the .
MEA concerned with the subject-matter covered by the measure for which Article XX
is invoked. Although, so far, there have been no challenges to trade measures used in
MEAs, the most likely source of a WTO challenge will come from a WTO Member
non-party to that MEA when it becomes subject to a trade ban imposed by a WTO
Member pursuant to an MEA. Let’s examine the situation where the measure would be
required by the MEA." At least four interpretations are possible. First, it may be argued
that the MEA is not a “relevant rule of international law applicable in the relations
between the parties”, as one of the parties to the dispute is not a party to the MEA:
Second, in line with the arguments made above (third situation), it may be argued that
the MEA is still relevant as a “rule applicable in the relations between the parties” to be
used to interpret Article XX on the basis that it affects the parties’ relations, even though
only one of them is strictly subject to its provisions. Here, the MEA would have less
value in the interpretation of WTO rules than, say, a treaty to which both (or ail) WTO
Members are party. In this case, even in the absence of a presumption of consistency;
the MEA would be available to assist the interpretation of WTO obligations. Third, it
may be argued that for the MEA country, compliance with the MEA is to be viewed a
“practice” of one Member. In Computer Equipment, the Appellate Body stated that th
practice of only one Member was relevant when interpreting WTO provisions."™* A
interpretation of Article XX so that such practice is respected should be favoure
Fourth, it can be argued that for the country party to the MEA and to the WTO, thef@
is 2 “conflict” or an “inconsistency” between its WTO and MEA obligations. As th
GATT/WTQO should be interpreted with a view to avoiding such conflicts of
obligations, a Panel should take into account that WTO Member’s MEA obligation
when interpreting the applicability of Article XX in that specific case.

(5) A further situation is where the disputed measure is not required, but
explicitly permitted.

(6) For (5) and where the disputed measure is taken in furtherance of the goals of a
MEA, at least two interpretations are still possible. First, it may be argued that the MEA"
not a “relevant rule of international law applicable in the relations between the parties”, :
one of the parties to the dispute is not a party to the MEA. Second, it may be argued th
the MEA is still relevant as a “rule applicable in the relations between the parties” to be use
to interpret Article XX on the basis that it affects the parties’ relations, even though onl
one of them is strictly subject to its provisions. Here, the MEA would have less value 1

2 Eor example, the Basel Convention prohibits the export of certain products fiom parties to son-parties:
M4 Computer Equipment, at para. 93 :
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the interpretation of WTO rules than would, say, a treaty to which both (or all) WTO
Members are party. In addition, as discussed further in the next section, the existence and
the content of such a relevant MEA could always be used as factual elements for helping
the Panel or the Appellate Body assessing whether the measure at issue and its application
complied with the prescriptions of Article XX. As mentioned before, since Article XX
permits certain unilateral actions to be taken to promote environmental goals, even in the
absence of an MEA on the subject-matter, it would be illogical if a WTO Member acting
in furtherance of the goals of a relevant MEA were to be in a worse position than if no
such MEA existed.

Finally, the above proposals (in particular the situations referred to in paragraphs
(1) and (2) for measures required or explicitly permitted by the MEA), whereby the
interpretation of Article XX should be done so as to ensure the avoidance of conflict
and in ensuring the effectiveness of relevant MEAs, should not be understood as a
setting aside of the two-tier stage test imposed by the Appellate Body in Gasoline when
interpreting the Article XX. Rather, in certain circumstances, the existence of such an
MEA and the measures taken in compliance with it, would lead to a presumption that
the measure is necessary for the protection of health (Article XX (b)) or relating to the
conservation of natural resources (Article XX({(g)) and that such a measure has not been
applied with discrimination or as a disguised restriction on trade. Of course, the more
detailed the MEA will be on the enforcement of such type measure, the more it can be
argued that such a detailed MEA is evidence of a consensus between the two parties or
even of an international consensus on that matter.

5.  The Use of an MEA as Evidence of a Practice and as Factual Elements Relevant fo an
Article XX Assessment

It can also be argued that an examination of the relationship between the measure at
issue and the prescription of a particular MEA could be used as evidence of compliance
with the terms of the WTO agreements. Of course, interpreting law and applying it to the
facts rarely divides neatly into a two-stage process, and much legal analysis will involve
mixed questions of fact and law. In all of the above-mentioned situations, and in particular
those mentioned in (3), (4), (5) and (6) (where, legally, it may be more difficult to argue
that an MEA measure would benefit from a presumption of consistency with Article XX),
the existence of an MEA could be used as part of the factual analysis of the circumstances of
a dispute and the reasons why a Member adopted that particular trade measure and why it
applied it that way. This examination should occur as part of a case-by-case analysis of the
acts of the case. For instance, reference to or compliance with an MEA could be used as
ne of the elements to establish that discrimination in the application of the measure
hould not be characterized as “unjustifiable”, or that its application was not a “disguised
estriction on international trade” for the purposes of the Article XX chapeau. The issue
vould be whether the content of the MEA has been so widely accepted as to provide
ufficient evidence that the challenged Member has acted in a justifiable manner.
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In Shrimp, for instance, the Appellate Body did refer to the United States’ -
“behaviour” under other treaties (the Inter-American Convention) in order to
conclude that its actions with regard to India, Thailand, Pakistan and Malaysia
constituted unjustifiable discrimination.’ Reference to other international treaties
could serve to explain the historical or factual context in which a Member found itself
and the background that may explain either the policy basis of 2 measure or the
manner and circumstances of its application.

As mentioned before, compliance with a non-WTO treaty can also be viewed as
evidence of State practice, even if of one party only, which is relevant when interpreting
whether that Member is covered by the provisions of Article XX of the GATT."

Such examination of each MEA, on a case-by-case basis, cannot be done without
keeping in mind the fundamental conclusion of the Appellate Body with regard to the
need to ensure that some flexibility is left to all sovereign countries to comply with the
policy requirements authorized under the sub-paragraphs of Article XX. The respecfi
of such flexibility ensures that the application of the measure at issue is always done
with the object of ensuring that the policy pursued is really one of the sub-paragrap
of Article XX and not a disguised restriction on trade.

6. o What Extent Can WTO Adjudicating Bodies Interpret MEAs?

Previous sections suggested that, pursuant to Article 31.3(c) of the Vienna
Convention, WTO adjudicating bodies are required to use non-WTO rules to interpr
WTO obligations. Using MEAs to interpret WTO obligations is also likely to requi
Panels and the Appellate Body to interpret the MEAs themselves, even if only t
determine whether the MEA invoked is relevant or requires such and such action.
may be asked to what extent can the WTO adjudicating bodies undertake this analys
and when does interpreting an MEA border on applying it in a way that is inconsister
with the WTO dispute settlement mechanism’s mandate?

Article 31 of the Vienna Convention requires Panels and the Appellate Body to tak
into account other public international law rights and obligations. In doing so, they hav
the mandate to interpret the relevance of other sources of law in order to perform the:
obligation to interpret WTO rights and obligations. In Bananas III, the Appeliate Bod
upheld the Panel’s statement that they “had no alternative but to examine the provision:
of the non-WTQO agreement “in so far as it is necessary” to interpret the WTQ rules (th
Lomé waiver referred to the Lomé Convention)."” The implication is that their role’
limited to interpreting the non-WTO rule to the extent necessary to dispose of the matt
at hand. In a case involving a measure required, permitted or in furtherance of an ME/
the dispute settlement mechanism could at least make a determination about the fact of:

Y5 Shirimp, at patas 169-176.
Y4 Computer Bquipment, at para. 93,
Y7 Bananas HI, at para. 162.
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relevant MEA. In other words, the Panel could examine the MEA to determine that the
parties are covered by the MEA and/or that the MEA includes relevant rules of
international law applicable between the parties, without going on to determine whether
the specific measure challenged satisfies the terms of the MEA. Additional criteria to be
negotiated by Members could oblige Panels and the Appellate Body to verify other aspects
of such MEA:s. :

In conclusion, if Panels and the Appellate Body are considered to be required to
take into account a broad range of international rules when interpreting WTO
provisions, it seems that to the extent necessary for this task, they will have to interpret
and examine such non-WTO provisions.

7. The Relationship between the Dispute Settlement Mechanism of MEAs and those of the WTO

The right, and sometimes the obligation, of Panels and the Appellate Body to
interpret an MEA should not be viewed as usurpation of the authority of MEA Secretariats
(or other MEA bodies) to supervise and administer the enforcement of such MEAs. Some
MEAs have dispute settlement mechanisms in place that should be used to enforce the
provisions of such MEAs. The relationship between the dispute settlement mechanism of
an MEA and that of the WTO bears some parallels with the relationship between the
dispute settlemnent mechanism of a regional trade agreement and that of the WTO.*

It seems accepted practice that States may adhere to different but parallel dispute
settlement mechanisms for paralle] obligations. Very rarely, however, will two disputes be
based on identical and parallel violations. If it were the case (for instance, an MEA
provision prohibiting violtions to the WTO, and the WTO prohibiting quantitative
restrictions), it seems clear that before the WTO adjudicating bodies only a WTO violation
could be invoked, and before the MEA body(ies), only violations of the MEA could be
invoked. Situations involving conflicts between the object of two dispute settlement
mechanisms (for instance if under the MEA a party sought to enforce a trade restriction and
under the WTO another party sought to remove that restriction) are unlikely. Itis difficult
to see how this sort of conflict could be resolved, except with reference to a supreme body
that does not yet exist. However, usually the dispute settlement mechanisms of MEAs
differ and.are less'stringent than those of the WTO. To the extent that the MEA and the
WTO dispute ‘mechanisms are not mutually exclusive, there may be risk of abuse of
procedhires, but nostrict incompatibility between the two systems.

The :‘i‘s's‘ue-: of the: relationship between the dispute settlement mechanism of an MEA
anid that of the WTO will probably present itself differently. What may happen is that, under
he provisions ofan MEA, a country intending to impose a trade measure in compliance or
n furthetance ‘of the policies of an MEA is obliged to comsult or negotiate with the other
MEA miember. For instance, would the refusal to consult with the MEA Member, under

148 On'this &sue see Marceau, Gabrielle (1997): Dispute Settlersiest Mecharism Regiottal or Multilatesal: Which
One is Better? 31 JW.T. 3, p. 169.
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the MEA, have any consequence in the WTO dispute settlement process which may be
triggered by another WT'O Member after the (early) imposition of a trade measure?

If the MEA obliges its Members to use the MEA dispute settlement mechanism'in
case of disagreement, or if so requested by another MEA Member, the refusal to use
such an MEA mechanism could constitute a violation of the MEA. Yet, in the absence
of any MEA provision as to when the MEA dispute mechanism is to be used generally,
and/or in relation with the WTO one, is there an obligation to “exhaust” the MEA
mechanism before initiating a WTO dispute?™” Or would this interpretation be -
viewed as inhibiting the right of a Member under the DSU to initiate a formal dispute
whenever a Member considers that a benefit has been impaired or nullified?

One answer may be that in the absence of any explicit provisions to that effect, th
WTO dispute settlement mechanism cannot be stopped. Another position may be that the
principle of good faith would appear to oblige WTO Members and MEA Members to use
first the more specific MEA mechanism, even when it overlaps with that of the WTO
However, with the DSU as drafted, it would be difficult for a WTQ Panel or the Appellate
Body to refuse to hear a case because the disputant parties could or should have exhausted the
MEA mechanism. Arguably, such a refusal to use the MEA dispute settlement mechanism
{which may constitute a violation of the MEA) would not constitute a violation of the WTO
per se, but could be used when assessing the good faith of a party to the WTO dispute.

In Shrimp, the Appellate Body stated that the United States, contrary to Section 609
had failed to undertake “serious across-the-board negotiations” with those other Members
Such refusal was one of the elements used by the Appellate Body to conclude that the United
States had applied its measures in a discriminatory manner. This is another type of situation
where the provisions of an outside treaty and the facts relating to its administration havé
been used and taken into account when assessing whether a WTO Member can benefi
from the application of Article XX. In this context, a more provocative argument would
be that as the “obligation to consult prior to imposing unilateral measures” has attained the
level of a general principle of law, the absence of prior consultation with a view to reaching
a co-operation agreement within the MEA, is evidence of bad faith, and a violation of due
process, contrary to the provisions of the chapeau of Article XX. It is yet to be determined,
but some have argued that the obligation to negotiate with the affected countries results
from the obligation of good faith, itself a general principle of Taw."™

' Some parallels could be drawn with the discussion on the exhaustion of local remedy in international Jaw
although the application of this principie in the WTO is an issue not yet resolved. On the issue of exhaustion o
domestic remedy in GATT/WTO law, see Kuyper, Pieter Jan (1994): The Law of GAI'T as a Special Field o
International Lawy N.Y.LL,, p. 227; Kuyper, Pieter Jan {1995): The New WTO Dispute Settlenient Sysies—The Inp
on the European Comuunity, 29 [W.T. 6, p. 49; Rutsel, Silvestre ]. Martha (1996): Warld Trade Disputes Settlement aiiil
the Exliavistion of Local Remedies Rule, 30 ] W.T. 4, p. 107. &

9 A more provocative argument could be that as the obligation to consult has attained the level of a general
principle of law; the absence of consultations with a view to reaching a co-operation agreement within the MEA,
prior to the imposition of a unilateral measure, can be viewed as evidence of violation of due process and
discrimination, contrary to the provisions of the chapeau of Article XX, However, it is yet to be determined but
some have argued thae the obligation to negotiate with the affected countries results from the obligation of good
faith, itself a general principle of law. See Angelet, Nicolas (1993): La Misc en oeuvre des mesnres coercitives dcononiges
des Nations Unies dans la Cotmmnauté européenne, Revue belge de droit international, vol. XX VI, p. 500, at p. 525,
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In conclusion, the existence of dispute settlement mechanisms in MEAs cannot be
viewed as a Hmitation for WTO Panels and the Appellate Body to examine the
content of relevant MEAs when interpreting WTO provisions.

8. The Use of Other Rules and Principles—Including the Customary and General Rule of
International Law—Under the Vienna Convention to Assist in the Interpretation of WTO
Agreements

Pursuant to Article 3.2 of the DSU, Panels and the Appellate Body are obliged to
interpret and clarify WTQO provisions in accordance with the customary rules of
interpretation of public international law, which include those codified in the Vienna
Convention, but also international law interpretive principles, such as the presumption
against contflicts or the principle of in dubio mitius. The above section suggested that,
pursuant to Article 31.3(c) of the Vienna Convention, itself a customary principle of
interpretation, Panels and the Appellate Body shall also take into account any relevant
rules of international law. This section submits that any interpreter shall also take into
account any general principle of international law when interpreting WTO provisions.

It is not the purpose of this section to attempt to enumerate which principles may
have reached the status of customary international law or general principle of law.
Instead, the proposition is that as a general matter, in addition to treaties, other rules,
such as general principles of law, may be relevant in WTO trade and environment
disputes. A few illustrations are suggested.

The Appellate Body has already used a number of customary and general
principles of international law to interpret WTO rules. In relation to the general
principle of “good faith”, the Appellate Body in Shrimp stated:

*“The chapeau of Article XX is, in fact, but one expression of the principle of good faith. This
principle, at once a general principle of law and a general principle of international law, controls
the exercise of rights by States. One application of this general principle, the application widely
known as the dactrine of abus de droit, prohibits the abusive exercise of a State’s rights and
enjoins that whenever the assertion of a right ‘impinges on the field covered by [a] treaty
obligation, it must be exercised bona fide, that is to say, reasonably’."™ An abusive exercise by a
Member of its own treaty right thus results in a breach of the treaty rights of the other Members
and, as well, a violation of the treaty obligation of the Member so acting, Having said this, our
task here is to interpret the language of the chapeau, secking additional interpretative guidance, as
approptiate, from the general principles of international law.”'%% (Emphasis added.)

In the Hormones dispute, the FEuropean Communities argued that the
“precautionary principle” was a general principle of law that should be used to
interpret the provisions of the SPS Agreement. The Appellate Body declined to reach
any conclusion and wrote:

B (Original footnote.)
152 Shrimyp, at para. 158.



138 JOURNAL OF WORLD TRADE

L

“The precautionary principle is regarded by some as having crystallized into a general principle
of customary international environmental law. Whether it has been widely accepted by Members
as a principle of general or customary international law appears less than clear.’®® We consider,
however, that it is unnecessary, and probably imprudent, for the Appellate Body in this appeal
to take a position on this important, but abstract, question. We note that the panel jtself did not
make any definitive finding with regard to the status of the precautionary principle in
international law and that the precautionary principle, at least outside the field of international
environmental law, still awaits authoritative formulation.”'™*

The Panel had stated:

“To the extent that this principle could be considered as part of customary international law:
and be used to interpret Articles 5.1 and 5.2 .., as a customary rule of public international law -

. we consider that this principle would not override the explicit wording of Article 5.1 and
52,0

For instance, the principle of “sustainable development” is now contained in the |
first paragraph of the WTO Agreement Preamble as one of the WTO’s objectives.
Sustainable development cannot be interpreted in isolation from the existin
international treaties on the subject-matter. While there is no definitive agreement o
the meaning of the term “sustainable development”, the Appellate Body in Shrim
referred to this principle and concluded that “it must add colour, texture and shadin
to our interpretation of the agreements annexed to the WTO Agreement”,"*® The
Panel in Tuna Il also referred to sustainable development.'”’

Another example could be the principle of proportionality. Somie may also argu
that in fact the new “balancing text” or “line of equilibrium” invoked by the Appellat
Body in its interpretation of the refationship between WTQO rights under Articles I, TI
and X1 and those of Article XX is an extension of the general principle fo

“proportionality”."”® However, the Appellate Body never said so. '

Customary international law also requires States to avoid causing transboundary
environmental harm. This principle was recognized by the IC] in the Legality of the Us
by a State of Nuclear Weapons in Armed Conflict (1993-1996)."° It can be argued that
interpreted in light of this principle, Article XX protects the right of States to tak
proportional trade measures as a response to transboundary harm, such as pollution ¢
damage to shared resources, such as fisheries.

153

1 {Original footnote.)

(Original footnote.}

155 Panel Report on Hormores, para, 8.157.

5 Shrimp, at para. 150.

57 Tuna I, at para. 5.42: “that the objective of sustainable development, which includes the protection an
preservation of the envitonment, has been widely recognized by the contracting parties to the Gener
Agreement”. The ICJ in the Gabcikovo-Nagymaros Project (Hm-rgary/S[ouakfa) also referred to the need to interprel
the treaty obligations of the party in light of such principle: “This need to reconcile economic development witl
protectmn of the environment is aptly expressed in the concept of sustaimable development”,

% It may also be argued thar such a proportionality principle is tecognized in Art, 2.2 of the TBT and Ar

5.6 of the SPS Agreements where prohibiting measures more restrictive than necessary to pursue a lcgltlmat
po]lcy ob_]en tive,

5 The Legality of the Use by a State of Nuclear Weapons in Amied Conflict, IC] Decision (1993-1996).
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Finally, other principles have already been recognized in international law and
could be inyoked in environment-related disputes to interpret WTO rules.

The biggest difficulty when dealing with concepts such as international customs or
general principles of international law, is, of course, to define them and their limits.'®
After having done so and unless otherwise instructed by Members, Panels or the
Appellate Body would then be obliged to take into account such customs or general
principles when interpreting a WTO provision.

D. CONCLUSION

In the absence of any instructions by Members as to which criteria should be used
when dealing with trade and environment disputes at the WTO, Panels and the
Appellate Body will need to address these issues on a case~-by-case basis, using existing
international rules to help them interpret the ambiguous and arguably out-dated
provisions of Article XX. The current provisions for dealing with environmental issues
in the WTO agreements are limited and do not provide Panels and the Appellate Body
with very much guidance. Interpreting these provisions in the light of other relevant
principles of international law as required by the Vienna Convention will add texture
to the provisions. Nevertheless, there remain significant doubts about the
appropriateness of dealing with an important issue such as the interface between trade
and environmental policy through the development of ad hoc rules. This is
compounded by the fact that, despite their considerable legal expertise, the WTO
adjudication bodies lack the democratic accountability of national governments and,
arguably, also the capacity to mediate between complex trade, development and
environmental issues. Rather than leaving it to Panels and the Appellate Body to strike
the right line of equilibriumn between the right to market access on one hand, and the
right to take measures to protect the environment on the other, Members may wish to
agree further rules on trade and environment. In the event they do decide to agree
further rules, they will need to consider the mechanisms available to them within the
WTO system to firrther address environmental issues in the multilateral trading system.

IV. MECHANISM BY WHICH WT(Q MEMBERS CAN FURTHER ADDRESS
ENVIRONMENTAL ISSUES IN THE MULTILATERAL TRADING SYSTEM

So far, Members using trade measures for environment purposes seem to have
done so in a rather non-systemic manner, sometimes respecting the MEA’s procedure
but often not, thereby reducing the chance of a peaceful and negotiated solution. The
new WTQO Appellate Body and its pro-active adjudication process add to the
uncertainties in an area such as trade and environment. Faced with these ad fioc patching

0 1 this context, it may be recalled that the United States in Hornones argued that “precautionary” was an
approach, rather than a principle. Hermones, at para. 122,
p
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solutions to fundamental and sometimes urgent problems, Members may want to -
determine some criteria or hierarchy of norms applicable to these matters. If WTO
Members decide to further address environmental issues at the WTO, the question
arises “How will they do it?” What legal and policy mechanisms are available to WTO
Members to expand or delimit the role of environmental considerations at the WTO?
The purpose of this final section is to explore some of the mechanisms that WTO -
Members may use to further address the relationship between environmental
considerations and the multilateral trading system. Six main types of WTO legal
instruments are discussed: (A) guidelines and “prescriptive decisions”; (B) a waiver; (C)
an interpretation; (D) an amendment of Article XX or other provisions; (E) an
understanding; and (F) plurilateral or multilateral agreements.

The Members’ choice of legal instrument will depend on a number of factors,
including the subject-matter and the extent to which they consider that current rules
need to be revised or developed. For instance, a decision to confirm that certain trade
. measures in MEAs are consistent with the existing lJanguage of Article XX may require
a different instrument than a proposal to undertake a more wholesale revision of the
PPM issue. The type of instrument adopted will also affect the extent to which it
formally binds WTO Members and whether it must be ratified by national parliaments :
before it is effective.

A. ISSUES THAT COULD BE ADDRESSED THROUGH THE ADOPTION OF NEW LEGAL
INSTRUMENTS

There are a number of issues that WTO Members may seek to resolve with these -
legal instruments. These include a resolution of the MEA/WTO debate as well as a -
number of other matters, ranging from the use of environment and development -
experts in dispute settlement, to a more formal attempt to resolve the PPM issue in a -
way that equitably balances the right of market access with the right to take effective -
action against environmental degradation. A full discussion of these issues and how
they may be achieved is beyond the scope of this article. The aim of this section is
merely to show how the relevant WTO instruments discussed below may be used.

1. Clarifying the Relationship between Relevant MEAs and WO Rules

A number of proposals considering this issue have already been considered by the :
CTE. One of these is referred to as the “ex anfe” or “criteria” approach, under which
Members specify the criteria which, if satisfied by an MEA, will satisfy the
requirements of Article XX."' Members could also use guidelines to reiterate the

16

! Most ex ante proposals require the Member invoking the MEA to justify a measure to prove thar it satisfies -
the Art. XX chapeau. However, because the most difficult aspect of Art. XX is, arguably, complying with the
chapeau, the inclusion of the chapeau criteria in ex ante proposals reduces their efficacy.
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application of Article 31.3(c) of the Vienna Convention as requiring Panels and the
Appc]late Body to take into account certain MEAs as evidence of international
recognition of the authenticity of the environmental concerns as envisaged in Article
XX. A General Council decision could also reiterate that compliance with an MEA
containing prescriptive obligations could, as argued above, give rise to a presumption
(arguably rebuttable) of compliance with Article XX.

Again, as noted above in relation to guidelines and other WTO instruments,
WTO Members could also agree that certain MEA-based measures are presumed to be
compatible with Article XX. In addition, in the context of dispute settlement, a
multilateral agreement on the environment could set aside WTO jurisdiction in favour
of the exclusive application of an MEA when, for instance, measures are taken directly
pursuant to an MEA and the MEA contains a dispute settlement mechanism. Members
would have to decide whether the MEA mechanism is exclusive or alternative to that
of the WTO (see, for instance, such provisions as they exist in the NAFTA between
the NAFTA and the WTO dispute settlement mechanism). It must be noted that
because few MEAs contain binding dispute settlement mechanisms, it is doubtful that
Members would forgo their right to invoke their rights under the WTO dispute
settlement mechanism. Nevertheless, WTO Members could conceivably be required
to exhaust their rights under the relevant MEA before either instigating trade measures
or responding to the trade measures of others by bringing a claim at the WTO.

2. Use of Other Principles of International Law fo Interpret WTO Agreements

General Council decision could also be used to declare the relevance and
applicability of certain principles of international environmental law or to provide
more WTO relevant parameters to these principles. A decision could also be used to
confirm the crystallization or define and limit their application in the WTO system.

3. Involvement of MEA Secretariats

Members could encourage greater involvement of relevant MEA Secretariats. Even
before the formal Panel process, MEA Secretariats could, for instance, be invited to send
comments and participate in consultations or mediation. A decision could also encourage
Panels to fully exercise their rights under Article 13 of the DSU to request information
from MEA Secretariats.'® The advantage of early involvement of relevant MEA
Secretariats is that these experts may be in a better position to assess compliance with an
MEA~—a factor that will also be relevant in the Panel process. In disputes where there i3
no relevant MEA, experts could be consulted—again at the carly stage of the dispute—to
collect evidence which could be used later should the matter not be settled.

2 The Appellate Body in Shrimp at paras 79-91 and 99-110, has interpreted this provision as allowing
Pancls to take into account even non-solicited submission from non-Members,



142 JOURNAL OF WORLD TRADE

4. Use of Environmental Experts

First, guidelines or other decisions by the General Council could consider the
early use of environment and development experts in dispute settlement. The
encouragement to use a group of experts at the early stage of the dispute may improve
the expert selection process at the Panel stage and oblige parties to identify expert -
issucs. The use of experts, even before the formal DSU process, could be seen as an
effort to settle the dispute in a mutnally agreed manner. A decision could also:
encourage Members to select a trade-environment panelist, and could include a list of-
such experts as is done in other WTO areas.

Further use of environment and development experts may assist Panels in certain
circumnstances. An agreement on the environment could include specific provisions for"
the selection of experts and panelists for the Panel process. It could also define criteria.
for non-WTO Member submissions in order to ensure the representativeness and the -
authentic interest of those allowed to submit submissions to Panels.. Provisions
applicable to disputes could also be complemented by an amendment of the DSU,
possibly by adding to Appendix 2 of the DSU a list of additional special procedures for::
disputes involving this new agreement.

5. Alternative Dispute Resolution

A WTO instrument could recall the provisions of Article 5 of the DSU on
Mediation, Conciliation and Good Offices and encourage Members to exhaust a
non-binding WTO remedies before invoking their right to forinal, binding dispute-
settlement proceedings. Guidelines on Article 5 could encourage early notification and:
exchange of information, as is done in the areas of antisubsidies and antidumping:
measures. They could also provide an opportunity for affected stakeholders, relevant:
international organizations (such as UNEP, UNCTAD and UNDP) and the relevant
MEA Secretariats to be consulted. To ensure they are not used to delay access to-
formal WTO procedures, the Article 5 procedures could run in parallel with the:
consultation period, or formal dispute settlement. Increased use of Article 5 procedures-
would have significant advantages for both developed and developing countries. As an:
informal process, it could operate outside the formal WTO structure and requires no.
changes to WTO rules. It could also allow the parties to come to a negotiated.
settlement without the need for formal and expensive, binding dispute settlemen
procedures.

6. Reference to the International Court of Justice

Another element that could be included in a mulcilateral agreement is provisions-
allowing certain matters to be referred to the ICJ. As the WTO dispute settlement
mechanism can apply and enforce only WTO provisions, it could be argued that the:
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1C] would be the best international forum to adjudicate certain matters where non-
WTO obligations are applicable. At the least, in these circumstances, the ICJ might
usefully provide a non-binding opinion on the relationship between the obligations of
the WTO and the provisions of other treaties. Such a proposal would necessitate an
amendment to Article 23 of the DSU, which obliges WTO Members to bring to the
WTO any dispute relating to the WTO provisions.

For example, trade disputes involving a pre-determined list of environmental
treaties could be subject to final review by the IC]. Here, the model used under the
Havana Charter could be adopted. This model would have allowed ITO Members,
after referring a claim to the Executive Board and the Conference, to request a review
of the final decision by the IC]J.

Possibilities also existed for an advisory opinion by the ICJ]. I, for example, a
WTO Member invoked an MEA as a basis for its otherwise WTO incompatible
measure, the IC] could be asked for an opinion on ihie consistency of the measure with
the MEA, or the legal relationship of the MEA and WTO provisions. Such a referral
could be done for the entire case or just for question of law, following, for instance, a
referral made to the European Court of Justice.'®

Reference to the IC] would necessitate an amendment to Article 23 of the DSU,
which provides that the DSU mechanism is the exclusive procedure to be used by
WTO Members to handle claims of WTO violations. Furthermore, any process
involving recourse to the IC] would have to envisage a very quick turnaround so as to
avoid undue delay.

B. MECHANISMS FOR FURTHER ADDRESSING TRADE AND ENVIRONMENT AT THE WTO
1. Guidelines and Prescriptive Decisions

Article IX of the WTO Agreement sets out WTO decision-making procedures. It
describes a series of different kinds of decisions (including general decisions,
interpretations and waivers} that may be taken by the Ministerial Conference or the
General Council.'® The general decision-making process is set out in Article IX.1,
which states that the WTO shall continue the GATT practice of decision-making by
consensus. In the event that consensus cannot be feached, matters will be decided by a
majority of votes cast, unless otherwise provided for in the various WTO agreements.
General Council decisions are mostly used for procedural and administrative purposes.
They cannot be used to amend or add obligations to the WTO Agreement and,
consequently, do not need to be ratified by WTO Members.

The Article IX decision-making procedure provides WTQO Members with
substantial discretion. Thus, WTO Members may consider a number of kinds of

' Art. 177 of the EEC.
™ Note that Are. X1 of the WTOQ ‘Agreement refers to the Ministerial Conference, but pursuant to the Art.
V.2, the functions of the Ministerial Conference may be conducted by the General Council.
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decisions to further address environmental issues at the WTQ. The most flexible of
these would be a set of voluntary “guidelines” to offer parameters for environment-
related disputes. Guidelines could be considered as voluntary norms that, as a practical
or political matter, encourage Members to adopt certain practices, contribute to
mutual understanding about how certain environmental issues should be resolved, and
assist the clarification of existing WTO obligations. These would provide the most
adaptable method to integrate further environmental considerations into WTO dispute
settlement procedures. They may influence the interpretation of WTO agreements by
Panels or the Appellate Body in the event of a dispute. In addition they offer the
advantage of flexibility in being used by Members and each Panel on a case-by-case
basis. Moreover, because they are non-binding, Members are more likely to allow
them to cover a greater number of environmental issues than a more prescriptive
decision.

In addition to guidelines to be used by Members and/or adjudicating bodies on a
voluntary and indicative basis, Members could adopt decisions using more prescriptive
language on various aspects of the trade and environment disputes. Whereas guidelines
offer flexibility, prescriptive decisions offer clarity and predictability. More prescriptive
language in a decision would, however, reduce the likelihood that Members would use
them to address the most contentious trade and environment issues. In the arca of
dispute settlement, for instance, the Dispute Settlement Body adopted by consensus
the Rules of Conduct for panelists,'® the Working Practices Concerning Dispute
Settlement Procedures'®® and the Procedures for Administering the Indicative List,'’
all of which have had an important impact on the functioning of the dispute settlement
mechanism. This being said, there are a number of trade and sustainable development
issues that either guidelines or a more prescriptive form of General Council decision
may address. These arc listed below to provide some context for the discussion about
WTO mechanisms. These issues may, in addition, be addressed using some of the
other mechanisms described below.

A waiver is a decision by WTO Members to authorize a WTO Member to
derogate from its obligations for a limited period of time. A waiver may, for example;
be used to clarify the relationship between MEAs that use trade measures and the
WTO. A Member could request a watver for a specific measure taken under an MEA;
or Members could agree a waiver that would allow for derogation from WTO
obligations for a list of specific trade measures adopted directly pursuant to MEAs. -

155 WT/DSB/RC/1.
166 T/ DSB/W /6.
67 T ADSB/W /6.
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The procedure for waiver is set out in Article IX.3 and IX.4 of the WTO
Agreement. Waivers to obligations under the GATT 1994 are also subject to the
provisions of the GATT 1994 Undesstanding on Waivers."®® As is the case with any
General Council decision, a waiver should be adopted by censensus, although it is
possible for a Member to call for a vote on such proposed decision.'® Waiver decisions
do not need to be ratified by each WTO Member.

A decision by the General Council granting a waiver must state the exceptional
circumstances justifying the decision, the terms and conditions governing the application
of the waiver, and the date on which the waiver shall terminate. A waiver for more than
one year must be reviewed by the General Council not later than one year after it is
granted, and thereafter annually until the waiver terminates. In each review, the WTO
membership must examine whether the exceptional circumstances justifying the waiver
still exist and whether the terms and conditions attached to the waiver have been met.
On the basis of the annual review, the waiver may be extended, modified or terminated.
Waivers to obligations such as those of Articles I, III or XI of the GATT 1994 for
environmental purposes must terminate on the date of its expiry or two years from the
date of entry into force of the WTO Agreement, whichever is earlier.

It can be seen that the procedure for adoption of WTO waivers is rather
burdensome. Moreover, the use of a waiver can also be seen as setting up a hierarchy
between WTO rules and MEAs and as implying that measures in MEAs are otherwise
incompatible with the provisions of Article XX. Waivets, by their nature, are also only
a temporary solution. Finally, a Member affected by the consequences of a waiver to the
GATT 1994 provisions maintains the right to initiate non-violation procedures under
Axticle XXIII of the GATT 1994 against the country that has obtained the waiver.

3. Formal Interpretation by the General Council

Formal interpretations by the General Council embody the WTO Members’
agreement of how'a WTO provision should be understood. An interpretation of
Article XX could, again, be used to define in greater detail the meaning of its chapeau
and the appropriate balance between market access rights under Articles I, 1T and XI
on one hand, and the right to take unilateral action to protect the environment on the
other. An interpretation may also be used to clarify some of the other issues described
above (such as the extent to which MEAs and customary and general principles of law
may be used to interpret the WTO agreements). WTO Members could also consider
using an interpretation to clarify the relationship between the precautionary principle
and various WTO provisions, including Article 5.7 of the SPS Agreement.

'™ Para. 3 of the GATT 1994 Understanding on Waivers provides: “Any Member considering that a benefit
accruing to it under GATT 1994 is being nullified or impaired as a result of ... (b) the application of a measure
consistent with the terms and conditions of the waiver may invoke the provisions of Article XXIIT of GATT 1994
as elaborated and applied by the Disputc Settlement Understanding,”

1% Note that waivers are covered by the 15 November decision of the General Council inviting Members
to adopt as much as possible decision waivers by consensus, before calling for a vote; WT/L/93.



146 JOURNAL OF WORLID TRADE

An interpretation of Article XX would have to be based on a recommendation by
the Council for Goods. Under Article X.2 of the WTO Agreement, the Ministerial
Conference and the General Council have the exclusive authority to adopt formal,
binding interpretations of any provision of the WTO Agreement.””" As any other
decision of the General Council, any interpretation would be adopted by a consensus,
although formally, a vote of three-quarters of the Members would suffice.’”' An
interpretation: does not need to be ratified by each Member.

4. Amendment of WTO Agreements

Whereas intetpretations nuance our understanding of existing WTO language;
amendments alter the text. A number of proposals have been made to the CTE to
amend Article XX. To resolve the MEA issues, some of these proposals have suggested:
the addition of a new-sub-paragraph, setting out the conditions under which trade
measures adopted under certain MEAs are a valid policy measure for the purposes of
Article XX. These proposals often leave the measures to the provisions of the chapeau
of Article XX. For the purposes of Article XX, an amendment would take effect for
the Members that have accepted it upon acceptance by two-thirds of the Membe
and, thereafter, for each other Member upon acceptance by it.'”

In addition to an amendment of Article XX, WTO Members may consider
amending the DSU to cater for trade and environment disputes. An amendment coul

Aor example, introduce new consultation obligations and/or new obligations requiring
Panels to consult with experts, MEA Seccietariats or other outside sources of leg :
scientific or technical information. Any Member may initiate a proposal to amend th
DSU by submitting such proposat to the General Council. In contrast to the procedu
for amending the GATT, a decision to approve amendments of the DSU myust'b
made by consensus and these amendments shall take effect for all Nenibérs ipon
approval by the General Council.'”

17 “The Ministerial Conference and the General Council shall have the exclusive authority tor ado;

interpretations of this agreement and of the multilateral trade agreements. In the case of an interpretation of
multilateral trade agreement in Annex 1, they shall exercise their authority on the basis of a recommendation
the Council oversecing the functioning of that agreement. The decision to adopt an interpretation shall be tak
by a three-quarters majority of the Members, This paragraph shall not be used in & manner that would undermi
the amendment provisions in Art, X.”

1 This type of inferpretation was sought by the European Communities during the Banasnas battle on thé:
aspect of the relationship between Arts 21.5 and 22.6 of the DSU, as note 26, above, but the request for a vote
# decision was pursued; see WT/GC/WW /133,

72 Tt is also generally possible for the Ministerial Conference or the General Council to decide by a thre
quarters majority of the Members that any amendment made effective under this paragraph is of such a nature that
any Member that has not accepted it within a period specified by the Ministerial Conference in each case shail b,
free to withdraw from the WTQ or to remain 2 Member with the consent of the Ministerial Conference.

73 Art. XI:8:

“Any Member of the WTO may initiate a proposal to amend the provisions of the Multilateral Tra

Agreements in Annexes 2 and 3 by submitting such proposal to the Ministerial Conference, The decision &

approve amendments to the Multilateral Trade Agreement in Annex 2 shall be made by consensus and the:

amendments shall take effect for all Members upon approval by the Ministerial Conference.”
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Article X of the WTO Agreement allows amendment of WTO provisions. As a
general rule, any WTO Member may propose an amendment of the WTO agreements
by submitting a proposal to the General Council. The procedures vary, depending on
the provisions being amended, but, again, are fairly burdensome. Ninety days after the
proposcd amendment has been formally tabled, Members must decide by consensus
whether to send it to capital cities for formal acceptance. If Members cannot reach
consensus, a formal vote may take place. If two-thirds of all WTO Members agree, the
proposed amendment may still be sent to national capitals for acceptance.'™

An Understanding

An undesstanding could be used to clarify existing WTO provisions and to
develop new, related rights and obligations. In the WTO context, the role and precise
legal character of understandings remains somewhat unclear. The term
“understanding” is generally used to refer to the six understandings incorporated into
the GATT 1994." These, together with the text of the old GATT 1947 and other
decisions and protocols, form the new GATT 1994, Effectively, these are “mini-
agreements”, which clarify and, to some extent, add to the imprecise provisions of the
old GATT 1947. As part of the GATT 1994, which itselfis a component of the WTO
Agreement, they were signed and ratified by all members and thus have the same value
as any other provisions of the WTO Agreement. In addition, the term
“understanding” has been used outside the GATT 1994 context to refer to the DSU
(Understanding on Rules and Procedures Governing the Settlement of Disputes),
which is a development of Articles XXII and XXIII of the GATT 1947. Given the
different usage of this term, it is unclear how understandings will be used during the
next round of negotiations.

When people allude to the need to adopt an understanding on trade and the
environment, they are probably referring to new provisions to elaborate when WTO
Members may adopt trade-related environmental measures that conflict with market
access provisions such as those of Articles I, I11 and XI of the GATT, i.e. an expansion
of Article XX. It would constitute either an amendment to a WTO provision, which
would have to be accepted and ratified by Members in line with the above procedure;
or it would constitute a new agreement that would also require acceptance and
ratification before it would be binding on all Members,

74 Art, X1:7: “Any Member accepting an amendment to this Agreement or to a Multilateral Trade
Agreement in Annex I shall deposit an instrument of acceptance with the Director-General of the WTO within
the period of acceptance specified by the Ministerial Conference.”

7% There are understandings on Art. II (other rights and obligations mentioned in Art. [1:1); on balance-of-
payments provisions (i Arts XII and XVIILB), one on Art. XVII (State-trading), on Art. XXIV (regional tradc
agreements), on Art. XVIII (tariff§ renegotiations) and on waivers.
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6. Plurilateral or Multilateral Agreement

The new structure of the WTO “suggests a spirit of flexibility, which allows fo
texts to be added or subtracted over time and for the evolution of institutions necessar
for implementation of the rules”.”® In keeping with this “spirit of flexibility
Members may choose to negotiate—either on a plurilateral or multilateral basis-
new agreement to reduce the risk of environment-related trade disputes. If Member
so desire, an agreement can be used to achieve any or all the objectives mentioné
above. If WTO Members are considering significant changes to further addres
environmental issues at the WTO, then a new agreement may be a useful vehicle,

Multilateral agreements apply to the whole WTO membership. Plurilatera
agreements, by contrast, only bind some WTO Members.'”” It is conceivable tha
because the trade and environment debate is so politicized, not all Members would agre
on the introduction of a new agreement on trade-related environment issues. In th
event that unanimity cannot be achieved, a plurilateral agreement could be adopted. tc
bind only on those Members who sign it. It may offer an opportunity for some Member

to test the viability of such an agreement. Both a plurilateral and a multilateral agreemen
* would require a full negotiation and need to be ratified domestically. ‘

The following section notes some models that could be used if Members decid
to agree to further regulate matters addressed in environment-related trade disputes
either a plurilateral or multilateral agreement. The above-mentioned issues to
addressed by guidelines or other WTO instruments could also be included in a
plurilateral or multilateral agreement.

(a) An environmental monitoring body

With a view to ensuring that full expertise is available to resolve environme
related WTO disputes, WTO Members may also consider creating a conciliato
quasi-judicial body along the line of the Textile Monitoring Body (TMB}).

The TMB was established to supervise the implementation of the Agreement”
Textiles and Clothing (ATC) and to oversee disputes before formal recourse is had to't
WTO dispute settlement system. In the event that Members are not able to resolve isst
arising under the ATC through bilateral discussions, either Member may request the TMB
to consider the matter and make recommendations to the Members. If a Member is unable
to conform to the TMB’s recommendations, it is required to provide the TMB witl
reasons for its failure to do so. In response, the TMB will offer further recommendations
If, after these recommendations, the matter stll remains unresolved, then cither Memb
may bring the matter before the formal WTO dispute settlement mechanism.

178 Jackson, J. ef al. (1995): Legal Problems of International Economic Relations: Cases, Materials and Text (3t
edition St. Paul, Minn.: West Pablishing Co.), at p. 302 :
' Art, II:3 of the Agreement Establishing the WTO provides that “the Plurilateral Trade Agreements
not create either obligations or rights for [WTO] Menibers that have not accepted them” (emphasis added).
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A similar process could be established for environment-related trade disputes.
Disputing parties could be obliged to first expose their complaint to a body of
pecialists who would make a recommendation about the dispute. After further
iscussions, any party not satisfied with the recommendations could pursue formal
dispute settlement proceedings. Such an Environmental Advisory Body (EAB) would
ave the advantage of providing access to experts and enjoying more flexibility in its
xamination of the evidence and other relevant factors than a Panel. The composition
f such an EAB could include the participation of the industry concerned as well as
on-governmental organizations and other experts, together with regional
epresentation. In order to ensure that this process does not unduly delay access to the
ispute mechanism, provisions could include the possibility for the complainant party
hat has used the EAB mechanism to “skip” the consultation process under the DSU
nd to obtain immediate access to the formal dispute settlement procedure.

(b) Dispute prevention and mediation

Another set of procedures that could be used to prevent trade and environment
isputes from escalating into formal WTO trade disputes are the “mediation, good
flices and conciliation procedures” envisaged in Asticle 5 of the DSU. These
rovisions allow disputants to voluntarily undertake third-party assisted discussions at
ny stage during the course of a dispute and permit the Director-General, in an ex
officio capacity, to offer these services. Despite their attractiveness, the Article 5
rocedures have never been used. To prevent future conflicts from escalating into full
rade disputes, WTO Members may wish to consider how to use WTQO third-party
ssisted processes more effectively. In their various forms, “fact finding, conciliation,
ood offices and mediation” involve a third party to clarify the facts surrounding the
ispute, to assist the disputants to communicate, to encourage them to re-evaluate their
ositions, to offer suggestions compromise and solutions, and, generally, to maintain a
onstructive environment for discussion. In the case of environment-related trade
isputes, a third party could, for example, help the parties to consider options other
than a trade ban, such as certification and labelling, or additional financial and technical
ssistance to address the environmental issue at its source, !’

' Building on Art. 5 procedurcs does not need to wait for a formal agreement on environment to be
epotiated. WTQO Members could develop guidelines to govern Art. 5 procedures as part of the DSU review.
hese could include provisions for notification and exchange of information. They could also provide an
pportunity for affected stakeholders, including environment and development NGOs, and relevant international
rganizations, to be consulted. Thesc consultations could be held in one or a number of the countries involved in
the dispute to cnsure that all affected stakeholders have an opportunity to express their interests, To ensure they
re not used to delay access to formal WTO procedures, the Art. 5 procedures could run in parallel to the
onsultation period, or formal dispute settlement. As an informal process, it can operate outside the formal WTO
tructure and requires no changes to WTO rules. As an informal process operating outside the formal WTO
tructure, it may also address environmentalists” legitimate concerns about the WTO dispute settlement system
ccoming an international environmental court. By involving relevant stakcholders, it would engage the creativity
f experts and the broader soclety to find a solution to the underlying environmental problem.
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(c) The SPS type model

Under the SPS Agreement, measures satisfying certain requirements are presumed
to comply with Article XX. This model could be applied to certain measures taken
under MEAs. One could imagine a mechanism whereby a certificate  of MEA
compliance, issued by the relevant MEA Secretariat, would constitute a presumption
that the measure is compatible with Article XX or the paraliel provision of oth
relevant agreements such as Article XIV of the GATS. The presumption could b
made rebuttable or not depending on various criteria based on the membership of th
MEA, the type of measure or the type of environmental problem und
consideration.'”’

(d) The antidumping type model

A multlateral or plurilateral environmental agreement could also be based on ¢t
“trade remedies” model embodied in the antidumping Agreement. It could allow th
imposition of a surtax on imported products where they are manufactured in a mann
inconsistent with a list of pre-agreed environmental principles and obligations. Th
goal of this approach would be to adjust the price of products to internalize th
environmental costs of its production.

Despite its supetficial appeal, there are many difficulties with this apploach
environment-related disputes, and developing countries have rightly regarded claims
“cco-dumping” with suspicion. First, the dumping model does not directly reduce th
environmental harm; it only punishes the exporting country—unless the surta
collected in a fund and then re-invested somehow to address the spec
environmental concern. It would also be difficult for WTO dispute settlement bodi
to assess the WTO compatibility of such a unilateral surtax determination: the tax
importing country would have to determine what the price of such product woul
have been if the exporting country had internalized the full costs (includin
compliance with the environmental standards) of production,

(€) The red-yellow-green type model

Finally, a model based on the approach followed by the Agreement on Subsi
and Countervailing Measures could be developed. The Subsidies Agreement impe
disciplines on the use of subsidies and regulates the actions that may be taken

17 For a rebuttable presumption, evidence of MEA certificate could reverse the burden of proof whe
would be for the complaining country to prove that the measure, although compatible with Art. XX, rem:
tore restrictive than necessary (remember that, as a general rule, the burden of proof is on the country invokis
the provisions of the general exceptions), This would be in line with the provision of Art. 5.6 of the:
Agreement. Note the footnote to this Art. 5.6 of the SPS Agreement, which provides that “a measure is wof
trade-~restrictive than required unless there is another measure, rmsondbly available taking into account tech
and economic feaexb]hty, that a(hleves the appropriate level of sanitary or phytosanitary protection an
significantly less restrictive to trade.” k
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response to them. It establishes three categories of measures. Certain subsidies are
prohibited (red subsidies); certain subsidies are expressly allowed (green subsidies); and,
between these, a middle category of subsidies is considered “actionable”, where a
WTO Member can prove injury (yellow subsidies).

Based on the approach in the Subsidies Agreement, WTO Members could
negotiate a Jist of environmental concerns that would fall into the red-yellow-green
model. Unilateral action in response to environmental harm is clearly more justifiable
where direct transboundary harm or irreversible damage is involved.’® Under this
approach, “green” environmental concerns (i.e. those allowing trade-related
environmental measures) could include those already set out in MEAs and, possibly,
instances of direct transboundary harm that would trigger the customary obligations of
State responsibility for serious transboundary pollution and the right to self-
protection.'™ “Red” environmental concerns could include cases where the risk of
environmental harm is small or where harm is likely to be purcly domestic. “Yellow”
environmental concerns could include those for which trade measures may be
permitted in certain defined conditions, including those set out by the Appellate Body
in Shrimp. In addition to the Appellate Body’s conditions, other international law
principles such as common but differentiated responsibility, good faith, precautionary
principle and proportionality could also be used to shape criteria. Furthermore,
ifferent variables, such as the burden of proof, the duration of the measure and the
allowable impact of the measure taken could be described. A similar approach could be
adopted to address the issue of PPMs: which ones can be used and under which
conditions without being the object of dispute settlement complaints; which ones are
prohibited at all times and may be the object of rapid challenge process retaliation; and
which ones may be used, under what conditions and subject to what compensation.

CONCLUSION

The GATT had already recognized, with the provisions of Article XX, that a
balance must be struck between trade liberalization and other policies, such as the
protection of health and the ecological systems on which our economies rely. The
same ideas have been reinforced in the Preamble of the WTO Agreement, which
teplaced the GATT language, exhorting the “full use of the resources of the world”,
ith the requirement that trade liberalization should be pursued “while allowing for
e optimal use of the world’s resources in accordance with the objective of sustainable
evelopment”. This article has suggested that this balancing exercise between market

180 Roy example, where there are irreversible threats of species extinction, Art. 14(1) of CITES, as note 49,
ove, permits countries to take stricter domestic measures than contemplated by CITES to prohibit the trade or
king of species, both listed and unlisted, which are endangered with extinction.

" See also, Case Concerning Military and Paramilitary Activities in and Against Nicaragua (Nicaragua v. United
ates of Awmerica), 1.C.J. Rep. 14, 244, for a discussion of the absence of any general law duty to avoid using
onomic measures to influence the law and policy of other States. See also, Howse, R.. (1998): The Tisrtles Panel—
tother Environmental Disaster tn Geneva, 32 JW.T. 5, p. 73. :
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access rights and under policies of countries is in fact an application of a wider need for .
coherence in international law, recognized by basic rules of treaty interpretation and
the international law presumption against conflicts between international treaties.
Environmental issues will continue to present a major challenge to the WTO and
its Members. The uncertainty arising from trade and environment cases, such as the
recent Shrimp dispute, are causing tensions within the multilateral trading system,
Moreover, new areas of concern are arising. The growing tension between the United
States and the European Union over beef hormones and genetically modified
organisms indicate the potential for these problems to grow in the future. Unless
further addressed within the WTO system, environmental issues may inhibit the
smooth operation of the multilateral trading system and create both mistrust and public
opposition. This is the responsibility of Members and it is for them to negotiate. This
article has tried to examine how the dispute settlement could “cope” with trade and
environment disputes, but WTO Members cannot simply dump the entire issue on the
WTO dispute settlement mechanism.
Sustainable development requires a respect, a balance and some coherence
between trade and market access rights for the alleviation of poverty, and the respect of
ecology on which our system is based. This can be achieved only with further
coherence between international treaties, international regimes and international
organizations.'™ Ensuring that trade, development and environmental policies are
mutually supportive requires WTO Members to address the multifaceted and complex
relationships between economic, activity, environmental protection, government
regulation and international co-operation. As an economic, political and legal
dilemma, striking a balance and ensuring coherence among these important and
sometimes competing considerations, is the real chalienge of the next Round.

182 See the Matrakcsh Declaration on the Contribution of the World Trade Organization to achievi
Grcater Coherence in Global Economic Policy-making and the recent collaboration agreement between. t
WTO, IMF and the World Bank (WT/L/194).
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