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(p. 150) Chapter 6  Human Rights and International 
Investment Arbitration
6.1  Introduction
THE treatment of human rights issues by investment tribunals has received increased 
attention in recent years, especially from the academic world.1 This is particularly so (p. 
151) because tribunals have adopted varying approaches when confronted with human 
rights-based arguments. Some have responded in a negative way, declining to exercise 
jurisdiction when human rights were concerned.2 Others declined to discuss human (p. 152) 
rights arguments, noting that investment protection provisions were more favourable to 
investors than human rights law.3 Some, although willing to apply human rights norms in 
principle, did not pronounce upon them after finding that their violation or incompatibility 
with investors’ rights had not been sufficiently substantiated.4 Others applied human rights 
law where it composed part of the applicable law by virtue of the host state being a party to 
a human rights treaty.5 And some, when interpreting investment protection treaties, drew 
inspiration from approaches used by human rights courts, despite the decisive human rights 
treaty not being in force in the host state in the case at hand.6

This chapter briefly reflects upon the requirements for the application of human rights law 
in investment disputes. It then explores ten different ways that tribunals have dealt with 
situations where human rights have been invoked or could have been invoked in investment 
arbitrations.

As we will see, human rights have played a role in various contexts of investment 
proceedings. One context in which human rights often arise is in respect of purely 
procedural questions. Yet another, more common context is substantive, where parties 
invoke human rights to demonstrate the existence or absence of violations of investment 
protection standards. Human rights have also been relevant to such matters as the 
assessment of damages or the binding nature of interim measures. In annulment 
proceedings, one ad hoc committee relied upon human rights considerations to decide 
whether a fundamental rule of procedure had been violated. Sometimes, it is third parties 
that introduce such considerations. Amici often rely on human rights considerations in 
order to stress why particular state measures were necessary to protect human rights and 
should therefore not be deemed to breach investment protection standards.

(p. 153) 6.2  Requirements for the application of human rights 
law in an investment dispute
Whether an investment tribunal may apply human rights law depends both on the relevant 
jurisdiction clause and on the applicable law. The wording of compromissory clauses vary 
across investment protection treaties. In some cases, jurisdiction is restricted to violations 
of the treaty (most often a Bilateral Investment Treaty (BIT)) containing the applicable 
jurisdiction clause. Other treaties, however contain broad clauses that provide tribunals 
with significantly wider jurisdiction. Consider, for example, the Norway–Lithuania BIT 
which provides for jurisdiction in respect of ‘[a]ny dispute which may arise between an 
Investor of one Contracting Party and the other Contracting Party in connection with an 
investment’.7 Such a clause would also include disputes involving human rights violations, if 
and to the extent that they were connected to an investment. It follows that tribunals must 
decide on a case-by-case basis whether and how far they may look into a particular human 
rights problem.
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It is not only the relevant jurisdictional clause, but also the applicable law which determines 
if and to what extent an investment tribunal may take human rights law into account. 
Choice of law clauses typically refer to ‘international law’, which includes both treaties and 
customary international law as well as national law.8 Human rights law may be applicable 
as a component of international law.9 This will particularly apply to human rights treaties in 
force in the investor’s host state. Otherwise it must be established that a (p. 154) particular 
human rights norm is customary international law. Finally, human rights obligations may 
also be applicable as an element of local law.10

Furthermore, principles of treaty interpretation as provided for in the Vienna Convention on 
the Law of Treaties (VCLT) offer the possibility of taking human rights into consideration 
when deciding whether a violation of investment law has occurred.11 Art. 31(3)(c) of the 
VCLT requires that in the interpretation of a treaty there ‘shall be taken into account, 
together with the context: … any relevant rules of international law applicable in the 
relations between the parties’.12

It is disputed whether human rights norms are relevant rules in the context of interpreting 
investment treaties. Further, it is not entirely clear what the phrase ‘applicable in the 
relations between the parties’ means in an investor–state arbitration context.13 Human 
rights norms will obviously be relevant to the interpretation of an investment protection 
treaty if the preamble of the treaty refers to such rules. Furthermore, if both states party to 
a BIT conferring jurisdiction on the tribunal are also parties to a particular human rights 
treaty, this requirement will also be satisfied.14 The situation is more problematic with 
regard to regional investment protection treaties such as NAFTA or the ECT. In such a 
context, the additional question arises whether all the parties to the regional treaty must be 
parties to the human rights treaty relied upon as well. There is, however, no uniform answer 
to this question.15

In any event, human rights norms may influence the meaning of the terms and provisions of 
an investment treaty through treaty interpretation. They may be of importance, for 
instance, in determining the meaning of the fair and equitable treatment standard,16 (p. 
155) or of full protection and security clauses,17 with regard to decisions on direct or 
indirect expropriation,18 or when identifying the international minimum standard.19 

Similarly, human rights considerations can find their way into investment law through the 
concept of ‘legitimate expectations’ which plays a role in several protection standards.

For tribunals to be able to make use of human rights law, human rights considerations must 
be invoked by either the investor or the host state. So far, no state has sued an investor for 
human rights violations. One reason for this may be that human rights violations often 
occur in complicity with the host state.20 The main reason, then, is lack of consent to 
arbitrate human rights issues. In the case of an investment contract, it depends on the text 
of the contract whether a state can sue an investor if its actions require an intervention 
from the state to prevent human rights violations. Where consent is based on a national 
investment statute or BIT, it will often not be perfected so as to allow arbitration against an 
investor.21 States desiring such an effect will thus have to adapt their BITs accordingly. 
States dispose of their own legal orders to prevent investors from committing acts that 
would amount to human rights violations, and thus investment arbitration is not necessary 
for such purposes.

(p. 156) As a result, cases where investors have sued states which in turn have responded 
by invoking human rights as a defence are more common. A further familiar avenue of 
informing tribunals of human rights implications raised by investment arbitration are 
amicus curiae petitions by civil rights groups and human rights NGOs.22
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6.3  Ten different ways of dealing with potential human rights 
issues in investment disputes
It is possible to identify ten ways in which tribunals have reacted to human rights issues. 
Sections 6.3.1–6.3.4 deal with cases where tribunals did not apply human rights to a 
particular case, or chose not to employ them for the purpose of interpreting substantive 
investment protection standards, although one of the parties requested it.

Section 6.3.5 addresses instances where tribunals applied human rights law to an 
investment dispute in the context of the fair and equitable treatment standard. Sections 
6.3.6 and 6.3.7 concern cases where tribunals relied on human rights law to interpret 
diverse provisions of investment protection treaties. In these cases, the state party to the 
investment protection treaty was often, but not always, a party to the human rights treaty 
the tribunal relied upon.

Section 6.3.8 deals with the approach of investment tribunals to human rights abuses 
committed by investors. Section 6.3.9 reviews cases where human rights issues were at 
stake but neither the state nor the tribunal relied upon human rights law. Section 6.3.10 
considers instances where states invoked human rights as a defence and tribunals took 
such norms into account, finding them ‘not to be inconsistent’ with investment treaty 
obligations.

(p. 157) It is not suggested that all cases that concern issues of human rights can be neatly 
categorized within these ten categories. In fact, some cases reflect several of the features 
described below.

6.3.1  Lack of jurisdiction over human rights issues
In some cases in which investors relied on human rights arguments, tribunals held that they 
lacked jurisdiction over such issues. Interestingly, tribunals have not used this approach in 
cases in which states have invoked human rights arguments as a defence.

An early instance of a tribunal adopting such a restrictive approach was Biloune v Ghana.23 

In that case, the claimant alleged that his investment had been expropriated and that he 
had been subjected to a denial of justice and his human rights had been violated by 
arbitrary detention and deportation.24 Ghana is obviously not a party to the European 
Convention on Human Rights (ECHR). At the time it was not yet a party to the African 
Charter on Human and Peoples’ Rights or to the UN Covenant on Civil and Political Rights 
either. As a result, Mr Biloune did not enjoy access to a separate international forum for the 
purpose of asserting his human rights.

In an effort to pursue his human rights claims, Mr Biloune turned to arbitration. The 
jurisdictional clause in Art. 15 of the GIC Agreement (an investment contract) covered 
‘[a]ny dispute between the foreign investor and the Government in respect of an approved 
enterprise’.25 The applicable law comprised the investment contract and the national law of 
Ghana.26 The investment tribunal, however, held that it lacked jurisdiction to examine the 
human rights violations allegedly suffered by the investor in the context of an investment 
dispute. It found that, although international law recognizes that all individuals have human 
rights, its jurisdiction was limited to commercial disputes arising out of the contract. 
Specifically, the tribunal held that it had not been authorized to deal with allegations of 
human rights violations as an independent cause of action:

[C]ontemporary international law recognizes that all individuals … are entitled to 
fundamental human rights … which no government may violate. Nevertheless, it 
does not follow that this Tribunal is competent to pass upon every type of departure 
from the minimum standard to which foreign nationals are entitled, or that this 
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Tribunal is authorized to deal with allegations of violations of fundamental human 
rights.

This Tribunal’s competence is limited to commercial disputes arising under a 
contract entered into in the context of Ghana’s Investment Code. As noted, the 
Government agreed to arbitrate only disputes “in respect of” foreign investment. 
Thus, other matters … are outside this Tribunal’s jurisdiction … [W]hile the acts 
alleged (p. 158) to violate the international human rights of Mr. Biloune may be 
relevant in considering the investment dispute under arbitration, this Tribunal lacks 
jurisdiction to address, as an independent cause of action, a claim of violation of 
human rights.27

Therefore, the tribunal declined to exercise jurisdiction over the alleged human rights 
violations as an independent cause of action, but did not exclude possible relevance of 
human rights violations when considering violations of the investment contract.

In Rompetrol v Romania28 the investor alleged that the manner in which investigations had 
been conducted by Romanian authorities had breached due process rights, among them Art. 
6(3)(a)29 of the ECHR.30 One point of controversy between the parties was the relevance of 
the ECHR for the interpretation of the BIT’s standards. The claimant took the position that 
even if the ECHR had been respected, the BIT could nevertheless have been violated.31 

Pursuant to the argument of the respondent, the ECHR constituted a benchmark for BIT 
violations, meaning that if the ECHR had been complied with, the requirements of the BIT 
would also have been satisfied.32

The tribunal adopted a restrictive approach towards the relevance of human rights law in 
the investment context. Despite both parties submitting ECHR-based arguments, the 
tribunal expressed a general refusal to decide ‘any issue under the ECHR whether the issue 
in question lies in the past or is still open’. In terms of defining the task of the tribunal, it 
concluded that:

Its function is solely to decide, as between TRG and Romania, “legal dispute[s] 
arising directly out of an investment” and to do so in accordance with “such rules of 
law as may be agreed by the parties”, which in the present case means essentially 
the BIT, in application of the appropriate rules for its interpretation.33

The tribunal took this approach although both the home state of the investor (The 
Netherlands) and the host state (Romania) were parties to the ECHR. The jurisdiction 
clause in the Netherlands–Romania BIT does not limit the tribunal’s jurisdiction to breaches 
of its standards, but refers to ‘solving disputes with respect to investments’ in general.34 

This would, arguably, also include disputes arising out of ECHR violations targeting 
investors.

Art. 42(1) of the ICSID Convention, which governs applicable law, refers to ‘such rules of 
international law as may be applicable’, and therefore includes the ECHR if its violation is 
directly related to a legal dispute arising out of an investment. The mere fact that (p. 159) 
the European Court of Human Rights (ECtHR) is competent to interpret the ECHR does not 
exclude other organs from identifying ECHR breaches. Despite the tribunal’s refusal to 
issue an opinion on a violation of the ECHR in the context of the investment dispute, it did 
not rule out the possibility of resorting to the ECHR for interpretative purposes.35

A slightly different constellation of facts was prevalent in Pezold v Zimbabwe.36 In that 
case, a non-disputing party petitioned for leave to submit an amicus curiae brief referring in 
particular to the UN Declaration on the Rights of Indigenous Peoples. The tribunal found 
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that the question of indigenous peoples’ rights was not within the scope of the dispute 
before it.37 It also held, in this regard, that the BIT:

does not incorporate the universe of international law into the BITs or into disputes 
arising under BITs … [and that] [t]he Petitioners provided no evidence or support 
for their assertion that international investment law and international human rights 
law are interdependent such that any decision of these Arbitral Tribunals which did 
not consider the content of international human rights norms would be legally 
incomplete.38

Therefore, the tribunal was of the opinion that issues of human rights were genuinely 
beyond its competence despite both applicable BITs containing broad jurisdiction clauses. 
The Zimbabwe–Germany BIT covers ‘disputes between a contracting party and a national or 
company of the other contracting party concerning an investment of such national or 
company’39; and the Switzerland–Zimbabwe BIT provides for jurisdiction with regard to 
‘solving disputes with respect to investments between a Contracting Party and an investor 
of the other Contracting Party’.40

6.3.2  No interpretation of BITs in light of human rights principles 
since the legal situation is different under investment protection 
treaties
At least two cases can be found in which tribunals stated that the legal situation under a 
human rights treaty was different from that under investment protection treaties, and 
therefore they did not apply principles established in human rights law to investment law 
cases. The ECHR was not part of the applicable law in any of these cases where states 
sought to rely on concepts developed by the ECtHR to justify interferences with investors’ 
rights.

(p. 160) Siemens v Argentina is an example of such an approach. In this case, Argentina 
relied on the ECtHR’s judgment in James v United Kingdom to argue that expropriations do 
not necessarily require compensation in the amount of full market value.41 The tribunal 
observed that the legal situation under the BIT was not comparable to that under human 
rights law, since ‘Article I of the First Protocol to the European Convention on Human 
Rights permits a margin of appreciation not found in customary international law or the 
Treaty’.42 The tribunal did not specify a particular difference between treaty texts. While 
the ECHR text does not specify the amount of compensation required, the BIT clearly sets 
out that compensation shall correspond to the value of the investment expropriated.43

The tribunal in Pezold v Zimbabwe also followed this approach. The case concerned 
expropriations without compensation of three estates owned by the claimants, including 
forestry and agricultural businesses. The expropriation occurred in the context of 
Zimbabwe’s land reform programme. The respondent relied on jurisprudence of the ECtHR, 
arguing that the proportionality doctrine and the doctrine of margin of appreciation would 
be equally applicable to the case at hand. It submitted that the tribunal should permit a 
wide margin of appreciation in terms of allowing states to determine whether land reforms 
were necessary and how they should be achieved.44 The tribunal, however, rejected this 
approach. Noting that concepts from other fields of public international law should only be 
transplanted into investment law with caution, it held:

As to ‘margin of appreciation’ and the Respondent’s argument that it should be 
given a wide margin when determining what is in the Zimbabwean public interest, 
the Tribunal is of the opinion that due caution should be exercised in importing 
concepts from other legal regimes (in this case European human rights law) without 
a solid basis for doing so. Balancing competing (and non-absolute) human rights 
and the need to grant States a margin of appreciation when making those balancing 
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decisions is well established in human rights law, but the Tribunal is not aware that 
the concept has found much support in international investment law. The 
Respondent has only referred the Tribunal to European human rights cases in its 
arguments.

This is a very different situation from that in which margin of appreciation is usually 
used. Here, the Government has agreed to specific international obligations and 
there is no ‘margin of appreciation’ qualification within the BITs at issue. Moreover, 
the margin of appreciation doctrine has not achieved customary status. Therefore 
the Tribunal declines to apply this doctrine.45

(p. 161) Similar to the Germany–Argentina BIT, the Germany–Zimbabwe BIT spells out that 
compensation ‘shall be equivalent to the value of the expropriated investment’. It therefore 
uses different wording from the ECHR. Additionally, James v United Kingdom, which was 
referred to by Zimbabwe, involved claims of a national rather than a foreign citizen. The 
ECtHR has specifically emphasized the need to treat foreign citizens differently with 
respect to compensation.46

6.3.3  Investor rights offer a higher and more specific level of 
protection compared to human rights instruments
Other tribunals have found that investor rights offer a higher and more specific level of 
protection compared to human rights instruments, and have therefore refused to apply the 
latter. An example of this approach can be found in Roussalis v Romania.47 There, the 
claimant relied on the right to a fair trial in the ECHR and on the protection of property in 
its First Addition Protocol. For this purpose it invoked Art. 10 of the BIT48 that provided 
that any more favourable international law obligation for investors existing between the 
parties to the BIT shall prevail over the provision of the BIT.49 Jurisdiction under the BIT is 
limited to ‘disputes … concerning an obligation … under this Agreement’.50 Given that Art. 
10 of the BIT permits importing more favourable substantive protection standards, the 
tribunal’s jurisdiction also extends to them.

However, this was not discussed in the award. Instead, the tribunal found the protection 
offered by the BIT to be more specific and favourable than that of the ECHR, thus refusing 
to apply the latter.51 However, the tribunal did not exclude the application of (p. 162) 
human rights obligations under Art. 10 of the BIT if they are more favourable than 
obligations under the BIT.52

6.3.4  Human rights were not fully argued
In some cases, tribunals appeared willing, in principle, to apply human rights, but refrained 
from doing so for lack of sufficient substantiation by the parties. In these cases tribunals 
abstained from in-depth analyses of the compatibility between investor protection and 
human rights standards.

One such example is the case of Azurix v Argentina.53 The case concerned a concession for 
the distribution of drinking water and the treatment of sewage in Argentina. Blaming the 
foreign investor for an algae bloom in a reservoir and water contamination, the government 
encouraged consumers not to pay their water bills. It also prevented the investor from 
increasing its rates. As a result, Azurix sought to terminate the concession, but the 
government of the province where the investment was located initially rejected the request. 
Finally, the province terminated the concession itself, alleging a failure to provide the 
agreed services under the concession.
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The investor argued that Argentina’s measures constituted an indirect expropriation, as 
well as a violation of the fair and equitable treatment, non-discrimination, and full 
protection and security standards. In response, Argentina explicitly invoked human rights- 
based arguments to justify its actions, stating that a hierarchy exists between human rights 
provisions and investment protection standards. How this argument had been developed by 
Argentina’s expert is unknown, given that neither the legal briefs nor the expert opinions of 
the case are publicly available.

What has been revealed by the award is Argentina’s argument that there was a conflict 
between its investment obligations and human rights obligations, namely consumers’ rights, 
in which case, it argued, the latter must prevail:

The Respondent also raises the issue of a conflict between the BIT and human 
rights treaties that protect consumers’ rights. According to Argentina’s expert, a 
conflict between a BIT and human rights treaties must be resolved in favor of 
human rights because the consumers’ public interest must prevail over the private 
interest of service provider. On this point, the Claimant argues that the user’s rights 
were duly protected by the provisions made in the Concession Agreement and the 
Province fails to prove how said rights were affected by the termination.54

(p. 163) The tribunal did not enter into an abstract discussion about a possible hierarchy of 
norms in international law. Instead, it noted that a conflict between human rights and 
investment protection norms had not been sufficiently advanced and therefore any 
incompatibility between human rights and the standards of the applicable BIT could not be 
assessed:

The Respondent has also raised the issue of the compatibility of the BIT with human 
rights treaties. The matter has not been fully argued and the Tribunal fails to 
understand the incompatibility in the specifics of the instant case. The services to 
consumers continued to be provided without interruption by ABA during five 
months after the termination notice and through the new provincial utility after the 
transfer of service.55

The tribunal subsequently found that the actions of the province were arbitrary, and 
constituted a violation of the fair and equitable treatment and full protection and security 
standards.56

The tribunal in Frontier Petroleum v Czech Republic adopted a similar approach. In that 
case, the claimant had referred to Art. 6 of the ECHR. However, neither party had pleaded 
the case law of the ECtHR or explained why a relevant violation should (or should not) have 
occurred. The tribunal therefore declined to delve into the issue of applicability and 
violation of the ECHR:

With respect to Claimant’s argument that by operation of Articles III(3) and III(4) of 
the BIT, Claimant was entitled to the same right to expeditious proceedings before a 
court in the Czech Republic as are persons entitled to such treatment under the 
ECHR, the Tribunal notes that rights under the ECHR accrue to everyone, 
regardless of nationality. This obviates Claimant’s need to rely on the BIT to invoke 
such rights. The Parties have not pleaded the jurisprudence of the ECHR in these 
proceedings, therefore this Tribunal makes no finding as to whether any standard 
set by the ECHR is applicable here and has been breached.57
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In the cases discussed in this section, human rights were invoked by investors and states 
alike to influence the application and interpretation of investment protection standards by 
tribunals. The tribunals did not reject the human rights arguments for reasons of 
jurisdiction or applicable law, nor did they find it inappropriate in principle to take human 
rights law into consideration when interpreting investment provision standards in 
accordance with Art. 31(3)(c) of the VCLT. However, the tribunals did clarify that for a 
human rights argument to merit consideration in an investment arbitration case, it would 
have to be fully argued.

(p. 164) 6.3.5  To the extent that human rights are part of the 
applicable law they will be applied
In another group of cases, tribunals considered human rights norms to be part of the 
applicable law and applied them side by side with the applicable investment provisions. The 
result of the human rights analysis was then used as a factor in determining whether 
obligations under investment law had been violated.

In Toto Costruzioni Generali S.pA. v Lebanon58 the tribunal pointed out that it was not 
restricted to applying the treaty’s standards, but was authorized to rule on any breach of 
international law in general.59 For this purpose it referred to the clause on applicable law. 
Art. 7 of the Italy–Lebanon BIT contains the following provision on applicable law:

The arbitral tribunal shall decide the dispute in accordance with the provisions of 
this Agreement and the applicable rules and principles of international law.60

The jurisdictional clause in Art. 7 of the BIT is also broad and provides jurisdiction, namely, 
‘in case of a dispute regarding investments’.

The tribunal carefully distinguished between the ECHR and the UN Covenant on Civil and 
Political Rights (ICCPR). It declined to rely upon the ECHR, given that it did not constitute 
part of the applicable law, but found the ICCPR to be applicable. The dispute concerned a 
highway construction contract. The claimant argued that the long duration of legal 
proceedings before the Lebanese Conseil d’État violated the FET provision in the BIT 
between Italy and Lebanon. In this context the claimant invoked several judgments of the 
ECtHR concerning violations of the right to a fair trial (Art. 6 ECHR) as well as the 
corresponding guarantee in Art. 14 ICCPR.

The ICCPR was part of the applicable law since Lebanon was a party to it, but the ECHR 
was not. Without explicitly mentioning Art. 7 of the BIT but applying the normative content 
of Art. 7, the tribunal rejected the submitted references to the judgments of the ECtHR.61 

However, it upheld the invocation of Art. 14 of the ICCPR and took the decisions of the 
Human Rights Committee into consideration.62 In the end, the tribunal rejected the claims 
of the investor for lack of sufficient proof of having had recourse to internal remedies that 
would have allowed acceleration of the procedure before the Conseil d’État.63

Al Warraq v Indonesia64 is a further example of a tribunal applying human rights law in an 
investment case. That case concerned the bailout of a bank. Indonesian courts (p. 165) 
found the investor guilty of contributing to the bank’s collapse. They convicted him in 
absentia of corruption and money laundering without providing him with a possibility of 
participating in the criminal proceedings. In the ensuing investment arbitration, the award 
was rendered on the basis of an investment protection treaty of the Organisation of the 
Islamic Conference. Its Art. 13 provides:

The investor shall be entitled to damages for any injury incurred by him resulting 
from any of the following acts committed by a Contracting Party …
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B) failure to comply with the international obligations and undertakings incumbent 
on the Contracting Party in favor of the investor pursuant to this Agreement or 
voluntary or negligent assent to taking the measures necessary for their 
implementation …65

The tribunal applied Art. 14 of the ICCPR, which guarantees a fair trial in criminal 
proceedings, finding that a denial of justice and a violation of the fair and equitable 
treatment standard had occurred. It held that Art. 14 was binding upon Indonesia and 
contains rules that allow deciding whether a denial of justice has occurred through a trial in 
absentia. The tribunal held that:

all persons charged with a criminal offence have a primary, unrestricted right to be 
present at the trial to defend themselves … Trials in absentia are not prohibited 
under Article 14(3) only when the accused person, although informed of the 
proceeding sufficiently in advance, voluntarily declines to exercise his right to be 
present.66

The tribunal found that Al Warraq had neither been informed correctly of the accusation 
nor of his conviction, and that he had not been interrogated as a suspect. Furthermore, it 
found that he had been deprived of the opportunity to nominate a representative for his 
trial as well as for the appeals proceedings. Therefore, Indonesia had violated the 
guarantees contained in the ICCPR. This amounted to a denial of justice and hence 
constituted a violation of the FET standard.67 The tribunal used the provisions of the ICCPR 
to decide on the conformity of court proceedings with the FET standard under the BIT.

Both the Toto and the Al Warraq tribunals used human rights norms as a basis for their 
legal findings concerning the FET standard under the relevant BITs. They incorporated 
elements of human rights-based fair trial standards into the FET standard. To be able to do 
so, both tribunals first found the relevant human rights treaty to be part of the (p. 166) 
applicable law in the case under consideration. In both cases there was no situation of a 
potential conflict between investment law standards and human rights standards. Rather, 
the normative relationship between the two was complementary.

The situation was different in Urbaser v Argentina.68 In that case, the host state relied on 
human rights norms to defend its interference with investor rights. The dispute arose in the 
context of Argentina’s financial crisis in 2001–2. The claimant was a shareholder in a 
concessionaire that provided water and sewage services in the province of Buenos Aires, 
Argentina. The investor never invested, to the extent provided for in the concession 
contract, in the expansion of services to achieve a broader coverage. Urbaser argued that a 
number of measures adopted by the province of Buenos Aires had made a profitable 
operation of its concession impossible. Furthermore, it claimed that the province had 
conducted renegotiations of the concession in a manner that led to its termination in 2006 
because of the political desire to return utility concessions to the state. Argentina argued 
that the investment failed not due to its measures to cope with the financial crises (which 
included ‘pesification’ and tariff freezes) but because of the shareholders’ deficient 
management and its failure to fulfil its obligations under the concession agreement.

The tribunal took Argentina’s human rights obligations into account when interpreting the 
FET provision of the Argentina–Spain BIT. With regard to the human right to water, it made 
several important findings. Concerning the compatibility of human rights and investment 
law obligations, the tribunal decided that the state has to fulfil both sets of obligations 
simultaneously:
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its obligations regarding the population’s right to water, and its obligations towards 
international investors. The Argentine Republic can and should fulfil both kinds of 
obligations simultaneously. In so doing, the obligations resulting from the human 
right to water do not operate as an obstacle to the fulfilment of its obligations 
towards the Claimants.69

The tribunal held that the province had to guarantee the continuation of basic water supply, 
and that this universal basic human right was a component of the framework of the 
claimant’s legitimate expectations:70

Respondent rightly recalls that the Province had to guarantee the continuation of 
the basic water supply to millions of Argentines. The protection of this universal 
basic human right constitutes the framework within which Claimants should frame 
their expectations.71

Given the major impact of the emergency measures on the investment, the tribunal 
considered the measures viewed in isolation as a breach of the FET standard.72 However, 
since the investment had already been struggling, the tribunal found the emergency (p. 
167) measures were not the cause of the failure to meet the concession’s obligations. 
Therefore, it decided that the emergency measures per se did not cause a violation of the 
FET standard.73 Furthermore, it found that the state of necessity defence was available to 
Argentina. The authorities only breached the FET provision of the BIT by engaging the 
investor in doomed renegotiations of the concession contract.74 But since the concession 
was already deprived of any future due to the failure of the claimants to make the necessary 
investments, the tribunal did not award any damages.75

Argentina also brought a counterclaim, arguing that the concessionaire’s failure to provide 
the necessary investment for the expansion of the network violated the investor’s 
commitments and its obligations under international law based on the human right to 
water.76 The tribunal accepted jurisdiction for the counterclaim. With regard to the 
counterclaim, the Tribunal said obiter that investors can violate the human right to water 
by destroying access to water. Therefore, they have an obligation to abstain from such 
acts.77 However, the tribunal held that the claimants’ obligation to comply with the negative 
obligation (to refrain from destroying access to water) was ‘not a matter for concern in the 
instant case’.78

The tribunal based this finding of an ‘obligation to abstain’ contained in Art. 30 of the 
Universal Declaration of Human Rights79 and Art. 5 of the Covenant on Economic, Social 
and Cultural Rights,80 as well as on Principle 8 of the International Labor Office’s Tripartite 
Declaration of Principles concerning Multilateral Enterprises and Social Policy (1977 as 
amended 2006).81 82

Art. 30 of the Universal Declaration of Human Rights as well as Art. 5 of the Covenant on 
Economic, Social and Cultural Rights prevents reliance on rights contained in the Universal 
Declaration of Human Rights or the Covenant respectively to destroy other rights contained 
in the respective instrument.83 Thereby, they do not (p. 168) forestall reliance on another 
treaty. Specifically, they do not prevent an investor from relying on a BIT. The International 
Labor Office’s Tripartite Declaration of Principles concerning Multilateral Enterprises and 
Social Policy is a soft law document that does not create binding obligations for 
corporations under international law. Therefore, it is doubtful whether these provisions can 
be used as a basis to establish a human rights obligation for investors to abstain from 
interfering with a population’s right to water.

69

70

71

72

73

74

75

76

77

78

79

80

81,82

83



From: Oxford Public International Law (http://opil.ouplaw.com). (c) Oxford University Press, 2022. All Rights Reserved. 

Subscriber: Oslo University; date: 02 February 2022

With regard to the issue at stake, namely a potential obligation under international law to 
create water connections and expand the network, the tribunal found that under current 
international law there was no positive obligation on investors to provide access to water 
based on international human rights law. The acceptance of the bid and the concession 
contract could not create such an obligation under international law.84 Therefore, the 
counterclaim failed on the merits.

In this case, the tribunal resolved a perceived conflict between investment law and human 
rights law obligations. It did so by applying international human rights norms to frame the 
interpretation of what legitimate expectations are under the FET standard of the BIT. In 
some of the above cases it was investors who invoked human rights, whilst in others it was 
the state. Nevertheless, in both situations tribunals used the technique of bringing human 
rights and investment law in line with one another.

6.3.6  Inspiration from the approach of human rights bodies if the 
host state is a party to the corresponding human rights treaty
In another group of cases, tribunals did not directly base their findings on human rights 
norms but used them as a means of interpreting investment law standards in accordance 
with Art. 31(3)(c) of the VCLT. This group of cases distinguishes itself from the former only 
by the extent to which human rights were used to interpret investment law standards. In 
the previous subsection, tribunals fully applied human rights standards to the facts of the 
case to reach a decision on the violation of an investment protection provision, whereas in 
this subsection, tribunals merely used them as inspiration for the interpretation of the 
investment protection standard.

An example of such an approach is the Micula v Romania85 case. In that case, the tribunal 
used a human rights-based argument in its decision on jurisdiction as one of several 
reasons for upholding the Swedish nationality of the investor. The tribunal had (p. 169) to 
answer the question whether nationality that was properly obtained can fade away because 
of the disappearance of an effective link.

The parties disagreed in this context on the role of international law in the interpretation of 
Art. 1(a) of the Sweden–Romania BIT.86 The BIT does not contain a provision on applicable 
law. Therefore, according to Art. 42 of the ICSID Convention, the tribunal was required to 
apply ‘the law of the Contracting State party to the dispute and such rules of international 
law as may be applicable’. The tribunal mentioned that it would take into account, as 
provided for by Art. 31(3)(c) of the VCLT, any relevant rules of international law. In this 
context it held that it would take into consideration the ‘right to a nationality’ under Art. 15 
of the Universal Declaration of Human Rights87 when deciding on the investor’s 
nationality.88

A similar approach was taken in the case of Rompetrol v Romania. In that case, the tribunal 
declined to decide on a violation of human rights norms in its decision on the merits. 
However, in the context of a challenge to counsel whose participation allegedly created a 
bias of the tribunal, it referred to the right to a fair trial enshrined in Art. 6 of the ECHR. 
The tribunal rejected the challenge with reference to Art. 6 of the ECHR, and explained that 
challenging counsel should not become an alternative to raising a challenge against the 
tribunal itself.89 In doing so it relied on the ECHR for interpretative assistance.

The tribunal took the same approach in obiter in the merits phase concerning the FET 
standard. There, it stated that under particular circumstances human rights considerations 
may be relevant for the interpretation of the FET standard:
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The category of materials for the assessment in particular of fair and equitable 
treatment is not a closed one, and may include, in appropriate circumstances, the 
consideration of common standards under other international regimes (including 
those in the area of human rights), if and to the extent that they throw useful light 
on the content of fair and equitable treatment in particular sets of factual 
circumstances; the examination is however very specific to the particular 
circumstances, and defies definition by any general rule.90

In Lauder v Czech Republic, the BIT did not contain a definition of expropriation or 
nationalization. The tribunal in that case held that it is generally accepted that a wide 
variety of measures can lead to an indirect expropriation, and referred to a description of 
indirect expropriation by the ECtHR.91 Unlike the tribunal in Toto v Lebanon, the (p. 170) 
Lauder v Czech Republic tribunal did not discuss whether the ECHR constituted part of the 
applicable law. It mentioned the ECtHR’s jurisprudence alongside literature and then 
explained why no indirect expropriation occurred. Yet, importantly, it did not rely 
specifically on the criteria developed in the ECtHR jurisprudence. In this sense, the tribunal 
took inspiration from ECHR jurisprudence rather than applying it stricto sensu.

In ADC v Hungary92 the tribunal referred to the judgments of a number of courts and 
tribunals, among them the ECtHR,93 concerning the applicable standard for the assessment 
of damages to support the application of the Chorzów Factory standard for this purpose.94

In Frontier Petroleum v Czech Republic the tribunal considered that the criteria applied by 
the tribunal in Toto v Lebanon was useful in deciding whether the duration of a procedure 
before a domestic court amounted to a violation of the fair and equitable treatment 
standard. The tribunal in Toto had relied on the judgments of the Human Rights Committee. 
Both Lebanon and the Czech Republic are party to the UN Covenant on Civil and Political 
Rights. The tribunal in Frontier Petroleum held:

In assessing whether the delays at the regional court were such that they constituted a 
breach of the fair and equitable treatment standard, the tribunal finds the criteria set forth 
in Toto useful:

To assess whether court delays are in breach of the requirement of a fair hearing, 
the ICCPR Commission takes into account the complexity of the matter, whether the 
Claimants availed themselves of the possibilities of accelerating the proceedings, 
and whether the Claimants suffered from the delay.95

The tribunal in Frontier Petroleum was not willing to decide on the applicability and 
potential violation of Art. 6 ECHR. Nevertheless, it used the criteria developed by the 
Human Rights Committee on the right to a fair trial that had been applied by the tribunal in 
Toto v Lebanon, to decide whether a violation of the fair and equitable treatment standard 
had occurred. It inquired whether the case was complex, whether the claimant had availed 
itself of possibilities of acceleration, and whether it had suffered from the delay, finally 
denying a violation of the FET standard.96

The ad hoc Committee in Tulip v Turkey referred to the case law of the ECtHR as a means 
of interpreting Art. 52 of the ICSID Convention. In that case, the tribunal held that 
provisions in human rights instruments dealing with fair trial are relevant to the (p. 171) 
interpretation of the concept of a violation of a fundamental rule of procedure in Art. 52 of 
the ICSID Convention:97

Provisions in human rights instruments dealing with the right to a fair trial and any 
judicial practice thereto are relevant to the interpretation of the concept of a 
fundamental rule of procedure as used in Article 52(1)(d) of the ICSID Convention. 
This is not to add obligations extraneous to the ICSID Convention. Rather, resort to 
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authorities stemming from the field of human rights for this purpose is a legitimate 
method of treaty interpretation.98

The ad hoc committee proceeded to apply the criteria established by the ECtHR in the 
context of equality of arms and the obligation to state reasons.99

The obligation for tribunals to give reasons for their decisions arises out of the overriding 
duty to afford the parties a fair hearing, guaranteed in Article 48(3) of the ICSID 
Convention and ICSID Arbitration Rule 47(1)(i), and reiterated in numerous decisions of 
ICSID ad hoc committees. In Ruiz Torija v Spain, the ECtHR stated:

The Court reiterates that Article 6(1) [of the ECHR] obliges the Courts to give 
reasons for their judgments, but cannot be understood as requiring a detailed 
answer to every argument. The extent to which this duty to give reasons applies 
may vary according to the nature of the decision. It is moreover necessary to take 
into account, inter alia, the diversity of the submissions that a litigant may bring 
before the Courts and the differences existing in the Contracting States with regard 
to statutory provisions, customary rules, legal opinion and the presentation and 
drafting of judgments. That is why the question whether a Court has failed to fulfil 
the obligation to state reasons, deriving from Article 6 of the Convention, can only 
be determined in the light of the circumstances of the case.100

It is the opinion of the Committee that these broad parameters apply equally to 
international tribunals constituted under the ICSID Convention. The depth and 
extent of the duty to give reasons will inevitably vary from one case to another. The 
duty is contextually sensitive and a tribunal’s reasons need not be extensive as long 
as its decision makes sense and enables the parties to know the strengths and 
weaknesses of their respective cases.101

The ad hoc committee did not discuss whether, in the particular case, the ECHR was part of 
the applicable law, despite Turkey being a party to the ECHR. However, it made a general 
statement to the effect that the parameters concerning the obligation to state reasons 
within the right to a fair trial, as protected by the ECHR, were equally applicable to 
tribunals constituted under the ICSID Convention.

(p. 172) In contrast to the tribunals in section 6.3.5, which directly applied human rights 
norms to the facts under consideration, for the purpose of deciding upon violations of 
investment treaty standards, tribunals in this section used human rights norms in a more 
general way. They did not intend to directly apply a human rights instrument to the case 
under consideration. This is in line with the fact that they did not deal with the issue of 
whether a particular treaty was part of the applicable law. Rather, the tribunals in this 
subsection drew inspiration for their interpretation of various investment treaty provisions 
from the judgments of human rights organs. They employed it in the context of procedural 
questions (challenges to counsel), questions of jurisdiction (nationality), and interpretation 
of treaty standards (FET, indirect expropriation), as well as the interpretation of Art. 52 of 
the ICSID Convention.

6.3.7  Inspiration from the approach of human rights bodies even if 
the corresponding human rights treaty is not applicable
In a number of cases, investment tribunals drew inspiration from the analyses of human 
rights bodies, even though the host state was not a party to the relevant human rights 
treaty. This was the case, for example, in Perenco v Ecuador. The tribunal relied upon, 
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among other sources of inspiration, the ECtHR judgments on the binding nature of interim 
measures.102

Similarly, in El Paso v Argentina the tribunal relied upon, among other sources of 
inspiration, the judgments of the ECtHR regarding Art. 15 of the ECHR to decide whether 
the phrase ‘essential security interest’ in Art. XI of the Argentina–US BIT is a self-judging 
clause. Art. 15 of the ECHR provides for the possibility to derogate from certain rights of 
the convention under specific circumstances, and has always been interpreted as ‘not self- 
judging’ by the ECtHR.103

In Saipem v Bangladesh, the tribunal also relied on judgments of the ECtHR on Art. 1 of the 
Additional Protocol on property protection to confirm its finding that immaterial rights, in 
the particular case an ICC award, can be the object of an expropriation.104 Furthermore, it 
referred to ECtHR judgments when it decided that a court decision can amount to 
expropriation.105

The tribunal in Tecmed v Mexico106 also relied extensively on concepts developed by the 
ECtHR in the context of the right to property to decide on the occurrence of an (p. 173) 
indirect expropriation. The case concerned the revocation of a licence for the operation of a 
landfill site. As a first step, the tribunal established, in accordance with the sole effects 
doctrine, whether the host state’s interference had been severe enough to amount to 
expropriation. It found that the claimant had been radically deprived of the economic use 
and enjoyment of its investment, and concluded, ‘as far as the effects of such Resolution are 
concerned, the decision can be treated as an expropriation under Article 5(1) of the 
Agreement.’107

As a second step, it applied the proportionality test developed by the ECtHR to confirm its 
finding. It balanced the public interest, presumably pursued by the interference, against the 
burden imposed upon an investor,108 holding:

There must be a reasonable relationship of proportionality between the charge or 
weight imposed to the foreign investor and the aim sought to be realized by any 
expropriatory measure.109

The tribunal used the proportionality test as an additional element to decide whether an 
expropriation had occurred at all. It did not mention that the ECtHR used the 
proportionality test for a different purpose—namely to examine whether an expropriation is 
justified or leads to a violation of the convention.110 Therefore, the investment tribunal 
applied the concept of proportionality taken from human rights law to a different context in 
investment law.111

(p. 174) Like the tribunals in the previous section, tribunals here drew inspiration for their 
interpretation of various investment treaty provisions (binding nature of interim measures, 
essential security interest, rights that can be expropriated, etc.) from the case law of human 
rights organs without any intention of applying human rights norms directly. Direct 
application would not have been possible since, in contrast to section 6.3.6, in the cases 
discussed here the respective human rights treaties were not applicable. In such a situation 
great care must be taken to make sure that the principles developed in human rights law 
are equally valid in investment law.

6.3.8  A serious human rights violation on the part of the investor 
will lead to the loss of investment protection
In some cases, tribunals applying a BIT containing a clause that investments must be made 
‘in accordance with host state law’112 found that an investment made in serious violation of 
host state law did not enjoy the protection of the BIT.113 In other words, they held that 
human rights abuses by investors that are at the same time in breach of host state law may 
lead to a loss of investment protection. But it appears that even without a treaty provision 
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of this kind, tribunals will generally refuse to afford protection to investments that are 
made contrary to host state law.114

(p. 175) Take, for example, the case of Phoenix Action v Czech Republic.115 The tribunal 
held:

To take an extreme example, nobody would suggest that ICSID protection should be 
granted to investments made in violation of the most fundamental rules of 
protection of human rights, like investments in pursuance of torture or genocide or 
in support of slavery or trafficking of human organs.116

However, an investment that was made legally but is subsequently conducted in violation of 
human rights would not be covered by this sanction. To ensure that investments must not 
only be made but also remain in accordance with human rights throughout their lifetime in 
order to enjoy investment protection, states could use formulations like the one included in 
Art. 2(2) of the China–Malta BIT (2009), which provides:

Investments of either Contracting Party shall be made, and shall, for their whole 
duration, continuously be in line with the respective domestic laws.

The inclusion of a reference to human rights would further strengthen a provision of this 
kind.

6.3.9  The tribunal decided in conformity with human rights without 
mentioning them
There are cases in which a state could have justified interference with an investment with 
human rights arguments, but the relevant governments did not do so, or referred to human 
rights only indirectly. Therefore, the tribunals also did not include human rights arguments 
in their reasoning.

The award in Biwater Gauff v Tanzania117 is an example of such a case. In that case, the 
investor had failed to take certain promised actions designed to protect indigent 
consumers. As a reaction, Tanzania terminated the investment contract because of the poor 
performance of the investor.118 The investor responded by filing a claim under the auspices 
of the ICSID. The tribunal held that terminating the investment agreement because of the 
investor’s poor performance was not a breach of contract and did not amount to a violation 
of the FET standard.119 Amici submitted that the respondent’s measure was in line with 
Tanzania’s duty under human rights law to ensure access to water for its citizens.120

(p. 176) In the Biwater Gauff case, the very purpose of the investment contract was to give 
effect to the right to water, ensuring the state’s compliance with its international human 
rights obligations by enabling the delivery of water to the public. The respondent’s 
measure, to terminate the lease contract, was in line with Tanzania’s duty under human 
rights law to ensure access to water for its citizens. Therefore, human rights could have 
served as justification for its interference with the investor’s rights.

However, only the amicus curiae brief explicitly invoked human rights arguments. Tanzania 
argued that water and sanitation services are of vital importance, and that it had a right or 
perhaps even a duty to protect the functioning of these services.121 But neither the 
respondent nor the tribunal made any explicit reference to the human right to water. The 
tribunal considered the termination of the contract not to be a violation of the BIT.122 

Therefore, the tribunal ultimately decided the case in a way that respected the human 
rights obligations of the state, albeit without mentioning these obligations. However, one 
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cannot reproach the tribunal for not basing its reasoning on the right to water of the 
population, since the state did not rely on its human rights obligations in the first place.

A similar situation occurred in Methanex v United States.123 The case concerned a 
Canadian producer and distributor of methanol, the main ingredient in the gasoline additive 
MTBE. The dispute arose out of a Californian ban of MTBE. While MTBE has a positive 
effect on air quality, the Californian legislator considered MTBE to pose an environmental 
and public health risk due to its possible seepage into groundwater, including sources of 
drinking water, that outweighed its clean air benefits.124 The investor argued that the ban 
was tantamount to an expropriation of the company’s investment and thus violated Art. 
1110 of the NAFTA; that it was enacted in breach of the national treatment obligation in 
Art. 1102 of the NAFTA; and that it was also in breach of the international minimum 
standard of treatment under Art. 1105 of NAFTA.125

The tribunal found that no violation of the national treatment standard had occurred,126 and 
that Art. 1105 of the NAFTA had not been violated by the MTBE ban.127 With regard to its 
expropriation claim, the Methanex tribunal applied the police powers doctrine, and found 
that a non-discriminatory measure in the public interest taken in accordance with due 
process requirements that targets, among others, foreign investors is not an expropriation. 
Therefore, the United States prevailed with its defence that it legislated to protect its 
ground and drinking water resources, and the tribunal denied (p. 177) both the occurrence 
of an expropriation and a violation of FET. A human right to water might have been relevant 
but was not mentioned.

The same is true for the case of Glamis Gold Ltd v United States,128 where the Quechan 
Indian Nations’ rights in California were at stake. In that case, human rights considerations 
were addressed only in the amicus curiae briefs.129 Rather than relying on human rights 
norms, the state relied on federal and state laws that accord protection to sacred tribal 
sites and other tribal resources.130 The tribunal ultimately did not find a violation of the 
NAFTA.

What all these cases have in common is that the states did not invoke human rights as a 
justification for adverse measures. In all of them, only the amici invoked human rights 
arguments to justify the measures, but the tribunals did not use human rights arguments in 
their reasoning. In arbitration it is neither common nor necessary to deal with arguments 
not presented by one of the parties, especially if they do not change the outcome of a case. 
From this perspective it was perfectly appropriate not to discuss the human rights concerns 
of the amici. From a public international law perspective, it does not create problems if a 
tribunal decides a case in line with human rights law, even if not explicitly dealing with it. 
Yet, for the critical observer it is of great interest whether tribunals refer to human rights 
concerns explicitly.

6.3.10  No inconsistency between human rights and investment 
treaty obligations
Several tribunals that had to decide cases in the context of public services (e.g. the supply 
of water or electricity) have pointed out that they had taken human rights considerations 
into account, and that human rights obligations and investment treaty obligations were not 
inconsistent.

In CMS Gas Transmission Company v Argentina131 and Suez v Argentina,132 Argentina tried 
to invoke human rights as a defence in a situation of economic crisis which resulted in 
widespread unemployment and poverty. It contended that since the economic and social 
crisis affected human rights, the protections afforded under the respective investment 
treaties should not prevail.133 One line of argument by Argentina was that human (p. 178) 
rights norms were hierarchically superior to guarantees contained in investment protection 
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treaties. Another argument was that a state of necessity would allow for derogation from 
investment protection provisions.

In CMS,134 Argentina argued that the economic and social crisis affecting the country 
compromised basic human rights, and that in such a situation an investment treaty could 
not prevail since that would constitute a violation of constitutionally recognized rights.135 

The tribunal did not enter into a discussion on the hierarchy of norms, but denied a conflict 
between human rights and investor rights on the facts of the particular case. It found no 
question affecting fundamental human rights when considering the issues in dispute:

In this case, the Tribunal does not find any such collision. First because the 
Constitution carefully protects the right to property, just as the treaties on human 
rights do, and secondly because there is no question of affecting fundamental 
human rights when considering the issues disputed by the parties.136

The Suez137 cases concerned foreign shareholders in water and sewage concessions. 
Argentina prohibited a price increase that was designed to compensate for the precipitous 
decline in the value of the Argentine peso due to the economic crisis. The tribunal found 
Argentina liable for breaching the FET obligations of the BIT. In the context of the state of 
necessity discussion, the tribunal mentioned Argentina’s argument that its human rights 
obligations would trump obligations emanating from the BIT. The tribunal rejected this 
argument, holding the correct position to be that Argentina must respect both sets of 
obligations simultaneously:

Argentina has suggested that its human rights obligations to assure its population 
the right to water somehow trumps its obligations under the BITs and the existence 
of the human right to water also implicitly gives Argentina the authority to take 
actions in disregard of its BIT obligations. The Tribunal does not find a basis for 
such a conclusion either in the BITs or international law. Argentina is subject to 
both international obligations, i.e. human rights and treaty obligations, and must 
respect both of them. Under the circumstances of this case, Argentina’s human 
rights (p. 179) obligations and its investment treaty obligations are not inconsistent, 
contradictory, or mutually exclusive. Thus, as was discussed above, Argentina could 
have respected both types of obligations.138

The amici on the other hand suggested to the tribunal that ‘[h]uman rights law could 
displace investment law in two situations examined in this section, namely a situation of 
conflict of norms and a situation of necessity’.139 They based their argument on the jus 
cogens status of certain human rights norms such as the right to life. As Diane Desierto has 
convincingly shown, the hierarchy of norms approach causes more problems than it solves. 
Not only is it impossible to prove that all human rights invoked would qualify as jus cogens, 
but the results of such a qualification would not be helpful to the state invoking the 
argument. To fulfil the requirements of Art. 53 of the VCLT, one would have to argue that 
the investment protection treaty was contrary to jus cogens at the time of its conclusion. 
The consequence of this argument would be that the investment protection treaty would be 
void ab initio. This would lead to an obligation of the host state to eliminate the 
consequences of any act performed in reliance on the treaty.140

The tribunal held that ensuring a right to water to the population and fair and equitable 
treatment to investors were not mutually exclusive, and could have been achieved by 
Argentina at the same time.141 It followed that Argentina was obligated to observe both its 
human rights and BIT obligations. Argentina could not simply assert human rights 
obligations to justify setting aside investment obligations altogether. Furthermore, like the 
CMS tribunal, the Suez tribunal held that Argentina had contributed to the emergency 
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situation it was facing from 2001 to 2003, and therefore did not fulfil the requirement of 
Art.25 (2) (b) of the ILC Articles on State Responsibility.142

The dispute in SAUR v Argentina143 also arose in the context of the 2002 financial crisis, 
and the facts resemble, to a certain extent, those of the Suez cases. SAUR had invested (p. 
180) in a provincially owned water company that held a concession for drinking water, 
sanitation, and sewage in the Argentinean province of Mendoza. In the context of the 2002 
financial crisis, Argentina froze all water prices charged to consumers and a dispute 
concerning tariff renegotiations arose. The project ran into financial difficulties and, as a 
consequence, into problems with the quality and quantity of sewage services, consumer 
services, and drinking water quality.

In 2003 SAUR turned to arbitration. Argentina argued that it had to terminate and 
renationalize the concession to ensure service and to protect the public interest in health 
and the right to water.144 Further, it invoked the state of necessity defence,145 claiming that 
the measures were a legitimate exercise of ‘police powers’,146 and asserted that the 
province had only made use of its contractual rights to terminate the contract due to 
breaches by the concessionaire.

Before the tribunal entered into the details of the various investment protection standards, 
it dealt with Argentina’s human rights defence. The tribunal recognized that human rights 
in general and the human right to water in particular had to be taken into consideration. It 
justified this by the fact that they are represented in the Argentinian constitution and are 
part of the general principles of international law which are part of the applicable law 
according to Art.8.4 of the BIT. In this vein, the tribunal held:

In fact, human rights in general, and the right to water in particular, constitute one 
of the various sources that the Tribunal will have to take into account in resolving 
the dispute, since these rights are of great importance within the Argentine legal 
system as constitutional rights, and, moreover, they form part of the general 
principles of international law. Access to drinking water constitutes, from the point 
of view of the State, a basic public service and, from the point of view of the citizen, 
a fundamental right.147

For this reason, concerning this matter, the legal order can and must reserve for the 
Public Authority legitimate functions of planning, supervision, police, sanction, 
intervention and even termination, in order to protect the general interest.148

Having emphasized the significance of human rights in principle, the tribunal proceeded to 
state that the obligations under human rights law were compatible with those under 
investment law:

(p. 181)

But these prerogatives are compatible with the rights of investors to receive the 
protection offered by the BIT. The fundamental right to water and the right of the 
investor to benefit from the protection offered by the BIT operate on different 
levels: the concessionary company of a basic public service is in a situation of 
dependency on the public administration, which has special powers to guarantee its 
enjoyment by virtue of the priority of the fundamental right to water; but the 
exercise of these powers is not absolute and must be combined with respect for the 
rights and guarantees granted to the foreign investor under the BIT. If the 
government decides to expropriate the investment, treat the investor unfairly or 
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inequitably, or deny the promised protection or full security, all this by violating the 
BIT, the investor will be entitled to be compensated under the terms of the Treaty.

Counterbalancing these two principles will be the task that the Tribunal will have to 
perform in its analysis of the substantive claims presented by Sauri.149

Furthermore, the tribunal denied that there was a sufficient causal link between the 
declaration of the state of necessity and the measures imposed by the provincial authorities 
that led to the expropriation.150 Therefore, the tribunal decided that it did not have to enter 
into a discussion on the issue of which circumstances might give rise to a genuine conflict 
between the right of access to water and investment protection norms.

After the general discussion of its approach to Argentina’s human rights arguments, the 
tribunal made no further references to a right to water in its subsequent analyses of 
substantive treaty violations. In response to the ‘police powers’ defence invoked by 
Argentina, it stated that the measures could not be considered a legitimate use of the 
province’s police powers in view of the gravity and deliberateness of the province’s failure 
to abide by a previous settlement.151

Ultimately, the tribunal found that an expropriation had occurred. It also held that 
Argentina had violated the FET standard by a ‘financial strangulation’ of the concessionaire 
in order to justify the termination and renationalization of the concession. This conduct was 
incompatible with the demands of a public administration that is conscientious, impartial, 
and respectful of the rights of its subjects.152

In contrast to the approach of the tribunals mentioned in sections 6.3.5 and 6.3.6, the 
tribunal in SAUR was only prepared to take human rights considerations into account in (p. 
182) a very abstract manner. It merely stated that human rights norms were applicable and 
compatible with the investment protection provisions of the BIT. It did not explicitly deal 
with human rights considerations when interpreting the expropriation provision in 
assessing the police powers of the government, nor discuss human rights arguments when 
interpreting the FET provision.

In a similar manner, and as already set out above, the Urbaser tribunal applied human 
rights law to frame the FET standard, in particular its legitimate expectations element. Like 
the tribunals just mentioned, it also set out that human rights and investment law 
obligations are compatible and that states have to fulfil both sets of obligations 
simultaneously.

6.4  Conclusion
There are multiple ways in which investment tribunals may take international human rights 
law into account. How much weight a tribunal may give to human rights considerations 
depends on the jurisdiction clause, the applicable law, and the possibility of considering 
them via treaty interpretation.

In section 6.3.1, tribunals were asked to apply human rights norms to the facts before them. 
The tribunals denied to apply human rights norms for lack of jurisdiction. Human rights had 
been either invoked by claimants or raised by a non-disputing party that petitioned for leave 
to submit an amicus curiae brief. The jurisdictional clauses covered either ‘any dispute with 
respect of an approved enterprise’ (Biloune) or ‘disputes with respect to 
investments’ (Rompetrol, Pezold). The applicable law was host state law and the contract in 
Biloune, and host state law and international law as provided for in Art. 42 of the ICSID 
Convention in the other cases. The tribunals declined jurisdiction despite a broad 
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jurisdictional norm that had not limited jurisdiction to disputes arising out of the contract or 
the BIT.

In section 6.3.2, host states wanted to import concepts developed by the ECtHR into 
expropriation provisions of BITs. The tribunals declined to do this based on the argument 
that the legal situation prevailing under the applicable legal instruments was different—i.e. 
that the legal concepts contained in the property protection clause of the ECHR, that was 
not part of the applicable law, were not comparable to the expropriation provisions of the 
applicable BITs.

In section 6.3.3, the claimant had relied on a provision of the BIT that provided for 
importing more favourable protection provisions from other treaties. The tribunal would 
have been prepared to apply human rights standards of applicable human rights treaties if 
only these had offered a higher degree of protection than the applicable investment 
protection treaty, which the tribunal found not to be the case.

In section 6.3.4, tribunals were confronted with issues of alleged incompatibilities of human 
rights law and investment law in one case and an alleged human rights violation through 
state measures in the other. Both cases were similar to the extent that human (p. 183) 
rights arguments had not been sufficiently substantiated by the party invoking them. This 
caused both tribunals to declare that they were willing, in principle, to apply human rights 
law. Yet, they declined to do so in practice because the parties had not sufficiently argued 
those points. These cases demonstrate that it is essential that human rights are fully argued 
to receive consideration in investment arbitration cases.

In section 6.3.5, tribunals applied human rights norms to the facts of the cases to determine 
whether investment law obligations had been violated. They did so after having found that 
human rights constituted part of the applicable law in the case under consideration. One 
tribunal even distinguished between the ECHR, which it found not to be applicable, and the 
UN Covenant on Civil and Political Rights. They applied human rights law independent of 
whether the investor had relied on human rights or whether the state had relied on them to 
justify its measures.

In section 6.3.6, tribunals did not deal with the issue whether the particular human rights 
treaty used for inspiration was part of the applicable law. Tribunals imported concepts from 
the ECHR where the state parties to these cases were also parties to the ECHR or, in one 
case, to the Covenant on Civil and Political Rights. But the tribunals in their awards did not 
mention this. They took inspiration from human rights provisions when interpreting 
investment treaty provisions in the context of various issues of investment treaty law.

In section 6.3.7, tribunals took inspiration from the jurisprudence of the ECtHR even 
though the ECHR was not part of the applicable law, since the respondent states were not 
party to the Convention. In section 6.3.8, a tribunal stated in obiter that human rights 
abuses by investors would lead to a loss of investment protection. In section 6.3.9, tribunals 
decided cases that raised human rights issues where only the amici curiae had mentioned 
them in their submissions. The respondent states did not rely on possible human rights 
arguments to defend their causes, and tribunals in these cases decided them in line with 
human rights law without explicitly basing their decision on human rights norms.

Lastly, section 6.3.10 dealt with cases where human rights had been invoked as a defence 
by host states to justify measures interfering with investors’ rights. The tribunals pointed 
out that they had taken human rights considerations into account. At the same time they 
found them not to be inconsistent with investment treaty obligations. Therefore, they came 
to the conclusion that the state had an obligation to respect both investor rights and human 
rights simultaneously.
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A number of variables determine these diverse groups of cases. For example, human rights 
issues may be invoked by the investor, the host state, or amicus curiae. The applicable 
treaty may provide the tribunal with jurisdiction over all disputes arising out of an 
investment, or just over disputes on the alleged violation of the treaty’s substantive 
standards. The law applicable to the dispute may extend to international law in general or 
may be circumscribed more narrowly. Human rights may have been pleaded as a separate 
cause of action or merely in support of a particular interpretation of an investment treaty. 
Human rights may have been pleaded in some detail or may merely have been referred to in 
passing. Further, the host state may or may not be party to a human rights treaty that is 
relied upon.

(p. 184) Despite this variety of circumstances, it is possible to draw some general 
conclusions. The cases show that tribunals are hesitant to get involved in ‘stand-alone 
human rights issues’—i.e. to be transformed into human rights tribunals even if a human 
rights violation arises directly out of an investment, and human rights obligations were part 
of the applicable law. So far, no tribunal has found a violation of a stand-alone human rights 
norm—not even in cases where human rights were part of the applicable law and the 
tribunal had jurisdiction with regard to any legal dispute arising out of an investment.

With regard to the possibility of transferring ideas and principles from human rights law to 
investment law, we find a variety of different approaches. A number of tribunals were 
willing to import concepts developed in the context of human rights law to investment 
arbitration. Some of them did so even ex officio. In other cases, the parties had invoked and 
discussed those concepts in some detail. This holds true for several principles, including, 
for example:

•  expropriation and the principle of proportionality;

•  issues relating to the calculation of damages;

•  the fact that immaterial rights can be expropriated; and

•  the fact that expropriations can also be performed by courts.

Other matters where tribunals referred to the jurisprudence of human rights courts were 
the binding nature of interim measures and the issue of the ‘non-self-judging nature’ of 
emergency provisions. A third set of cases concerned fair trial issues. Here some tribunals 
drew inspiration from the ECtHR or the UN Human Rights Committee; others even directly 
applied human rights provisions, since they were part of the applicable law.

However, we also find tribunals that refuse to import principles found in human rights law. 
In these cases, the tribunals found that the human rights rules in question were 
conceptually incompatible with the relevant investment protection principles. Where human 
rights arguments had not been fully argued, tribunals declined to decide on violations of 
human rights norms or incompatibilities of human rights obligations with investment law 
obligations. This occurred independently of whether or not the claimant or respondent had 
raised the human rights issue. Tribunals also made it clear that investors responsible for 
human rights abuses would not enjoy investment protection.

It remains an open question how human rights should influence investment protection 
during periods of economic crises. Tribunals have consistently found there to be no 
hierarchy of norms between human rights and investment law obligations. None of the 
tribunals analysed above came to the conclusion that there would be a conflict of norms 
between investment law and human rights law, and a conclusion as to which set of 
obligations ought ultimately to prevail. Rather, they chose to systemically integrate human 
rights law into investment provisions, either by applying human rights provisions directly to 
reach a decision on the violation of an investment protection standard or by taking 
inspiration from applicable human rights norms. This approach (p. 185) is in line with the 
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International Law Commission’s report on Fragmentation that argues that international law 
ought to be conceived as one integrated system.153

In view of the various critiques that investment tribunals ignore human rights or 
environmental concerns, it seems to be of importance that international investment 
tribunals view international law as a coherent system of norms and not as fragmented into 
various branches. So far, we can see no genuine friction between human rights and 
investment law in the investment context. Where tribunals have refused to apply human 
rights concepts in investment law cases, this has never been in a situation of norm conflict 
between investment law and human rights law. Rather, tribunals that declined to import 
concepts from human rights treaties into investment protection treaties held that the 
investment treaty they had to apply contained norms explicitly regulating the problem 
under consideration but in a different way from human right treaties.
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