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Abstract
On its face, bifurcating the proceedings is usually an attractive proposition. It ought to
make sense in most proceedings to hive off certain discrete issues for early determination
by the tribunal in the hope of streamlining the process or, possibly, eliminating the
arbitration entirely. The generally accepted view is that bifurcation of proceedings promotes
efficiency. However, an examination of the limited available empirical data on bifurcation of
disputes shows that, contrary to this view, bifurcation does not always necessarily result in
the tribunal issuing a final award more promptly.

In this article, the author challenges the assumption that bifurcation always promotes
efficiency and emphasizes the need to examine each case on its own merits before ordering
bifurcation.
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I Introduction
Bifurcation of an arbitration, namely the dividing of the arbitration into a number of
separate phases of proceedings, is relatively common in international commercial
arbitration and, increasingly, in investment treaty arbitration.

Traditionally, the term bifurcation was usually employed to denote the division of the
arbitration into two phases: (i) determination of liability; and (ii) determination of
quantum. Particularly in light of the increase in International Centre for Settlement of
Investment Disputes (ICSID) jurisprudence, bifurcation is also now frequently used to
describe the treatment of jurisdiction as a discrete issue, with further phases of liability
and quantum taking place as necessary. In this article, the term “bifurcation” will be used
to denote the process in which discrete issues are determined by the tribunal by way of a
partial final award.

The use of bifurcation is by no means confined to arbitration proceedings, but the
flexibility of procedure afforded by arbitration means that tribunals can be creative both
in terms of whether and how they decide to delineate the proceedings. For example, a
tribunal could identify a discrete sub-issue within an overarching objection to
jurisdiction and determine that the issue should be dealt with as a preliminary issue.
Similarly, the manner in which quantum was to be calculated could be determined as a
stand-alone issue, leaving the actual arithmetic to quantify the damages to be
calculated at a later date.

In international arbitrations, it is often possible to come up with a number of issues
which may be determined separately, ranging from determining the governing law of the
arbitration, addressing limitation issues, identifying factual issues which might narrow
the scope of the dispute, to the more familiar phases of dealing with jurisdiction before
the merits, or liability before quantum. 
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II Accepted View: Bifurcating a Dispute Promotes Efficiency
The accepted view is that bifurcating a dispute can (and often does) promote efficiency.
This view is promulgated by Meg Kinnear:

In complex arbitrations, bifurcation allows the dispute parties and the
tribunal to focus first on the merits of the case, to save costs and time and
perhaps to settle on the quantum of damages or other discrete issues. It is
especially useful to determine issues of jurisdiction or applicable law on a
preliminary basis if they can be decided without tribunal fact-finding or on
the basis of agreed-upon facts. 

Similarly, in its Protocol to Promote Efficiency, Debevoise & Plimpton states that its
arbitration team would “explore whether bifurcation or determination of preliminary
issues may lead to a quicker and more efficient resolution.” The use of bifurcation was
further promoted as a “means by which practitioners may successfully limit the duration
and cost of proceedings” by Thomas J. Tallerico and J. Adam Behrendt. 

Given the criticisms that international arbitration is taking longer and costing more than,
allegedly, it used to, could an increased use of bifurcation in international commercial
arbitrations form part of a number of solutions to this problem? The difficulty with testing
this hypothesis is, as ever in international arbitrations, the lack of empirical data.
Certainly, distinguished commentators such as those quoted above appear to hold the
view that bifurcation should be considered in almost every case and adopted by the
tribunal if appropriate. It is an attractive notion that bifurcating a dispute could “limit
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the duration and cost of proceedings,” but this may not necessarily prove correct.(5) 

III An Analysis of the (Limited) Available Empirical Data
Although the accepted view appears to be that splitting a case into discrete issues is
likely to save time and costs, it is difficult to test this hypothesis. The author contacted a
number of international commercial arbitration institutions to ascertain whether they
maintained statistics on bifurcations, but none of the institutions contacted were able to
provide such information. The only readily available source of data about
international arbitrations and their bifurcation, therefore, arises out of the growth of
investment arbitrations in recent years and the practice of publication of ICSID awards.

Ideally, to test whether bifurcating a case does result in the case being resolved in less
time, one would have to compare a case that was bifurcated to the same case without
bifurcation. However, this is not possible in practice. Thus, as the next best alternative,
one must resort to comparing different cases, cognizant of the fact that cases can vary
significantly in terms of factual and legal complexity. Clearly, there are many reasons for
a case taking a longer time to be decided than others, not only whether the case is
bifurcated. Nonetheless, the empirical evidence, however imperfect, can be illustrative.

The author reviewed 174 concluded ICSID cases reported on ICSID's website. Of these,
forty-five proceedings were bifurcated and 129 were not. Forty-three of the forty-five
cases that were bifurcated were split between a jurisdiction and a merits phase. The
remaining two cases had hived off issues to be dealt with as preliminary matters. The
forty-five cases that were bifurcated took an average of 3.62 years to conclude, including
nine that settled and one that concluded in an award by consent after the decision on
jurisdiction. Of the 129 cases which had not been bifurcated, the author excluded
those that did not reach a final award. The sixty-eight remaining cases took, on
average, 3.04 years to reach a final award.

The author also reviewed nineteen concluded ICSID Additional Facility cases. Of these,
ten proceedings were bifurcated in some way, eight of these were split between a
jurisdiction and a merits phase, the remaining two were split into liability and quantum
phases. The ten cases that were bifurcated took an average of 3.39 years to reach a final
award, the nine cases that were not bifurcated took an average of 2.96 years to reach
a final award.

Accordingly, the limited empirical data does not support the view that bifurcating
proceedings limits the duration of the dispute. In some cases, bifurcation appears to
promote settlement, but not in all cases. As ever, the data should be treated with
caution, particularly given the exclusion of the concluded ICSID cases that settled before
final award; however, it does challenge the general assumptions about bifurcation.
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IV Is Bifurcation Available … and Appropriate?
Given the above, tribunals should be cautious about proceeding with a twin-track
approach to a case without good cause. A party may be advocating bifurcation to delay
and obstruct the arbitration, rather than to make it more efficient.

Generally a tribunal will have the authority to order bifurcation, if appropriate. Most
international arbitration institutional rules are silent about bifurcation, but allow the
tribunal to adopt a flexible approach to procedure. Article 14(1) of the London Court of
International Arbitration (LCIA) Rules is a good example:

The parties may agree on the conduct of their arbitral proceedings and they
are encouraged to do so, consistent with the Arbitral Tribunal's general duties
at all times: (i) to act fairly and impartially as between all parties, giving each
a reasonable opportunity of putting its case and dealing with that of its
opponent; and (ii) to adopt procedures suitable to the circumstances of the
arbitration, avoiding unnecessary delay or expense, so as to provide a fair and
efficient means for the final resolution of the parties' dispute.

Unusually, the International Centre for Dispute Resolution (ICDR) Rules make express
provision for bifurcation:

[T]he tribunal may in its discretion direct the order of proof, bifurcate
proceedings, exclude cumulative or irrelevant testimony or other evidence,
and direct the parties to focus their presentations on issues the decision of
which could dispose of all or part of the case. 

Although bifurcation is not expressly mentioned, there was a presumption in Article 21 of
the 1976 UNCITRAL Rules that jurisdictional objections would be heard as a preliminary
issue. The 2010 UNCITRAL Rules appear to have removed this presumption, and give
the arbitral tribunal full discretion to decide whether to bifurcate preliminary issues:

The arbitral tribunal may rule on a plea referred to in paragraph 2 [i.e., a
jurisdictional objection] either as a preliminary question or in an award on the
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merits. 

There is also a pro-bifurcation presumption in Article 186(3) of the Swiss Private
International Law Act which states that: “In general, the arbitral tribunal shall rule on its
own jurisdiction by means of an interlocutory decision.” Section 32 of the English
Arbitration Act 1996 also allows for the determination of a preliminary point of
jurisdiction. 

The issue of whether or not to bifurcate a proceeding must be looked at in the light of all
information available to the tribunal. As most tribunals will have the authority to split
proceedings in some way, then tribunals need to determine whether bifurcation would be
appropriate in the case before them. Tallerico and Behrendt counseled that bifurcation
of issues concerning liability should “always be considered.” They set out a list of
considerations for the tribunal to take into account when determining whether or not to
order bifurcation. These included:

– the amount and type of evidence needed to support each issue;
– whether the evidence necessary for a later phase will overlap or will be mutually

exclusive;
– whether the evidence necessary for a later phase of the hearing will be prejudicial

or inflammatory;
– whether evidence necessary for a later phase of a hearing is sensitive or if there is a

strategic reason to withhold certain key evidence until a later phase;
– whether resources will be conserved by bifurcation or would increase costs with

multiple phases;
– whether a second phase of the arbitration will be voluminous;
– the effect that bifurcation may have on discovery (if allowed);
– whether bifurcation will somehow result in prejudice or unfair advantage;
– whether bifurcation will result in greater convenience to witnesses, the parties or

the tribunal;
– whether bifurcation will act to expedite the proceedings and help to conserve

resources. 

Reaching a firm conclusion on any one of these considerations is likely to be challenging,
given the competing interests of the parties and also the overriding desire to produce an
efficient process. The checklist of considerations is useful, however, in that it highlights
the difficulty a tribunal will face in reaching the “correct” decision on bifurcation, and
whilst bifurcation should certainly be considered, tribunals should not necessarily order
it purely on the assumption that bifurcation might reduce time and costs of the
arbitration.
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V When Problems Can Arise
There is no denying that in certain cases, bifurcating proceedings can produce results:
preliminary issues can be disposed of and opportunities for settling the dispute may
arise. However, applying the adage that work expands to fit the time available to it,
then it is possible that counsel pleading one discrete issue will take a similar amount of
time as when pleading a number of issues. Further, there is a danger in attempting to 
identify and isolate discrete issues at an early stage of proceedings. Although there is a
great emphasis on “front-loading” a case in international arbitration, far more than would
be seen, for example, in a proceeding before a U.S. court, by their very nature cases do
develop, witnesses' recollections are triggered by review of documents, documents are
located and parties begin to piece together a case which might be very different after
twelve months of proceedings than it was at the beginning of the arbitration.

As the case progresses it may become clear that issues cannot be unraveled from each
other but, instead, are so entwined that bifurcation will only result in facts being pleaded
twice. For example, in the investment treaty field, it may be superficially attractive for
the issue of state attribution to be addressed as a preliminary issue, leaving other
jurisdictional questions to be determined once the state attribution question is resolved.
This argument is compelling on its face, because the issue of state attribution, if
determined in favor of the respondent, may well be capable of ending the arbitration
completely. However, on closer examination it may be that state attribution cannot be
pleaded in a vacuum and the parties will need to make full submissions to the tribunal
on the facts of the dispute, which are likely then to be repeated in any further phases of
the arbitration. 

The most problematic part of bifurcation is the difficulty of proceeding with an
arbitration in the face of a partial award between the parties that may be subject to set
aside proceedings in national courts. “Formal” bifurcation will require a tribunal to issue
an award in relation to a particular phase of the arbitration. Once a partial award is
rendered, a successful party may find itself fighting on two fronts. For example, an award
in the claimant's favor on liability may be challenged in the courts of the seat of
arbitration or in another court that the defendant may be able to persuade to take
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jurisdiction over the matter. This will be expensive and distracting for the claimant, who
will need to go on and prove its case in the quantum phase. Further, if the liability phase
has determined the manner in which damages will be calculated (rather than the actual
calculation of those damages) then the quantum phase may be jeopardized while the
partial award determining the manner of the calculation is challenged.

In the NAFTA case of S.D. Myers v. Canada, conducted under the UNCITRAL Rules, the
tribunal bifurcated proceedings in the first procedural order, determining that:

As a first stage of the proceedings the Tribunal will determine (in a partial
award) liability issues and issues as to the principles on which damages (if
any) should be awarded, leaving the calculation of the quantification of such
damages, if any, to a second stage.

The tribunal subsequently issued an award on liability separately from the award on
damages. The respondent filed an application to set aside the partial award on liability
and then applied for a stay of the next phase of the arbitration on damages. The tribunal
refused to order the stay and ultimately the respondent sought to set aside the further
partial award on damages and costs, which was eventually consolidated with the
application to set aside the partial award on liability before the Federal Court of Canada.

Given the possible difficulties with issuing a partial award it may, in certain
circumstances, be preferable for the tribunal to designate specific issues to be dealt with
as separate issues rather than by a formal bifurcation of the proceedings. This is where
the flexibility of arbitration comes into its own. For example, in the Aminoil 
arbitration between Aminoil and the Government of Kuwait relating to a concession for
the exploitation of natural gas in Kuwait, with hundreds of millions of dollars at stake, the
tribunal identified seven specific issues and, in an order to the parties, the tribunal set
out the issues the parties were to address, the order in which they were to be taken and
which side was to speak first on each issue. According to Redfern and Hunter:

[T]here is no doubt that this positive intervention by the arbitral tribunal led
to a significant saving in time and money for both parties—and, in the end, to
an outcome that both parties regarded as fair. 
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VI Concluding Remarks
The procedure that is ultimately adopted in an arbitration is usually heavily influenced
by the background of the tribunal and, to a slightly lesser extent, the background of the
parties' counsel. There will also often be significant tactical issues at stake in considering
whether to seek to persuade the tribunal to bifurcate a dispute. As ever, parties will
advocate their own interests. Although it is true that sometimes these interests will align
in relation to saving time and costs of the arbitration, this is not always the case,
particularly where there is disparity between the parties in terms of financial security. A
tribunal should be suspicious of a party's motives in advocating bifurcation and alert to
whether identifying a preliminary issue results in a genuine saving of time or not. Having
granted bifurcation, one assumes amongst other reasons on the grounds of saving time
and costs, then the tribunal must be careful to imposed truncated timetables upon the
determination of the discrete issue, otherwise one of the perceived benefits of
bifurcation will be lost. The empirical data, limited as it is, does demonstrate that
bifurcating proceedings may not necessarily result in parties getting to a final award any
more quickly, although there may be other advantages to splitting the proceedings in a
particular way. The assumption that bifurcation is always beneficial in terms of saving
costs and time in international arbitration may not always be warranted and, as ever,
each case should be looked at on its own merits.P 111
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