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Award on Damages and Costs

I. INTRODUCTION

This is the second award of this Tribunal constituted to
arbitrate an investment dispute between the Claimants
Antoine Biloune and Marine Drive Complex Ltd ("MDCL") and
the Respondents Ghana Investments Centre ("GIC") and the
Government of Ghana. Following an exchange of memorials
and documentary evidence, an oral hearing was held at which
both sides introduced the testimony of witnesses and
presented oral argument. The Tribunal issued its Award on
Jurisdiction and Liability on October 27, 1989. In that Award
the Tribunal held that the Government of Ghana, by its actions
and omissions culminating in Mr Biloune’s deportation,
constructively expropriated MDCL’s assets and Mr Biloune’s
interests therein on or before December 24, 1987. The Tribunal
held that the Claimants are entitled to compensation and
scheduled further briefings by the Parties on the issue of
damages and costs.

On January 2, 1990 the Claimants submitted to the Tribunal a
Brief on Quantification of Damages and Costs ("Claimants’
Brief’), attaching two letters from Osei Wiredu and Associates,
a firm of Ghanaian chartered accountants that originally
prepared the books for MDCL, ("Claimants’ accountants")
purporting to describe MDCL’s financial records and to explain
the amounts and sources of Mr Biloune’s investments in MDCL
("Wiredu Letters"). Also submitted to the Tribunal but not
served upon counsel for the Respondents were the original
books, accounts, and files of MDCL which were referred to in
the Brief and the Wiredu Letters.

The Respondents subsequently sought and were given access
to the books and accounts submitted to the Tribunal. The
Respondents commissioned a Ghanaian firm of chartered
accountants, Egala Ocansey and Associates ("Respondents’
accountants"), to reviewthe accounts of MDCL and to issue an
opinion. On March 16, 1990 the Respondents submitted a post-
hearing brief containing legal arguments, affidavits of Mr J. K.
Adjei and Mr Idris Egala of the accounting firm, and 12
additional documentary exhibits ("Respondents’ Brief’).

The Claimants sought and were accorded an opportunity to
respond to the Respondents’ Brief. On May 16, 1990 the
Claimants’ submitted a reply brief on the quantification of
damages and costs. Attached was an expanded report of Osei
Wiredu and Associates ("Wiredu Report") responding to the
statements of Mr Adjei and Mr Egala; together with 14
additional exhibits ("Claimants’ Reply").

In response to the Claimants’ Reply, counsel for the
Respondents were invited to make a final rebuttal submission.
This Reply, submitted to the Tribunal on June 15, 1990,
contains rebuttal arguments and additional affidavits of
Messrs Adjei and Egala ("Respondents’ Reply").

None of the Parties requested an additional hearing. The
Tribunal has determined that no further oral proceedings are
necessary and has proceeded to decision on the record as it
now stands.

The full procedural history and the background facts of the
case are contained in the Tribunal’s Award on Jurisdiction and
Liability.

II. FACTS AND CONTENTIONS

In Procedural Order Number Ten, issued the same day as the
Award on Jurisdiction and Liability, the Tribunal requested the
Claimants to submit to the Tribunal a brief on the
quantification of damages addressing the following issues:

The sums of foreign currency invested by Mr Antoine Biloune
in MDCL including the currency and dates of such investments,
the source of such investments, and if foreign sourced, the
mode of import of such currency or its equivalent in kind into
Ghana (by special unnumbered licenses or otherwise), and the
registration of such currency or imports in kind for the
account of MDCL with appropriate Ghanaian authorities, to the
extent required;

The application to the project of any imports in kind which
were credited to MDCL;

The sums of Ghanaian currency invested by Mr Biloune in
MDCL, including the provenance of such sums and the manner
of investment in MDCL;

The expenditures of MDCL on the Marine Drive project as
evidenced by receipts, bills, contracts, purchase orders, bank
statements, and payroll documentation, etc.;

The differences, if any, between the damages suffered by
MDCL by virtue of the expropriation of its contractual rights in
the Marine Drive project, and the damages suffered by Mr
Biloune by virtue of the loss of value of his shareholder
interest in MDCL;

The percentage share recovery, if any, that would be payable to
Mr Michigan as MDCL’s other shareholder or to gtdc (Ghana
Tourist Development Co) as MDCL’s joint venture partner from
any award for the expropriation of the Claimants’ interest in
the Marine Drive project.

The Parties’ responses on each of these inquiries as well as
their other submissions on damages and costs are summarized
below.

A. Foreign Currency Amounts Invested

The Claimants assert that Mr Biloune invested $92,212.65 in
direct foreign currency purchases and expenditures for the
MDCL project. This amount is made up of sterling £50,025.85 in
building materials and other supplies; sterling £740.00, in
telephone, telex, entertainment and airport charges; DM
600.00 in transportation expenses, and US $8,115.66 in daily
travel allowances for 54 days in Europe in 1987. The amounts
claimed appear in a listing of investments attached to the
Claimants’ Brief.

The Respondents object that neither the existence nor the
amount of the foreign currency investments alleged is proven.
They assert that the proffered listing of investments in the
Wiredu Letters was unsubstantiated by backup documents.
They argue further that there is no proof that the sums
allegedly expended were actually applied to the Marine Drive
project.

The Respondents specifically allege that the MDCL documents
submitted to the Tribunal do not show that the building
materials were in fact shipped to MDCL and used on the
Marine Drive project. They argue that, to the contrary, the
documents show that although the materials were shipped
from England by Mr Biloune and cleared through customs by
Ghana Tourist Development Company ("gtdc"), they cannot be
considered an investment in MDCL. The materials were not
registered as an investment in kind, as allegedly required by
Ghanaian law. Further, they argue, the materials were never
used on the project. The Respondents allege that while the
construction materials may have been purchased ostensibly
for the account of MDCL, they were sold to third parties by
Trader Vic Co, a company owned by Mrs Victoria Biloune (Mr
Biloune’s wife), with the proceeds going to Mr Biloune or to his
wife’s company.

The Respondents submit an affidavit of Mr Gilbert A. W.
Michigan, who was Mr Biloune’s associate in the project,
together with a statement Mr Michigan made to the National
Investigations Committee, to the effect that, soon after the
arrival of the goods, over one-half of the goods were sold by
Mr Biloune on the "open market" in Ghana. Specifically,
according to Mr Michigan, in September 1986 a substantial
portion of paint was sold by Mr Biloune to the Accra Public
Works Department ("PWD"). In evidence the Respondents
show a listing of items allegedly sold, a letter of inquiry
regarding 500 gallons of masonry paint sent by the PWD to
MDCL, and vouchers for purchases of paint and other
materials by PWD. In addition, they allege that what materials
remained on the project site after Mr Biloune’s expulsion were
taken by Mr Biloune’s step-son to a warehouse belonging to
one of Mrs Biloune’s companies in January 1988.

The Respondents similarly object that the existence of the
business trip expenses, their relationship to the MDCL project,
and their qualification as investments are all unproven. They
argue further that neither the materials nor the travel
expenses were considered to be an investment at the time,
since the amounts allegedly invested were not shown as such
in MDCL’s statements of account until the statements were
revised after Mr Biloune’s deportation.

In response the Claimants deny that any of the construction
materials imported for the project were improperly diverted to
other uses. The Claimants reassert their claim that some of the
construction materials imported for the project were applied
to the project. They concede that the materials remaining on
the site in January 1988 were transferred to Trader Vic’s
warehouse, but allege that they were removed from the project
site for safekeeping by MDCL’s administrators. The Claimants’
accountants state that they recently inspected the goods at the
warehouse, but that because the goods were badly
deteriorated, they "wrote them off’ as worthless.

The Claimants deny that any paint was ever sold from MDCL
inventory to the Public Works Department, or to any other
third parties. They allege that the goods imported for the
project had been kept in the gtdc warehouse, and were not yet
released from the warehouse at the time of the purchases
referred to in the Respondents’ brief. Moreover, they argue
that because the cartons were clearly marked for gtdc, it would
not have been possible to sell the goods to a government
agency.

The Claimants allege that in fact the goods sold to the Public
Works Department were unrelated to MDCL’s building
materials. Rather, the sale evidenced by the Respondents’
exhibits was part of Trader Vic’s usual business. They attach
documents showing Trader Vic’s importation in 1985 of
masonry paint, and the sale of the paint to the PWD in August
1986 out of Trader Vic’s own stocks. Since the goods were
supplied by Trader Vic out of its inventory, not from MDCL’s,
they assert that the PWD’s note to MDCL inquiring about the
possible purchase of paint is insufficient to show any sale of
MDCL inventory.

The Claimants further rely on the Wiredu Report by the
Claimants’ accountants, who express their opinion that the
amounts claimed were properly considered to be foreign
currency investments by Mr Biloune in the MDCL project.

The Claimants further emphasize that the building materials
were imported in gtdc’s name and their release was authorized
by Respondent GIC. They allege that there is no requirement
for registration of direct foreign investment in kind. They
argue that in any case GIC should be estopped from raising the
argument now when it did not insist on registration at the time
of investment.

As to the remaining foreign currency investments, the
Claimants specify that the travel expenses were incurred by
Mr Biloune during a visit in Europe in which he was actively
attempting to obtain investment and loan participation in the
MDCL project by European parties. They submitted MDCL
board of directors meeting minutes describing Mr Biloune’s
trip to Germany and England and the outcome of the
negotiations.

The Claimants explain that the travel expenses were not
included in the October 1987 statement of accounts for MDCL
because they were only incurred in the preceding three
months. The Wiredu Report states that the building materials
were not included in the 1985 statement of accounts of MDCL
because they were imported in the name of gtdc, and held in a
customs warehouse, and could not be debited to the MDCL
project until the items were released to the company. The
building materials do appear, however, in the company’ s first
cash book under the entry for "Foreign Investment" dated
September 27, 1985.

The Respondents in their Reply deny that the goods remaining
in inventory should be considered worthless, arguing that in
light of inflation, the goods still must be worth at least their
original purchase price. They also reassert their claim that
Ghanaian law requires the formal registration of investments
in kind, arguing that the Claimants have analyzed the wrong
provision of law.

Finally they allege that various items, including an amount of
"stoneface" paint exceeding the quantity sold in 1986 to PDW,
are missing from the MDCL inventory now stored in Trader
Vic’s warehouse. They dispute the statement that the paint sold
to PWD was from Trader Vic’s inventory on the ground that
the paint Trader Vic had imported was gloss paint, not
stoneface paint. Finally they argue that whatever may be the
source of the PWD purchase of stoneface paint, some
disposition has been made of some quantity of other MDCL
inventory items which are no longer in the warehouse. Any
proceeds of sales from MDCL’s inventory must be accounted
for, they argue.

B. Investments in Ghanaian Currency

The Wiredu Letters list Mr Biloune’s Ghanaian currency
investments totalling 46,790,983 cedis. According to the letters,
the investments are represented by cash paid and cheques
deposited by Mr Biloune in MDCL’s bank accounts, and shown
on the company’s cash books, from which they were disbursed
for the project.

The Respondents allege that the full local currency investment
is not proven. They allege that there is no proof that any of the
amounts shown as deposits in MDCL’s bank accounts or entries
in its cash books were related to the cash advances or other
investments allegedly made by Mr Biloune. The Respondents
concede that several million cedis were deposited in MDCL’s
accounts, but argue that because the cheques withdrawing
those funds have not been submitted, there is no reason to
believe that the funds were utilized for development of the
Marine Drive project rather than for other trading and
activities of Mr Biloune. The Respondents maintain further
that cash investments should be supported by receipts or other
documents showing Mr Biloune as the source of the funds.
They reject the Wiredu Letters as lacking probative back-up
documentation. They argue that without direct proof of the
source of MDCL’s operating funds, the fact that MDCL incurred
expenditures does not support an inference that Mr Biloune
invested the funds in the amounts necessary to cover the
expenditures.

The Respondents also object that the source of the funds Mr
Biloune allegedly contributed to MDCL is not clear. While it is
stated that the funds are proceeds of Mrs Biloune’s trading
companies, the Respondents argue that there is no proof in the
record that the goods imported by those companies were
purchased by Mr Biloune in foreign currency, nor is there any
evidence of the transfers of funds from the companies of Mrs
Biloune to Mr Biloune. The Respondents thus cast doubt on the
existence of the funds allegedly invested.

In their Reply the Claimants submit the Wiredu Report
including a detailed schedule showing bank deposits of
20,294,910 cedis allegedly made by Mr Biloune into the four
accounts maintained by the company, and cash infusions into
the company, as shown in the cash book, totalling 27,594,285
cedis (a total of 47,889,195 cedis, differing slightly from the
totals the Claimants previously asserted). The Claimants’
accountants maintain that the amounts in the books are
accurate and audited. They state that no receipts for the
investments were provided, besides the cash book entries,
since this was not considered necessary, given Mr Biloune’s
position as the sole financier of the company.

The Claimants argue that the funds were provided to Mr
Biloune from the earnings of his wife’s trading companies on
an informal basis, but assert that it makes no difference from
what source Mr Biloune obtained the invested funds. They
argue that so long as investments were correctly recorded in
the company’s audited books they should be considered valid
local currency investments in the company.

In their Reply Brief, Respondents reassert their objection that
the investments alleged are often supported by no more than
cash book entries, with no further documentation.

C. MDCL’s Expenditures in the Project

The Claimants originally asserted without elaboration that all
expenditures made by MDCL were necessarily devoted to the
Marine Drive project since that was MDCL’s only project.

The Respondents object that the Claimants have not proven
that any of MDCL’s expenditures were related to the Marine
Drive project. According to the Respondents the evidence
merely shows that MDCL expended funds, but they argue that
those expenditures were not necessarily for the Marine Drive
project. They object to the absence of an analysis of
expenditure showing how each expenditure was utilized for or
related to the project.

Specifically, the Respondents point to a lack of inventory
records, lack of contemporaneous cash records, lack of
invoices and evidence of payment other than payment
vouchers, and the existence of errors, omissions and
discrepancies in the books, as identified in the affidavits of Mr
Adjei. The Respondents reject the Claimants’ reliance on the
various financial statements of MDCL and other reports
prepared by the Claimants’ accountants. They argue that the
certification of the Claimants’ accountants should not be
accepted because the accounts were not satisfactorily audited;
because the Claimants’ accountants had long assisted MDCL
and were not independent auditors; and because the
accountants’ statements submitted to the Tribunal have not
been notarized. The Respondents list a number of errors that
are allegedly found in the company’s books and argue that
they render the books unreliable.

Finally, the Respondents argue that even if the expenditures
were shown to exist, there is no proof to tie them to the Marine
Drive project. Because the expenditures were often made in
cash and often not supported by written and recorded
contracts, the Respondents speculate that MDCL may have
been used as a conduit for Mr Biloune’s other business
activities, and that the expenditures shown on the company’s
books may in fact have nothing to do with the Marine Drive
project.

In the light of these shortcomings, the Respondents concede
that a maximum of only 19,036,872 cedis can be considered to
be both (a) clearly related to physical structures in the project
and (b) supported by verifiable documents.

The Claimants counter with an analysis of MDCL’s financial
records, showing the expenditures on the project in five
categories: contractor fees; construction materials; electrical
supplies; furniture, tools and equipment; and salaries and
wages. The expenditures are listed by date of payment in the
Wiredu Report, which also lists, where available, the cheque
number and voucher numbers for the expense. The Claimants
affirm that all the expenses are noted in the company’s books,
and that backup documents, in the form of receipts, bills,
contracts, purchase orders, bank statements, and payroll
documentation, are included in the file and were certified by
the Claimants’ accountants.

In their Reply, the Respondents maintain that the more
detailed explanation offered by the Claimants as to the identity
of the alleged payees of various expenditures in the Wiredu
Report is still supported for the most part only by vouchers
and other internal records of MDCL, which the Respondents
argue cannot stand as evidence.

D. Comparison of Damages of MDCL
and Mr Biloune

Investment value: The Claimants allege that stated at historical
cost (and converting cedis to dollars at the rate current at time
of investment), the value of Mr Biloune’s investment in MDCL
amounted to $689,961. This is stated to be the value of the
expropriated investment.

Lost Profits Value: The Claimants value the loss to MDCL of its
contractual rights to develop and operate the Marine Drive
Project based on its expected profits during the minimum ten
year term of the joint venture agreement with gtdc. They
allege expected profits based on the financial projections
performed in 1986 by Lambrisi Industrial and Commercial
Management Ltd and submitted to GIC. This report estimated a
ten-year profit of 569,128,000 cedis. Dividing this profit with
gtdc as its joint venture partner (see Award on Jurisdiction and
Liability, at paragraph 25) the Claimants allege a lost profits
claim for MDCL for its 49 percent share of 278,872,720 cedis, or
$1,584,502 at the dollar-cedi rate of exchange on December 24,
1987. Of that amount, Mr Biloune claims the right to
276,641,730 cedis, or $1,571,828, representing his 99.2 percent
equity ownership of MDCL. (See id. at paragraph 18.)

The Respondents argue that neither the historical amounts
invested nor the lost profits analysis is supported or valid. As
noted above, they argue that the value of Mr Biloune’s
investment should be considered no greater than 19,036,872
cedis, the amount of MDCL expenditures they concede were
substantiated and related to the project.

They reject the lost profits claim entirely. The Respondents
allege that the Lambrisi report is not a proper basis for
calculating future lost profits. They characterize it as more in
the nature of a promotional document than an objective
assessment of the project’s real prospects.

The Respondents argue in addition that under the Claimants’
own business plans, additional loans or investments would
have been necessary to make any more progress on the
project. In a loan proposal to a bank, the Claimants referred to
projected additional equity participation of 45 percent. No
such investments had yet been obtained. Since that progress
on the project would have required such additional financial
participation, the Respondents argue that any amounts
allegedly recoverable as lost profits must be shared among
such hypothetical shareholders as well. In addition, they argue
that even were future profits payable, any award would have
to be discounted to present value.

The Respondents also argue that there is no legal right to
recovery of lost profits in this case, since there is no showing
that Mr Biloune could have performed his part of the bargain
to make the project work. Relying on English law (asserted to
be identical to Ghanaian law) and US law, the Respondents
argue that where there is such difficulty and uncertainty in
proving future profits that any award would be speculative,
recovery is limited to actual out-of-pocket investments.

In their reply the Claimants argue that the fact that the project
was never completed or fully capitalized was due to the
Respondents’ expropriation of the project. They assert their
right to the benefit of their bargain, which they claim would
have included a minimum of ten years’ profit under the lease
agreement. They argue that the Lambrisi report was a reliable,
professionally performed feasibility study, based on actual
facts, and relied upon by GIC in approving the MDCL project.
They also disagree that discounting for present value is
appropriate where the local currency is continually devalued.

The Claimants deny that an allowance for potential additional
investors should be made. While additional funds were
needed, it was not decided whether these would be raised by
inviting additional equity investors or through bank loans.

E. The Relative Recovery of Mr Biloune
and Mr Michigan

The Claimants argue that although Mr Michigan was
nominally owner of 40 percent of the stock, his actual
investment in the company amounted only to 0.8 percent. They
assert that therefore Mr Biloune is entitled to recovery of 99.2
percent of any recovery based on MDCL share ownership.
They concede that 0.8 percent of such a recovery would be
payable to Mr Michigan.

The Respondents argue that the Claimants cannot both rely on
the 60 percent/40 percent equity split required by the Ghana
Investment Code on the one hand, and then insist, on the
other, on actual equity allocation of 99.2 percent and 0.8
percent for purposes of an award. They insist that any
recovery to Mr Biloune be limited to his technical 60 percent
stock ownership.

F. Currency of the Award

The Claimants have calculated their claim in US dollars. In
calculating the amount of Mr Biloune’s investment in local
currency, they convert cedis to dollars as of the date of each
investment. The lost profits claim is converted to dollars as of
the date of the expropriation. The Claimants assert that the
principle of prompt, adequate and effective compensation
requires payment in dollars.

The Respondents insist that any award of damages must be
made solely in the currencies originally invested. They
particularly object to conversion to dollars at the exchange
rate on the investment date, since, they suggest, this amounts
to a guarantee against currency fluctuation that was not
intended in the Ghana Investment Code. The Respondents
argue further that there is no right under international law to
demand conversion into dollars of an award for sums invested
in cedis since only foreign capital and foreign investment
earnings are guaranteed free transferability. The Respondents
reject the Claimants’ notion that all Mr Biloune’s investments
should be treated as foreign investments since they were
allegedly earned from imports of goods purchased abroad in
foreign currency.

They concede, nevertheless, that the requirement of prompt,
adequate and effective payment of the value of expropriated
property binds Ghana to ensure that any amounts awarded in
cedis be freely convertible into dollars and transferable to the
Claimants outside Ghana.

The Respondents also object to conversion of the lost profits
claim to dollars on the date of expropriation. In addition, they
argue that if a lost profits award is made, the amount of
various debts owed by MDCL in Ghana must be deducted from
the award.

In their Reply, the Claimants reassert their claim that effective
payment must be in a convertible currency. They also argue
that no set-off against a lost profits award should be made for
claims against MDCL by creditors, since as the successor to
MDCL’s assets, the Government of Ghana has succeeded as well
to MDCL’s liabilities.

G. Request for Reconsideration

The Respondents add a final request that the Tribunal
reconsider the determinations made in the Award on
Jurisdiction and Liability on the ground that its submissions in
this phase show that Mr Biloune’s testimony at the hearing was
"tainted by perjury". The Respondents point primarily to three
matters on which they claim Mr Biloune was not truthful:
whether he had resold any of the goods imported for MDCL to
third parties; whether local currency was generated by "SUL"
imports involving his wife’s trading companies; and the details
of his arrest and detention. They argue that his untruthfulness
or exaggeration in these matters requires the Tribunal to reject
or excise his testimony and the conclusions based on it.

They also argue that reconsideration is appropriate because
the Claimants’ admissions and evidence in the present phase
show that Mr Biloune knowingly violated Ghanaian law, and
that therefore his expulsion from Ghana was justified.

The Claimants reject the claim of false testimony and insist
that Mr Biloune’s claims are fully supported by the evidence
adduced in the present phase.

H. Interest

In case the award is based on amounts invested, the Claimants
request interest on the amount of the award from the date of
the constructive expropriation December 24, 1987, to the date
of this Award. No interest request is made with respect to the
lost profits claim (except to the extent that the claim for the
undiscounted amount of lost profits calculated as of the date of
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undiscounted amount of lost profits calculated as of the date of
expropriation implicitly includes interest). They also request
interest from the date of this Award to the date of payment.

The Respondents request that if any amounts are awarded,
interest be imposed only from the date of the Award.

I. Costs

The Claimants request that full costs of the arbitration,
together with counsel fees in the amount of at least $100,000,
be awarded to the Claimants.

The Respondents request that if their motion to annul the
previous Award and to dismiss the claim is granted, they be
awarded costs, as well as counsel fees of $100,000. Otherwise,
they request that arbitration costs be evenly divided between
the Parties, and that each Party bear its own counsel fees and
expenses.

J. Mode of Payment

The Claimants request that payment of the Award be made
into a bank account in Washington, D. C. The Respondents
have not objected specifically to this request.

III. THE tribunal’s DECISION

A. Reconsideration or Annulment of
Award

As provided in Article 32(2) of the uncitral Rules, the Award on
Jurisdiction and Liability this Tribunal issued on October 27,
1989 was and is "final and binding on the parties". The uncitral
Rules make no provision for reconsidering an award. Articles
35, 36 and 37 provide that within thirty days of an award a
party may request "interpretation" of an award, may request
correction of clerical or typographical errors, or may request
an additional award covering issues omitted from the award.
The present request for reconsideration was not made
pursuant to any of these articles, and (apart from the fact that
the request was first made more than thirty days after the
original Award) none of these articles would seem to support
the kind of reconsideration that has been requested.

Nevertheless, a court or tribunal, including this international
arbitral tribunal, has an inherent power to take-cognizance of
credible evidence, timely placed before it, that its previous
determinations were the product of false testimony, forged
documents or other egregious "fraud on the tribunal". See
United States on behalf of Lehigh Valley Railroad Company and
Others v. Germany, ("Sabotage cases"), Mixed Claims
Commission, United States and Germany, Opinions and
Decisions from October 1, 1926 to December 31, 1932 (1933) at
967; id., Report of the American Commissioner (December 30,
1933) at 7-8; id., Opinions and Decisions in the Sabotage claims
(June 15, 1939 and October 30, 1939). Certainly if such
corruption or fraud in the evidence would justify an
international or a national court in voiding or refusing to
enforce the award, this Tribunal also, so long as it still has
jurisdiction over the dispute, can take necessary corrective
action. See the Statute of International Court of Justice, Article
61 (permitting revision of an award upon the subsequent
discovery of a new decisive fact); ICSID Convention, Article 51
(same); U.S. Arbitration Act, 9 U.S.C. § 10 (permitting judicial
annulment of an arbitral award "procured by corruption,
fraud or undue means").

The present Tribunal would not hesitate to reconsider and
modify its earlier Award were it shown by credible evidence
that it had been the victim of fraud and that its determinations
in the previous Award were the product of false testimony.
However, no such evidence has been adduced. As in many
complex cases, this Tribunal has been required to weigh and
resolve occasional inconsistencies in the evidence of both sides
in this arbitration, and to come to its best determination of the
relevant facts. Nevertheless, the Tribunal is satisfied that the
material facts on which it based its previous Award on
Jurisdiction and Liability, as well as the present Award on
Damages and Costs, are sufficiently explained and proved by
credible evidence.

The Tribunal has thus weighed the charges of untruthfulness
and exaggeration made by the Respondents in their request for
reconsideration. It is the opinion of the Tribunal that, while
there are factual issues on which the Parties differ, there is no
indication that any material determination regarding the
establishment and existence of the Claimants’ investment or
the Respondents’ subsequent constructive expropriation of it
was based on, or the product of false testimony, fraudulent
evidence, or otherwise of such a nature as to undermine the
authority and finality of the previous Award. Accordingly, the
Respondents’ request for reconsideration is denied.

B. Standard of Proof

The central evidentiary issue in this stage of the arbitration is
establishing the amounts invested by Mr Biloune in MDCL as
well as the amounts expended by MDCL on the Marine Drive
project. On both of these questions the Claimants have relied
almost exclusively on the accounting records and books of
MDCL and reports of their accounting consultants based on
those records and books. The Respondents’ primary defense
has been to the effect that those books and records are not an
accurate reflection of the real financial status and transactions
of the company.

Under the uncitral Rules, "Each party shall have the burden of
proving the facts relied on to support his claim or defence".
This Tribunal, governed by the uncitral Rules, has proceeded
in accordance with this principle. The Tribunal has reviewed
the accounting records submitted to it, as well as the reports
analyzing those records by both the Claimants’ and the
Respondents’ accountants. The Tribunal holds that, in general,
the contemporaneous books and records of a company
regularly kept in the normal course of business should be
accorded substantial evidentiary weight. In the present case, it
appears that a firm of Ghanaian chartered accountants,
licensed to pursue their profession by the Government of
Ghana, designed MDCL’s accounting system and controls and
periodically performed audits. This same firm has provided its
opinion to this Tribunal that the company’s books in fact
accurately reflect MDCL’s financial status. MDCL’s records are
thus accepted by the Tribunal as presumptively accurate,
subject to proof to the contrary by the Respondents.

The Respondents and their accountants, also professional
Ghanaian chartered acountants, have alleged certain
shortcomings and irregularities in the design of MDCL’s
accounting system and the company’s bookkeeping practice.
They argue that a higher verification or confirmation standard
should have been used by an auditor who was fully
independent of the company’s affairs, and they assert that
many of the book entries could not be verified by their
accountants’ recent review of the records submitted to the
Tribunal.

The Tribunal is not convinced, however, that difficulties in
verifying every entry in books from admittedly incomplete
files necessarily render the books unreliable and
fundamentally erroneous. The Respondents have not
demonstrated any instances of wrong recording (a few
instances which they mentioned were satisfactorily explained
by the Claimants and their accountants). In general, it appears
to the Tribunal that the backup documents submitted
adequately support the book entries.

C. Foreign Currency Denominated
Investments

The Claimants’ calculation of the foreign currency investments
in the project is based on evidence in MDCL’s accounting books
of in-kind inputs in the form of building materials and certain
communication and travel expenses. While the Respondents
question whether all of the travel expenses claimed were
incurred on behalf of the project, the minutes submitted, in the
Tribunal’s view, provide sufficient indication that the travel in
the question was related to Mr Biloune’s efforts to secure
foreign financing for the project. Without more, the fact that
Mr Biloune had other business interests in Europe is not
sufficient to induce the Tribunal to regard the expenses as
unrelated to the project. These travel and communication
expenses are accepted in the amounts claimed.

The controversy over the building materials involves a dispute
as to whether the materials admittedly imported for MDCL
were actually sold in Ghana to other users, and whether, if so,
the proceeds of such sales were diverted to the Trader Vic
Company or to Mr Biloune himself.

The Respondents have presented the statement of Mr Michigan
purporting to show that by September 1986 a substantial
portion of the building materials had been sold, but the
notations on the original import invoice produced in evidence
of such sales do not indicate in any way when, to whom, at
what cost, or even whether such alleged sales were made. The
Respondents also obtained from one of MDCL’s administrators
in Ghana (the Osei-Wiredu firm) "waybills" showing the
quantities of materials that were removed from the Marine
Drive premises to warehouse in early 1988 after Mr Biloune’s
expulsion. The Respondents also submitted a survey of the
remaining items in the Trader Vic warehouse as of February
1990 performed by the Respondents’ accountants, purporting
to show additional reductions in inventory. None of these
documents proves that any items of MDCL’s inventory were
sold, however.

The only direct evidence adduced purporting to prove that
MDCL sold some of its construction materials is the request to
MDCL from the Public Works Department for 500 gallons of
white masonry paint on August 26, 1986. This is submitted
together with an undated handwritten notation which is said
to show payment of 1,555,000 cedis for paint as well as several
other items, and PWD payment vouchers.

On the basis of these documents, the Respondents allege that
Mr Biloune was selling materials imported for the project.
They thus allege that the materials cannot form part of Mr
Biloune’s investment.

As noted above, the Claimants counter that no improper
diversion was made of any of MDCL’s construction materials.
They assert that at the time of the alleged sale of 500 gallons of
paint in 1986, the paint imported for the project was still in
customs warehouse. They provide board of directors’ minutes
stating that in August 1987, efforts were still underway to
"secure the release of the paints" by gtdc.

They describe the sale of paint to PWD in August 1986 as an
unrelated transaction of Trader Vic out of its own separate
inventory. The Respondents’ evidence shows that the request
from PWD for 500 gallons of "white stoneface cementone
masonry paint" was dated August 26, 1986. The Claimants’
evidence shows that on that same day 500 gallons of "caring
for masonry (white)" were delivered to Public Works
Department from Trader Vic. They also provided shipping and
import documents showing that Trader Vic had imported in
October 1985 a shipment of paints, including 1785 "tins each 5
litres" of "caring paints" for masonry. (Five litres equals,
roughly, one (imperial) gallon.) Finally, the evidence includes
payment vouchers showing the sale of paint as part of other
goods sold by Trader Vic to PWD in August and September
1986. The amount paid to Trader Vic for the paint and
"rendatex" equals the 1,555,000 cedis amount shown on the
undated list of payments submitted by the Respondents.

In the light of the analysis in the preceding four paragraphs, it
is reasonable to conclude that the request for masonry paint
had nothing to do with MDCL (except, perhaps to the extend
PWD knew of Mr Biloune’s relationship with both Trader Vic
and MDCL) and that the order was filled entirely out of
separate Trader Vic inventory. The Tribunal is therefore not
prepared to assume that the sale was out of MDCL’s inventory,
rather than Trader Vic’s, especially given the clear markings
that the Claimants state (without contradiction) limited their
use to a GTDC-authorized project.

Moreover, even if it could be shown that MDCL did sell some
or most of the materials it originally imported for its own
project, this does not necessarily result in the deduction of the
value of those materials from the total investment by Mr
Biloune. Unless the proceeds of such sales were wrongfully
diverted from MDCL to third parties, the value of the goods at
the time of their original importation would still constitute
sums invested by Mr Biloune in MDCL. There is no evidence of
such an unlawful diversion. Thus even had the Tribunal been
able to find evidence of sales from MDCL’s inventory, there
would be no cause to reduce the value of Mr Biloune’s foreign
currency investment.

If, as the Claimants’ accountants maintain, the remaining
materials now in warehouse have deteriorated and are
valueless, this loss of value does not negate the fact that the
materials constituted a valuable material input when
originally invested. However, it is possible that these materials
or some of them still have value. Since the Tribunal has
determined that all the assets of MDCL were constructively
expropriated by the Respondents, it follows that title to these
assets passed to the Respondents in December 1987.
Accordingly, there is no ground for deducting the residual
value, if any, of these assets from the Award.

The Respondents also argue that in any case the imported
materials cannot be considered as investments because they
were not registered as investments in kind. The Respondents
state that under Section 42 of the Ghana companies law, all
foreign goods invested in kind in Ghanaian entities require
registration. Claimants deny that the companies law requires
registration, but they discuss a different provision of the law.

The Tribunal is of the opinion that in the present circumstance
this issue does not determine the Claimants’ recovery. Whether
registered or not, Mr Biloune did in fact provide the materials
as an in-kind investment. There is certainly no indication that
failure to register works a forfeiture, even if there were a
requirement of registration. Accordingly, the Tribunal finds
the value of the materials imported for the MDCL project to
constitute a foreign currency investment of Mr Biloune.

D. Cedi Denominated Investments

As noted above, the Tribunal is satisfied that MDCL’s regular
accounting books adequately identify the amounts of cedi
investments made by Mr Biloune in MDCL. The Respondents’
objection is that the investments should have been more
formally receipted and documented, and that the source of the
funds is not established.

The Tribunal believes that, while more sophisticated
accounting controls may have been useful, the entries in the
company’s cash book, which was kept current in the ordinary
course of business, adequately evidence the investments by Mr
Biloune, especially since it is apparently conceded by the
Respondents that Mr Biloune was the sole financier of the
company.

It is true, as the Respondents contend, that the source of the
funds Mr Biloune invested in MDCL is never shown with
precision. The Claimants assert, as they did at the hearing, that
Mr Biloune raised the funds largely through imports of goods
financed by his outside trading companies and sold for
Ghanaian currency within Ghana. Whether these imports
usually or always involved Mrs Biloune’s Ghanaian companies
is not shown, however, and the Respondents object that the
transfers of earnings from these companies to Mr Biloune are
not documented.

The Tribunal accepts the explanation of the Claimants that to
the extent Mrs Biloune’s companies were involved, the funds
were made available to Mr Biloune informally by his wife. In
any event, the Tribunal does not find it necessary to determine
the ultimate source of the cedi funds invested in MDCL. The
issue is whether the funds were actually invested in MDCL by
Mr Biloune, and on that issue the company’s books are explicit.
Thus, the Tribunal finds that Mr Biloune invested cedis in
MDCL in the amounts and on the dates shown in the
company’s books.

E. Application of Invested Funds to the
Project

The Tribunal is satisfied, in the absence of evidence to the
contrary, that the funds invested in MDCL were used in
furtherance of the project. Indeed, in most cases, the
investment was made immediately as needed to cover an
expenditure for project-related goods or services. The Tribunal
has no reason to doubt that the sums invested by Mr Biloune
were directed toward and incorporated in the Marine Drive
project.

F. Basis for Calculating Damages

Having determined the amounts Mr Biloune invested in the
Marine Drive project, the Tribunal must now determine the
basis for calculating the damages due the Claimants from the
Respondents’ constructive expropriation of that project. The
Claimants have proposed two alternative methods for
calculating damages: historical investment value or lost
profits.

The standard for compensation in cases of expropriation is
restoration of the claimant to the position he would have
enjoyed but for the expropriation. This principle of customary
international law is stated in many recent awards of
international arbitral tribunals. See, e.g., Texaco Overseas
Petroleum v. Libya ("topco"), (Dupuy, arb.), paragraphs 40-105,
17 ILM 28-35 (1977); Sedco Inc v. The National Iranian Oil Co,
Award No ITL 59-129-3, 10 Iran-Us Claims Tribunal Rep. 180,
184-89 (1986), 25 ILM 629, and separate of opinion of Judge
Brower in id', Amoco International Finance Corp v. Islamic
Republic of Iran ("Khemco"), Award No 310-56-3, 15 Iran-US
Claims Tribunal Rep. 189, paragraphs 183-209 (1987), 27 ILM
1320, 1391. This standard is also reflected in hundreds of
bilateral investment treaties. The Respondents in this case
have not challenged this principle, and indeed have explicitly
"recognize[d] that there exists a generally accepted principle of
international law that prompt, adequate and effective
compensation be paid in case of expropriation". (Reply at 39.)

Normally, in cases of expropriation of a going concern, the
most accurate measure of the value of the expropriated
property is its fair market value, which in its nature takes into
account future profits. The discounted cash flow method of
valuation is often used to calculate the worth of the enterprise
at the time of the taking. (Starrett Housing Corp v. Islamic
Republic of Iran, Award No 314-24-1, 16 Iran-US Claims
Tribunal Rep. 112, paragraphs 279-80 (1987)).

The Claimants have made a compensation claim based on the
future lost profits of MDCL. While the Tribunal accepts the
validity of the principle that lost profits should be
compensated it is not possible to make an award on that basis
in this case. The Claimants have not provided any realistic
proof of the future profits of the company. The Lambrisi
Report purports to project profits, but the Tribunal agrees with
the Reponsdents that this report was not an economic forecast
of profits, but a projection intended to encourage potential
investors. Moreover, at the time of the project’s suspension and
effective expropriation, the project remained uncompleted and
inoperative. It was generating no revenue, still less profits.
Thus, with no basis on which to calculate future profits, the
Tribunal is required to consider an alternative methodology.

The Claimants have also requested that Mr Biloune be
awarded the historical investment value of the project. Given
the nature of the project, and its early interruption by the
Respondents, the Tribunal has concluded that the most
appropriate method for valuing the damages to be paid will be
to return to Mr Biloune the amounts he invested in MDCL, i.e.,
restitution.

Thus, Respondents are obligated to pay Mr Biloune the
amounts shown to have been invested by him, i.e., sterling
£50,765.85; DM 600,000; and US $8,115.66 for the foreign
currency investment, and 46,790,982.85 cedis. (The Claimants
set forth various totals for the total cedi investments with
slight variations. Since the variations were not explained, the
Tribunal has selected the lowest total claimed.)

Since this Award is based on amounts actually invested by Mr
Biloune, no apportionment to allow for the interests of gtdc or
Mr Michigan is appropriate. Thus, the Tribunal need not
address allocation questions and other issues that might arise
if the award were based on the going concern value of MDCL
or of the Marine Drive project as a whole.

G. Currency of the A ward

The Claimants have asserted that the principle of "prompt,
adequate and effective" compensation requires that all sums
be awarded in US dollars, converted from other currencies at
the time of investment. The Tribunal does not wholly agree
with this claim.

It certainly is right, as the Respondents have acknowledged,
that amounts awarded must be paid promptly in a freely
convertible currency and made available to the Claimants
outside Ghana. The Respondents have indeed undertaken to
permit the conversion and transfer required: "Once the
amount of the damages are determined and awarded in cedis,
the requirement of promptness and effectiveness would
operate to ensure that the damages denominated in cedis be
paid promptly, be freely convertible into foreign currencies
and be transferable to Claimants outside Ghana".
(Respondents’ Reply at 39.)

The Tribunal holds that, under the applicable norms of
international law, the Respondents were obligated to pay the
amounts awarded in freely convertible, transferable currency
on the date of the expropriation. The applicable cedi-dollar
rate on that date was 175.43 (IMF International Financial
Statistics (March 1988)). Accordingly, on this basis, the
46,790,982.85 cedis awarded are equivalent to $266,721.67.
This latter amount, payable in dollars, shall be awarded.

The Tribunal notes that the Claimants maintain that they are
entitled to a larger sum of $599,928.44 on the theory that cedis
must be converted into dollars on the various dates on which
cedis were invested in the project. The Tribunal cannot accept
this contention. It agrees with the Respondents that they did
not insure foreign investors against depreciation of the cedi
between the date of investment and the date of expropriation.

The amounts invested in pounds sterling, deutschmarks and
US dollars will be awarded in those currencies.

IV. COSTS AND INTEREST

A. Costs

Under the uncitral Rules, Article 38, the fees and costs of the
arbitration are to be separately stated in the Award. The total
costs of this arbitration are $84,781.14. This figure has been
calculated as follows: The arbitrators have been compensated
at a rate based on the current rate applied by the International
Centre for Settlement of Investment Disputes ("ICSID"). This
rate was chosen as an appropriately modest rate on which to
base fees in a case with a small amount at stake. It is the more
appropriate in light of the designation of Mr Ibrahim Shihata,
Secretary-General of ICSID, as the appointing authority in this
arbitration. On an actual hourly basis, the fees of each of the
three arbitrators total $15,610.00. The President of the Tribunal
has not found it appropriate to accept fees higher than those of
the other arbitrators.

In addition, costs of the arbitration, including out-of-pocket
expenses, secretarial and office expenses, hearing expenses,
and the time of the Registrar total $37,951.14.

The Tribunal has assessed and received $20,000 from each side
as a deposit against the costs of arbitration. The difference
between the deposit of $20,000 already made by the
Respondents and the costs and fees of the arbitration is
$64,781.14. This amount is assessed against the Respondents, to
be paid directly to the Tribunal’s Registrar. Upon receipt of this
payment, the Tribunal will transmit the deposit of $20,000
advanced by the Claimants to their counsel.

B. Interest

Interest is required to be awarded in order fully to compensate
the victim of an expropriation for the delay in payment of the
value of the expropriated property, calculated from the time of
taking to the time of payment of the award. The Tribunal
considers the London Interbank Offered Rate (libor) to be the
appropriate rate upon which to calculate interest. The average
6-month libor rate between December 24, 1987 and June 30,
1990 was 8.6512 percent. Applying this' rate over the 918 days
between December 24, 1987 and June 30, 1989 to the sums
awarded yields, on a simple interest basis an additional
$59,800.16, £11,045.82 and DM 130.55, which will be included
in the Award.

The amount of this Award shall be paid within thirty days of
the date on which this Award is delivered to the Respondents’
counsel ("delivery date"). Any amounts of the Award (including
the above interest) unpaid as of that date will continue to bear
interest at the current 6-month libor rate until the Award is
paid in full.

The Claimants have also requested counsel fees in an amount
no less than $100,000. Particularly given the Respondents’
request for an identical amount had they prevailed, the
Tribunal deems that amount to be reasonable. Respondents
shall pay such amount directly to counsel for the Claimants,
and that amount shall be deducted from any gross sum of
counsel fees chargeable by the Claimants’ Counsel to the
Claimants.

V. AWARD

For the foregoing reasons, the Tribunal awards as follows:

The Respondents Ghana Investments Centre and the
Government of Ghana, jointly and severally, shall pay to the
Claimant Mr Antoine Biloune the sums of US $334,637.49;
sterling £61,811.67; and DM 430.55. These amounts shall bear
interest at the current 6-month libor rates, commencing thirty
days after the delivery date of this Award (shown below) to the
date of payment. Payment shall be made into such bank
account as Mr Biloune shall designate to the Respondents or
their counsel.

The Respondents Ghana Investments Centre and the
Government of Ghana, jointly and severally, shall pay to the
Registrar of the Marine Drive Complex/Ghana Arbitration the
amount of $64,781.14, plus interest at the current 6-month
libor rate, commencing thirty days after the delivery date of
this Award (shown below) to the date of payment. Payment
shall be made by certified check delivered to the Registrar, or
by wire transfer to: Marine Drive Complex/Ghana Arbitration,
Account No. 3 486 001, First American Bank of Washington,
(ABBA No. 054-0000-43), 1300 Connecticut Avenue, N. W.,
Washington, D. C. 20036.

The Respondents Ghana Investments Centre and the
Government of Ghana jointly and severally, shall pay to Mr
Fehmy Saddy, counsel for the Claimants, the amount
of$100,000, plus interest at the current 6-month libor rate,
commencing thirty days after the delivery date of this Award
(shown below) to the date of payment.

Copies of this Award, as well as the Tribunal’s Award on
Jurisdiction and Liability, shall be transmitted by the Registrar
to the Parties and their counsel, and to the Secretary-General
of the International Centre for Settlement of Investment
Disputes, as Appointing Authority for this arbitration, and to
the Secretary-General of the Permanent Court of Arbitration,
as Designating Authority under the UNCITRAL Rules.
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