CL-0186

INTERNATIONAL COURT OF JUSTICE

REPORTS OF JUDGMENTS,
ADVISORY OPINIONS AND ORDERS

MARITIME DELIMITATION
IN THE INDIAN OCEAN

(SOMALIA v. KENYA)

PRELIMINARY OBJECTIONS

JUDGMENT OF 2 FEBRUARY 2017

2017

COUR INTERNATIONALE DE JUSTICE

RECUEIL DES ARRETS,
AVIS CONSULTATIFS ET ORDONNANCES

DELIMITATION MARITIME
DANS L’OCEAN INDIEN

(SOMALIE c. KENYA)

EXCEPTIONS PRELIMINAIRES

ARRET DU 2 FEVRIER 2017


Zoé Koray
CL-0186


Official citation:

Maritime Delimitation in the Indian Ocean
(Somalia v. Kenya), Preliminary Objections, Judgment,
LC.J. Reports 2017, p. 3

Mode officiel de citation:

Délimitation maritime dans I'océan Indien
(Somalie c. Kenya), exceptions préliminaires, arrét,
C.1.J. Recueil 2017, p. 3

Sales number
ISSN 0074-4441 N de vente: 1 1 1 5
ISBN 978-92-1-157313-8




2 FEBRUARY 2017

JUDGMENT

MARITIME DELIMITATION
IN THE INDIAN OCEAN

(SOMALIA v. KENYA)
PRELIMINARY OBJECTIONS

DELIMITATIQN MARITIME
DANS L’OCEAN INDIEN

(SOMALIE c. KENYA)
EXCEPTIONS PRELIMINAIRES

2 FEVRIER 2017

ARRET



TABLE OF CONTENTS

Paragraphs
CHRONOLOGY OF THE PROCEDURE 1-14
I. INTRODUCTION 15-30
II. THE FIRST PRELIMINARY OBIJECTION: THE JURISDICTION OF THE
COURT 31-134
A. The Memorandum of Understanding 36-106
1. The legal status of the MOU under international law 36-50
2. The interpretation of the MOU 51-105
3. Conclusion on whether the reservation contained in
Kenya’s declaration under Article 36, paragraph 2, is
applicable by virtue of the MOU 106
B. Part XV of the United Nations Convention on the Law of
the Sea 107-133
C. Conclusion 134
III. THE SECOND PRELIMINARY OBJECTION: THE ADMISSIBILITY OF
SOMALIA’S APPLICATION 135-144
OPERATIVE PARAGRAPH 145



2017
2 February
General List
No. 161

INTERNATIONAL COURT OF JUSTICE
YEAR 2017
2 February 2017

MARITIME DELIMITATION
IN THE INDIAN OCEAN

(SOMALIA v. KENYA)

PRELIMINARY OBJECTIONS

Geography — Somalia and Kenya both parties to United Nations Con-
vention on the Law of the Sea — Article 76, paragraph 8, of UNCLOS —
Role of Commission on the Limits of the Continental Shelf — Article 4 of
Annex Il of UNCLOS — Annex I of CLCS Rules of Procedure — Com-
mission requires prior consent from all States that are parties to unresolved
land or maritime disputes — 2009 Memorandum of Understanding
(MOU) — History of each Party’s submissions to CLCS with respect to
outer limits of continental shelf beyond 200 nautical miles — Objections by
both Parties to CLCS’s consideration of each other’s submissions raised
and withdrawn — Consideration of Parties’ submissions by CLCS.

*

Jurisdiction based on declarations under Article 36, paragraph 2, of
Statute of the Court — Two objections raised — Jurisdiction and admissi-
bility.

*

Kenya’s first preliminary objection.

Contentions by Kenya — Court lacks jurisdiction as a result of one of
Kenya’s reservations to its optional clause declaration — Disputes in regard
to which parties have agreed “to have recourse to some other method or
methods of settlement” excluded from the Court’s jurisdiction — MOU is
an agreement on such other method of settlement — Relevant provisions of
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5 MARITIME DELIMITATION (JUDGMENT)

UNCLOS on dispute settlement also amount to agreement on method of
settlement.

Analysis by the Court — Legal status of MOU under international
law — Signing of MOU and registration with United Nations Secretar-
iat — MOU a written document recording Parties’ agreement on certain
points governed by international law — Provision addressing entry into
force indicative of instrument’s binding character — Somali Minister for
National Planning duly authorized as signatory — MOU to enter into force
upon signature — No ratification requirement in MOU — MOU is a valid
treaty that entered into force upon signature and is binding on Parties under
international law.

Interpretation of MOU — Rules of interpretation in Articles 31 and 32
of Vienna Convention — Ordinary meaning, context and object and pur-
pose to be considered as a whole — Role of CLCS in process of delineation
of outer limits of continental shelf beyond 200 nautical miles — Distinction
between delineation and delimitation.

Title of MOU — Meaning of individual paragraphs — Title and first five
paragraphs indicative of a purpose — MOU a no-objection agreement
enabling CLCS to make recommendations despite existence of a dispute —
Whether sixth paragraph of MOU contains agreed dispute settlement
method — Sixth paragraph relating only to continental shelf — Delineation
of outer limits of continental shelf beyond 200 nautical miles without preju-
dice to maritime boundary delimitation — Similarity in language between
Article 83, paragraph 1, of UNCLOS and sixth paragraph of MOU —
Sixth paragraph did not prevent Parties from engaging in negotiations in
good faith to reach agreement — No temporal restriction contained in
sixth paragraph in that regard — Sixth paragraph not prescribing a method
of dispute settlement — Parties did not consider themselves bound to wait
for CLCS recommendations before engaging in negotiations — Interpreta-
tion confirmed by travaux préparatoires and circumstances in which MOU
was concluded — Initiative of Special Representative of UN Secretary-
General for Somalia — Assistance provided by Norway — Conclusion
that MOU not an agreement “to have recourse to some other method or
methods of settlement” within meaning of Kenya's reservation to its optional
clause declaration — Kenya’s reservation not applicable.

Whether Part XV (“Settlement of Disputes”) of UNCLOS amounted to
agreement on a method of settlement of maritime boundary dispute within
meaning of Kenya’s reservation — Structure and provisions of Part XV —
Article 282 — Ordinary meaning of Article 282 encompasses agreement to

6
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Court’s jurisdiction resulting from optional clause declarations — Interpre-
tation confirmed by travaux préparatoires — Procedure before the Court
to apply “in lieu” of procedures under Section 2 of Part XV — Part XV
does not provide for “other method” of dispute settlement within meaning of
Kenya’s reservation — Finding that the Court has jurisdiction gives effect to
intent reflected in Kenya's declaration — Present case does not, by virtue of
Part XV, fall outside scope of Parties” consent to the Court’s jurisdiction.

Conclusion that neither MOU nor Part XV of UNCLOS within scope of
Kenya’s reservation to its optional clause declaration — Kenya's prelimi-
nary objection to jurisdiction rejected.

*

Kenya's second preliminary objection.

Contention by Kenya that Application is inadmissible for two reasons —
First argument that under MOU Parties agreed to delimit their boundary
by negotiation only after CLCS review of their submissions — Previous
finding by the Court that MOU did not contain such agreement — Premise
of objection rejected — Second argument that Somalia’s withdrawal of con-
sent to CLCS consideration was in breach of MOU — Invocation of clean
hands doctrine — Finding of the Court that admissibility of an application
not per se affected by breach of a treaty at issue in a case — No need to
address in general question of whether conduct of Applicant might render
application inadmissible — Kenya’s preliminary objection to admissibility
rejected.

JUDGMENT

Present. President ABRAHAM, Vice-President YUSUF; Judges OwADA, TOMKA,
BenNOUNA, CANGCADO TRINDADE, GREENWOOD, XUE, DONOGHUE,
GAJA, SEBUTINDE, BHANDARI, ROBINSON, CRAWFORD, GEVORGIAN;
Judge ad hoc GUILLAUME; Registrar COUVREUR.

In the case concerning maritime delimitation in the Indian Ocean,
between
the Federal Republic of Somalia,

represented by

H.E. Mr. Abdusalam Hadliyeh Omer, Minister for Foreign Affairs of the
Federal Republic of Somalia,
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The Court,

composed as above,
after deliberation,

delivers the following Judgment:

1. On 28 August 2014, the Government of the Federal Republic of Somalia
(hereinafter “Somalia”) filed in the Registry of the Court an Application insti-
tuting proceedings against the Republic of Kenya (hereinafter “Kenya”) con-
cerning a dispute in relation to “the establishment of the single maritime
boundary between Somalia and Kenya in the Indian Ocean delimiting the ter-
ritorial sea, exclusive economic zone . . . and continental shelf, including the
continental shelf beyond 200 nautical miles”.

In its Application, Somalia seeks to found the jurisdiction of the Court on the
declarations made, pursuant to Article 36, paragraph 2, of the Statute of the
Court, by Somalia on 11 April 1963 and by Kenya on 19 April 1965.

2. In accordance with Article 40, paragraph 2, of the Statute of the Court, the
Registrar immediately communicated the Application to the Government of
Kenya; and, under paragraph 3 of that Article, all other States entitled to appear
before the Court were notified of the Application.

3. Since the Court included upon the Bench no judge of Kenyan nationality,
Kenya proceeded to exercise its right conferred by Article 31, paragraph 2, of
the Statute to choose a judge ad hoc to sit in the case; it chose Mr. Gilbert Guil-
laume.

4. By an Order of 16 October 2014, the President fixed 13 July 2015 as the
time-limit for the filing of the Memorial of Somalia and 27 May 2016 for the
filing of the Counter-Memorial of Kenya. Somalia filed its Memorial within the
time-limit so prescribed.

5. On 7 October 2015, within the time-limit set by Article 79, paragraph 1, of
the Rules of Court, Kenya raised preliminary objections to the jurisdiction of
the Court and to the admissibility of the Application. Consequently, by an
Order of 9 October 2015, the Court, noting that, by virtue of Article 79, para-
graph 5, of the Rules of Court, the proceedings on the merits were suspended,
and taking account of Practice Direction V, fixed 5 February 2016 as the
time-limit for the presentation by Somalia of a written statement of its observa-
tions and submissions on the preliminary objections raised by Kenya. Somalia
filed such a statement within the time-limit so prescribed, and the case thus
became ready for hearing in respect of the preliminary objections.

6. Pursuant to the instructions of the Court under Article 43 of the Rules of
Court, the Registrar addressed to States parties to the United Nations Conven-
tion on the Law of the Sea the notifications provided for in Article 63, para-
graph 1, of the Statute of the Court. In addition, the Registrar addressed to the
European Union, which is also party to that Convention, the notification pro-
vided for in Article 43, paragraph 2, of the Rules of Court, as adopted on
29 September 2005, and asked that organization whether or not it intended to
furnish observations under that provision. In response, the Director-General of
the Legal Service of the European Commission indicated that the European
Commission, which represents the European Union, did not intend to submit
observations in the case.

7. By a communication dated 21 January 2016, the Government of the
Republic of Colombia, referring to Article 53, paragraph 1, of the Rules of

10
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Court, asked to be furnished with copies of the pleadings and documents
annexed in the case. Having ascertained the views of the Parties in accordance
with that same provision, the Court decided, taking into account the objection
raised by one Party, that it would not be appropriate to grant that request. By a
letter dated 17 March 2016, the Registrar duly communicated that decision to
the Government of Colombia and to the Parties.

8. Pursuant to Article 53, paragraph 2, of the Rules of Court, the Court,
after ascertaining the views of the Parties, decided that copies of the pleadings
and the documents annexed would be made accessible to the public on the open-
ing of the oral proceedings.

9. Public hearings on the preliminary objections raised by Kenya were held
from Monday 19 to Friday 23 September 2016, at which the Court heard the
oral arguments of:

For Kenya: ~ Mr. Githu Muigali,
Mr. Payam Akhavan,
Mr. Karim A. A. Khan,
Mr. Mathias Forteau,
H.E. Ms Rose Makena Muchiri,
Mr. Alan Boyle,
Mr. Vaughan Lowe.

For Somalia: Ms Mona Al-Sharmani,
Mr. Alain Pellet,
Mr. Paul S. Reichler,
Mr. Philippe Sands.

10. At the hearings, a Member of the Court put questions to the Parties, to
which replies were given in writing within the time-limit fixed by the President in
accordance with Article 61, paragraph 4, of the Rules of Court. Pursuant to
Article 72 of the Rules of Court, each of the Parties submitted comments on the
written replies provided by the other.

*®

11. In the Application, the following claims were presented by Somalia:

“The Court is asked to determine, on the basis of international law, the
complete course of the single maritime boundary dividing all the maritime
areas appertaining to Somalia and to Kenya in the Indian Ocean, including
in the continental shelf beyond 200 [nautical miles].

Somalia further requests the Court to determine the precise geographical
co-ordinates of the single maritime boundary in the Indian Ocean.”

12. In the written proceedings on the merits, the following submissions were
presented on behalf of the Government of Somalia in its Memorial:

“On the basis of the facts and law set forth in this Memorial, Somalia
respectfully requests the Court:

1. To determine the complete course of the maritime boundary between
Somalia and Kenya in the Indian Ocean, including in the continental
shelf beyond 200 [nautical miles], on the basis of international law.

11
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2. To determine the maritime boundary between Somalia and Kenya in
the Indian Ocean on the basis of the following geographical co-

ordinates:
Point No. Latitude Longitude
1 o r " o r ”
(LBT) 1°39'44.07" S 41°33'34.57" E
2 1°40' 05.92" S 41° 34’ 05.26" E
3 1°41'11.45" S 41° 34 06.12" E
4 1°43'09.34" S 41°36' 33.52" E
5 1°43'53.72" S 41°37"48.21" E
6 1°44'09.28" S 41°38' 13.26" E
7
(intersection
with 1°47' 54.60" S 41°43' 36.04" E
12 [nautical-mile]
limit)
8 2°19'01.09" S 42°28'10.27" E
9 2° 30" 56.65" S 42° 46' 18.90" E
10
(intersection with 0 apr " o 1 "
200 [nautical-mile] 3°3457.05" S 44° 18'49.83" E
limit)
11
(intersection with 5°00" 25.71" S 46° 22' 33.36" E
350 [nautical-mile] limit)

3. To adjudge and declare that Kenya, by its conduct in the disputed area,
has violated its international obligations to respect the sovereignty, and
sovereign rights and jurisdiction of Somalia, and is responsible under
international law to make full reparation to Somalia, including inter
alia by making available to Somalia all seismic data acquired in areas
that are determined by the Court to be subject to the sovereignty and/
or sovereign rights and jurisdiction of Somalia, and to repair in full all
damage that has been suffered by Somalia by the payment of appropri-
ate compensation.

(All points referenced are referred to WGS-84.)”

13. In the preliminary objections, the following submissions were presented
on behalf of the Government of Kenya:

“For the reasons set out above, Kenya respectfully submits, pursuant to
Rule 79 (9) of the Rules of Court, that the Court adjudge and declare
that:

The case brought by Somalia against Kenya is not within the jurisdiction
of the Court and is inadmissible, and is accordingly dismissed.”

12
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In the written statement of its observations and submissions on the prelimi-
nary objections raised by Kenya, the following submissions were presented on
behalf of the Government of Somalia:

“For these reasons, Somalia respectfully requests the Court:

(1) To reject the Preliminary Objections raised by the Republic of Kenya;
and

(2) To find that it has jurisdiction to entertain the Application filed by the
Federal Republic of Somalia.”

14. At the oral proceedings on the preliminary objections, the following sub-
missions were presented by the Parties:

On behalf of the Government of Kenya,
at the hearing of 21 September 2016:

“The Republic of Kenya respectfully requests the Court to adjudge and
declare that:

The case brought by Somalia against Kenya is not within the jurisdiction
of the Court and is inadmissible, and is accordingly dismissed.”

On behalf of the Government of Somalia,
at the hearing of 23 September 2016:

“On the basis of its Written Statement of 5 February 2016, and its oral
pleadings, Somalia respectfully requests the Court:

1. To reject the Preliminary Objections raised by the Republic of Kenya;
and

2. To find that it has jurisdiction to entertain the Application filed by the
Federal Republic of Somalia.”

I. INTRODUCTION

15. Somalia and Kenya are adjacent States on the coast of East Africa.
Somalia is located in the Horn of Africa. It borders Kenya to the
south-west, Ethiopia to the west and Djibouti to the north-west. Soma-
lia’s coastline faces the Gulf of Aden to the north and the Indian Ocean
to the east. Kenya, for its part, shares a land boundary with Somalia to
the north-east, Ethiopia to the north, South Sudan to the north-west,
Uganda to the west and Tanzania to the south. Its coastline faces the
Indian Ocean.

16. Both States signed the United Nations Convention on the Law of
the Sea (hereinafter “UNCLOS” or the “Convention”) on 10 Decem-
ber 1982. Kenya and Somalia ratifitd UNCLOS on 2 March and
24 July 1989, respectively, and the Convention entered into force for the

13
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Parties on 16 November 1994. Under Article 76, paragraph 8, of
UNCLOS, a State party to the Convention intending to establish the
outer limits of its continental shelf beyond 200 nautical miles shall submit
information on such limits to the Commission on the Limits of the Con-
tinental Shelf (hereinafter “CLCS” or the “Commission”). The role of the
Commission is to make recommendations to coastal States on matters
related to the establishment of the outer limits of their continental shelf
beyond 200 nautical miles (see paragraph 66 below). Pursuant to Arti-
cle 4 of Annex II to UNCLOS, a State party intending to establish such
limits shall submit the required information to the Commission “as soon
as possible but in any case within 10 years of the entry into force of [the]
Convention for that State”.

In May 2001, bearing in mind the difficulties encountered by some
developing States in meeting the requirements of Article 4 of Annex II to
the Convention, the eleventh Meeting of States Parties to UNCLOS
decided that the ten-year period (referred to in Article 4 of Annex II)
would be deemed to have commenced on 13 May 1999 for those States
parties to the Convention for which UNCLOS had entered into force
before 13 May 1999 (see doc. SPLOS/72). Consequently, the ten-year
time-limit for such States to make their respective submissions to the
CLCS was due to expire on 13 May 2009. Kenya and Somalia were
among those States to which this time-limit applied. In June 2008, at
the eighteenth Meeting of States Parties to UNCLOS, it was decided that
the ten-year time-limit could be satisfied by the submission to the
Secretary-General of the United Nations of preliminary information
indicative of the outer limits of the continental shelf beyond 200 nautical
miles (see doc. SPLOS/183).

With regard to disputed maritime areas, under Annex I of the CLCS
Rules of Procedure, entitled “Submissions in case of a dispute between
States with opposite or adjacent coasts or in other cases of unresolved
land or maritime disputes”, the Commission requires the prior consent of
all States concerned before it will consider submissions regarding such
areas (see paragraphs 68-69 below). In particular, Article 5 (a) of this
Annex reads as follows:

“In cases where a land or maritime dispute exists, the Commission
shall not consider and qualify a submission made by any of the States
concerned in the dispute. However, the Commission may consider
one or more submissions in the areas under dispute with prior consent
given by all States that are parties to such a dispute.”

17. On 7 April 2009, the Kenyan Minister for Foreign Affairs and the
Somali Minister for National Planning and International Co-operation
signed a “Memorandum of Understanding between the Government of
the Republic of Kenya and the Transitional Federal Government of the

14
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Somali Republic to grant to each other no-objection in respect of submis-
sions on the Outer Limits of the Continental Shelf beyond 200 Nautical
Miles to the Commission on the Limits of the Continental Shelf” (herein-
after the “MOU?”), the text of which is reproduced at paragraph 37 below.
On 14 April 2009, Somalia submitted to the Secretary-General of the
United Nations preliminary information indicative of the outer limits of
the continental shelf beyond 200 nautical miles, enclosing a copy of the
MOU. On 6 May 2009, Kenya deposited with the CLCS its submission
with respect to the continental shelf beyond 200 nautical miles. On 3 Sep-
tember 2009, at the twenty-fourth session of the CLCS, Kenya made an
oral presentation of its submission.

18. The MOU was registered by the Secretariat of the United Nations
on 11 June 2009 at Kenya’s request. On 19 August 2009, in a letter to the
Secretary-General of the United Nations, the Prime Minister of Somalia
referred to the MOU and reiterated Somalia’s consent to the CLCS con-
sidering Kenya’s submission. However, as will be explained in further
detail below (see paragraph 38), by a letter dated 2 March 2010, the Per-
manent Representative of Somalia to the United Nations forwarded a
letter from the Somali Prime Minister dated 10 October 2009, informing
the Secretary-General of the United Nations that the MOU had been
rejected by the Transitional Federal Parliament of Somalia, and request-
ing that it be treated “as non-actionable”.

19. On 4 February 2014, the Minister of Foreign Affairs and Interna-
tional Co-operation of Somalia sent two letters to the Secretary-General
of the United Nations. In the first letter, Somalia objected to the registra-
tion with the Secretariat of the United Nations, nearly five years earlier,
of what it termed the “[pJurported MoU”. In the second letter, Somalia
objected to the consideration by the CLCS of Kenya’s submission on the
ground that there existed a maritime boundary dispute between itself and
Kenya and that the MOU was “void and of no effect”.

20. Given Somalia’s objection, the CLCS determined, during its
thirty-fourth session (held from 27 January to 14 March 2014), that it
“was not in a position to proceed with the establishment of a subcommis-
sion [to consider Kenya’s submission] at that time”.

21. The Parties subsequently engaged in negotiations on various ques-
tions of maritime delimitation. The Foreign Ministers of Kenya and
Somalia held a meeting on 21 March 2014, at which it was agreed that a
technical meeting be held among relevant officials. A first bilateral meet-
ing was held in Nairobi on 26 and 27 March 2014. On 28 and 29 July
2014, a second bilateral meeting was held in the same city which was
attended by the two Foreign Ministers. The Parties agreed to reconvene
on 25 and 26 August 2014 for a third meeting, but that meeting never
took place.

15
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22. In view of the partial change in the membership of the CLCS that
had occurred since the twenty-fourth session of the Commission in 2009
(at which Kenya had first made an oral presentation of its submission),
the Government of Kenya, by means of a Note Verbale dated 7 July 2014,
requested that the CLCS allow it the opportunity to make another oral
presentation. This presentation was made on 3 September 2014 at the
thirty-fifth session of the CLCS. Taking note thereof, the Commission
reiterated its decision taken at the thirty-fourth session of the CLCS (see
paragraph 20 above) to defer further consideration of the submission.

23. On 21 July 2014, Somalia deposited with the CLCS its submission
with respect to the outer limits of the continental shelf beyond 200 nauti-
cal miles.

24. On 28 August 2014, Somalia filed in the Registry of the Court an
Application instituting proceedings against Kenya.

25. By means of a Note Verbale addressed to the Secretary-General of
the United Nations dated 24 October 2014, and with reference to the
communications of Somalia of 4 February 2014 (see paragraph 19 above),
Kenya protested against “the actions by the Somali Federal Republic”
aimed at blocking the CLCS’s consideration of Kenya’s submission. By a
further Note Verbale addressed to the Secretary-General dated 4 May
2015, Kenya, in turn, “object[ed] to the consideration of the Submission
by Somalia”. However, in a Note Verbale addressed to the Secretary-
General dated 30 June 2015, Kenya withdrew its objection to the CLCS’s
consideration of Somalia’s submission.

26. On 7 July 2015, Somalia sent a letter to the Secretary-General of
the United Nations in which it withdrew its objection to the CLCS’s con-
sideration of Kenya’s submission. On 16 July 2015, Somalia submitted an
Amended Executive Summary of its submission to the CLCS, which was
intended to replace the ecarlier Summary submitted by Somalia on
21 July 2014.

27. At its thirty-ninth session in New York held from October to
December 2015, a CLCS subcommission met to begin consideration of
Kenya’s submission. In February and March 2016, the subcommission
commenced the main scientific and technical examination of the submis-
sion. It continued its consideration of the submission in July-August, and
October-November 2016, and intends to resume its consideration thereof
at the forty-third session in February 2017.

Regarding its submission, Somalia made a presentation thereof on
22 July 2016 during the forty-first session of the CLCS. The CLCS
deferred further consideration of Somalia’s submission until it was next in
line to be considered in the order in which submissions had been received.

*

28. Somalia invokes as the basis for the jurisdiction of the Court in the
present case the declarations which Somalia and Kenya have made under

16
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Article 36, paragraph 2, of the Statute of the Court. Somalia deposited its
declaration with the Secretary-General of the United Nations on
11 April 1963 while Kenya did so on 19 April 1965. In the view of Soma-
lia, “[n]o condition or reservation to either declaration applies”.

29. Kenya, however, raised, pursuant to Article 79 of the Rules of
Court, two preliminary objections. One concerns the jurisdiction of the
Court, the other the admissibility of the Application.

30. The Court will begin by considering Kenya’s objection to the
Court’s jurisdiction.

II. THE FIRST PRELIMINARY OBJECTION:
THE JURISDICTION OF THE COURT

31. In its first preliminary objection, Kenya asserts that one of the res-
ervations in its declaration accepting the compulsory jurisdiction of the
Court applies in this case. Kenya’s declaration, in its relevant part, pro-
vides that:

“the Republic of Kenya . . . accepts, in conformity with paragraph 2
of Article 36 of the Statute of the International Court of Justice until
such time as notice may be given to terminate such acceptance, as
compulsory ipso facto and without special Agreement, and on the
basis and condition of reciprocity, the jurisdiction over all disputes
arising after 12th December, 1963, with regard to situations or facts
subsequent to that date, other than:

1. Disputes in regard to which the parties to the dispute have
agreed or shall agree to have recourse to some other method or meth-
ods of settlement.” (United Nations, Treaty Series (UNTS), Vol. 531,
p. 114)

32. Kenya argues that its reservation applies for two reasons. First,
Kenya contends that in the MOU (see paragraph 17 above) the Parties
agreed on a method of settlement of their maritime boundary dispute
other than having recourse to the Court, namely by agreement to be con-
cluded by Somalia and Kenya after the CLCS has made its recommenda-
tions to them concerning the establishment of the outer limits of the
continental shelf beyond 200 nautical miles.

33. Secondly, Kenya argues that Part XV of UNCLOS makes provi-
sion for methods of settlement of disputes concerning the interpretation
or application of UNCLOS, to which both Kenya and Somalia are States
parties. As neither Party has made a declaration regarding the choice of
one or more means of dispute settlement pursuant to Article 287, para-
graph 1, of UNCLOS, Kenya submits that the Parties are deemed, under
paragraph 3 of that Article, to have accepted arbitration in accordance
with Annex VII to UNCLOS for the settlement of disputes concerning
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the interpretation or application of the Convention. According to Kenya,
the relevant provisions of UNCLOS on dispute settlement therefore
amount to an agreement “to have recourse to some other method or
methods of settlement” within the meaning of Kenya’s reservation, which
thus applies in the present case.

34. For its part, Somalia argues that the MOU does not establish a
method for resolving the delimitation dispute between the Parties and
that, consequently, Kenya’s reservation does not apply in the present
case. Moreover, it disagrees with Kenya’s assertion that Part XV of
UNCLOS falls within the scope of Kenya’s reservation. In Somalia’s
view, the agreement of the Parties to the jurisdiction of the Court —
expressed through declarations under Article 36, paragraph 2, of the
Court’s Statute — takes priority, under Article 282 of UNCLOS, over the
procedures provided for in Section 2 of Part XV.

35. The Court will first consider the MOU and whether that instru-
ment falls within the scope of Kenya’s reservation. It will begin by exam-
ining the legal status of the MOU under international law. Should it find
the MOU valid, the Court will embark on its interpretation and outline
what effects, if any, the MOU has in respect of the jurisdiction of the
Court in this case. If the Court reaches the conclusion that the MOU does
not render Kenya’s reservation to its optional clause declaration
under Article 36, paragraph 2, of the Court’s Statute applicable in the
present case, it will then address Kenya’s submission that the case falls
outside the Court’s jurisdiction because of the provisions of Part XV of
UNCLOS.

A. The Memorandum of Understanding
1. The legal status of the MOU under international law

36. As noted above (see paragraph 17), on 7 April 2009, the Minister
for Foreign Affairs of the Government of Kenya and the Minister for
National Planning and International Co-operation of the Transitional
Federal Government of Somalia signed a

“Memorandum of Understanding between the Government of the
Republic of Kenya and the Transitional Federal Government of the
Somali Republic to grant to each other no-objection in respect of
submissions on the Outer Limits of the Continental Shelf beyond
200 Nautical Miles to the Commission on the Limits of the Continen-
tal Shelf”.

In June 2009, the MOU was submitted by Kenya to the Secretariat of the
United Nations for registration and publication pursuant to Article 102
of the Charter of the United Nations. The Secretariat registered it on
11 June 2009, and published it in the United Nations, Treaty Series
(UNTS, Vol. 2599, p. 35).
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37. The MOU consists of seven paragraphs, which are unnumbered. In

order to facilitate references to the paragraphs, the Court considers it
convenient to insert numbering in its analysis. It is also useful to repro-
duce the text of the MOU in toto. It reads as follows:

19

“Memorandum of Understanding between the Government of the
Republic of Kenya and the Transitional Federal Government of the
Somali Republic to grant to each other no-objection in respect of
submissions on the Outer Limits of the Continental Shelf beyond
200 Nautical Miles to the Commission on the Limits of the Continen-
tal Shelf.

[1] The Government of the Republic of Kenya and the Transitional
Federal Government of the Somali Republic, in the spirit of co-
operation and mutual understanding have agreed to conclude this
Memorandum of Understanding:

[2] The delimitation of the continental shelf between the Republic
of Kenya and the Somali Republic (hereinafter collectively referred
to as ‘the two coastal States’) has not yet been settled. This unresolved
delimitation issue between the two coastal States is to be considered
as a ‘maritime dispute’. The claims of the two coastal States cover an
overlapping area of the continental shelf which constitutes the ‘area
under dispute’.

[3] The two coastal States are conscious that the establishment of
the outer limits of the continental shelf beyond 200 nautical miles is
without prejudice to the question of delimitation of the continental
shelf between States with opposite or adjacent coasts. While the
two coastal States have differing interests regarding the delimitation
of the continental shelf in the area under dispute, they have a strong
common interest with respect to the establishment of the outer limits
of the continental shelf beyond 200 nautical miles, without prejudice
to the future delimitation of the continental shelf between them. On
this basis the two coastal States are determined to work together to
safeguard and promote their common interest with respect to the
establishment of the outer limits of the continental shelf beyond
200 nautical miles.

[4] Before 13 May 2009 the Transitional Federal Government of
the Somali Republic intends to submit to the Secretary-General of the
United Nations preliminary information indicative of the outer limits
of the continental shelf beyond 200 nautical miles. This submission
may include the area under dispute. It will solely aim at complying
with the time period referred to in Article (4) of Annex II to the
United Nations Convention on the Law of the Sea (UNCLOS). It
shall not prejudice the positions of the two coastal States with respect
to the maritime dispute between them and shall be without prejudice
to the future delimitation of maritime boundaries in the area under
dispute, including the delimitation of the continental shelf beyond
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200 nautical miles. On this understanding the Republic of Kenya has
no objection to the inclusion of the areas under dispute in the
submission by the Somali Republic of preliminary information indic-
ative of the outer limits of the continental shelf beyond 200 nautical
miles.

[5] The two coastal States agree that at an appropriate time, in
the case of the Republic of Kenya before 13 May 2009, each of them
will make separate submissions to the Commission on the Limits of
the Continental Shelf (herein referred to as ‘the Commission’),
that may include the area under dispute, asking the Commission to
make recommendations with respect to the outer limits of the
continental shelf beyond 200 nautical miles without regard to the
delimitation of maritime boundaries between them. The two coastal
States hereby give their prior consent to the consideration by the
Commission of these submissions in the area under dispute. The
submissions made before the Commission and the recommenda-
tions approved by the Commission thereon shall not prejudice
the positions of the two coastal States with respect to the maritime
dispute between them and shall be without prejudice to the future
delimitation of maritime boundaries in the area under dispute, includ-
ing the delimitation of the continental shelf beyond 200 nautical
miles.

[6] The delimitation of maritime boundaries in the areas under dis-
pute, including the delimitation of the continental shelf beyond
200 nautical miles, shall be agreed between the two coastal States on
the basis of international law after the Commission has concluded its
examination of the separate submissions made by each of the two
coastal States and made its recommendations to two coastal States
concerning the establishment of the outer limits of the continental
shelf beyond 200 nautical miles.

[7] This Memorandum of Understanding shall enter into force upon
its signature.

IN WITNESS WHEREOF, the undersigned being duly authorized
by their respective Governments, have signed this Memorandum of
Understanding.

DONE in Nairobi this seventh day of April two thousand and nine,
in duplicate, in the English language, both texts being equally authentic.”

38. The MOU caused some domestic controversy in Somalia in the
months after it was signed. It was debated and rejected by the Transi-
tional Federal Parliament of Somalia on 1 August 2009. In a letter
addressed to the Secretary-General of the United Nations dated 10 Octo-
ber 2009, but only forwarded to him under cover of a letter from the
Permanent Representative of Somalia to the United Nations dated
2 March 2010, the Prime Minister of the Transitional Federal Govern-
ment informed the Secretary-General of this rejection, and “request[ed]
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the relevant offices of the UN to take note of the situation and treat the
MOU as non-actionable”. Several years later, in a letter to the Secretary-
General of the United Nations dated 4 February 2014, the Somali
Minister of Foreign Affairs and International Co-operation maintained
that “no [MOU] is in force”, highlighting that ratification thereof had
been rejected by the Parliament of Somalia. In that letter, he referred to
customary international law reflected, in his view, in Article 7 of the
1969 Vienna Convention on the Law of Treaties (hereinafter the “Vienna
Convention™), which addresses the circumstances in which a person may,
by producing “full powers” or otherwise, enter into a treaty on behalf of
a State. He contended that the Minister who had signed the MOU “did
not produce appropriate documents demonstrating his powers to repre-
sent the Somali Republic for the purpose of agreeing to the text of the
MOU”, that it was not customary for Somalia to allow that Minister “to
enter into binding bilateral arrangements which concern maritime delimi-
tation and the presentation of submissions to the [CLCS] and its consid-
eration of them”, and that the Kenyan representatives had been informed
at the time of signing that “the MOU would require ratification”.

k

39. In these proceedings, Somalia does not expressly invoke the alleged
invalidity of the MOU as a reason for rejecting the preliminary objection
raised by Kenya. It takes the view that it is unnecessary “to determine the
legal validity vel non of the MOU” on the basis that

“[e]ven if it were effective (quod non), it does not constitute an agree-
ment on a method for settling the Parties’ maritime boundary dispute,
let alone one that could preclude this Court from resolving it on the
basis of the Parties’ matching Optional Clause declarations”.

In its written statement on Kenya’s preliminary objections Somalia none-
theless highlights that the Transitional Federal Charter of the Somali
Republic, applicable between 2004 and 2012, “made the President’s
authority to sign binding international agreements conditional upon sub-
sequent ratification by Parliament”, and that such ratification did not
take place. Somalia argues that, while the MOU “does not expressly
require ratification”, the relevant Minister’s “authorization to sign the
MOU did not constitute, and could not have constituted, authorization
under Somali law for him to dispense with the ratification requirement”.
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40. For its part, Kenya argues that the MOU is an international treaty,
duly registered pursuant to Article 102 of the Charter of the United
Nations, that is legally binding on the Parties. In respect of Somalia’s
earlier contentions regarding the absence of authorization on the part of
the Minister who signed the MOU, Kenya argues that the Minister had
been authorized to sign the MOU by the Prime Minister of Somalia,
including in writing by way of “full powers”, and points to the fact that
the MOU specifies that both Ministers are “duly authorized by their
respective Governments”. In respect of ratification, Kenya emphasizes
that the MOU does not refer to a need for ratification, but instead pro-
vides “in categorical terms” for its entry into force “upon its signature”.
In addition, it contends that there was “nothing in the exchanges leading
to adoption of the MOU suggesting that the Parties ever considered a
requirement of ratification” and that there is no evidence that its repre-
sentatives were ever told of such a requirement. Kenya argues that the
validity of the MOU was confirmed in Somalia’s April 2009 submission
of preliminary information to the CLCS. Kenya further contends that the
MOU?’s validity was not questioned in a letter from the Somali Prime
Minister to the Secretary-General of the United Nations dated
19 August 2009, shortly after the vote in the Parliament of Somalia, but
was challenged only at a later date. It contends that any inconsistency
with the internal law of Somalia does not affect the validity of the MOU
under international law.

*

41. While Somalia has invited the Court to reject Kenya’s preliminary
objection without considering the status of the MOU under international
law, the Court considers that in order to determine whether the MOU has
any effect with respect to its jurisdiction, it is appropriate first to address
the issue whether the MOU constitutes a treaty in force between the Par-
ties.

*

42. Under the customary international law of treaties, which is appli-
cable in this case since neither Somalia nor Kenya is a party to the Vienna
Convention, an international agreement concluded between States in
written form and governed by international law constitutes a treaty (see
Land and Maritime Boundary between Cameroon and Nigeria (Camer-
oon v. Nigeria: Equatorial Guinea intervening), Judgment, I.C.J. Reports
2002, p. 429, para. 263, referring to Article 2, paragraph 1, of the Vienna
Convention). The MOU is a written document, in which Somalia and
Kenya record their agreement on certain points governed by international
law. The inclusion of a provision addressing the entry into force of the
MOU is indicative of the instrument’s binding character. Kenya consid-
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ered the MOU to be a treaty, having requested its registration in accor-
dance with Article 102 of the Charter of the United Nations, and Somalia
did not protest that registration until almost five years thereafter (see
paragraph 19 above).

43. Somalia no longer appears to contest that the Minister who signed
the MOU was authorized to do so as a matter of international law. The
Court recalls that, under international law, as codified in Article 7 of the
Vienna Convention, by virtue of their functions and without having to
produce full powers, Heads of State, Heads of Government and Ministers
for Foreign Affairs are considered as representing their State for the pur-
pose of performing all acts relating to the conclusion of a treaty. These
State representatives, under international law, may also duly authorize
other officials to adopt, on behalf of a State, the text of a treaty or to
express the consent of the State to be bound by a treaty. The Court
observes that the Prime Minister of the Transitional Federal Government
of Somalia signed, on 6 April 2009, full powers by which he “authorized
and empowered” the Somali Minister for National Planning and Interna-
tional Co-operation to sign the MOU. The MOU explicitly states that the
two Ministers who signed it were “duly authorized by their respective
Governments” to do so. The Court is thus satisfied that, as a matter of
international law, the Somali Minister properly represented Somalia in
signing the MOU on its behalf.

44. 1t may be added that the Norwegian diplomat who had, as dis-
cussed in further detail below (see paragraphs 100-104), been deeply
involved in the drafting of the MOU, informed Kenya, in an email sent
before the MOU was signed, that “the President of the Somali Republic
has now approved the signing of the Memorandum of Understanding”.

45. In respect of Somalia’s contentions regarding the ratification
requirement under Somali law, the Court recalls that, under the law of
treaties, both signature and ratification are recognized means by which a
State may consent to be bound by a treaty. As the Court has previously
outlined:

“while in international practice a two-step procedure consisting of
signature and ratification is frequently provided for in provisions
regarding entry into force of a treaty, there are also cases where a
treaty enters into force immediately upon signature. Both customary
international law and the Vienna Convention on the Law of Treaties
leave it completely up to States which procedure they want to follow.”
(Land and Maritime Boundary between Cameroon and Nigeria ( Cam-
eroon V. Nigeria: Equatorial Guinea intervening), Judgment, 1.C.J.
Reports 2002, p. 429, para. 264.)

The Court notes that the MOU provides, in its final paragraph, that “[t]his
Memorandum of Understanding shall enter into force upon its signature”
and that it does not contain a ratification requirement. Under customary
international law as codified in Article 12, paragraph 1 (a), of the Vienna

23



23 MARITIME DELIMITATION (JUDGMENT)

Convention, a State’s consent to be bound is expressed by signature
where the treaty so provides.

46. In his letter of 4 February 2014 to the Secretary-General of the
United Nations, the Foreign Minister of Somalia stated that the Kenyan
representatives present for the signing of the MOU had been informed
orally by the Somali Minister who signed it of the requirement that it be
ratified by the Transitional Federal Parliament of Somalia. Kenya denies
that such a communication took place and there is no evidence to support
Somalia’s assertion. Indeed, any such statement by the Minister would
have been inconsistent with the express provision of the MOU regarding
its entry into force upon signature. The Court also notes that the full
powers, dated 6 April 2009, by which the Prime Minister of the Transi-
tional Federal Government of Somalia “authorized and empowered” the
Minister to sign the MOU, give no indication that it was Somalia’s inten-
tion to sign the MOU subject to ratification.

47. In light of the express provision of the MOU that it shall enter into
force upon signature, and the terms of the authorization given to the
Somali Minister, the Court concludes that this signature expressed Soma-
lia’s consent to be bound by the MOU under international law.

48. Regardless of the possibility under international law to conclude a
treaty that enters into force upon signature, Somalia has contended that
Somali law required ratification of the MOU. A similar question was con-
sidered by the Court in the case concerning the Land and Maritime Bound-
ary between Cameroon and Nigeria (Cameroon v. Nigeria: Equatorial
Guinea intervening). In its Judgment on the merits, the Court addressed
an argument made by Nigeria that a declaration, signed by its Head of
State and that of Cameroon, was not valid because it had not been rati-
fied in accordance with Nigerian law (1. C.J. Reports 2002, pp. 427-428,
para. 258). Having concluded that the relevant agreement had entered
into force upon signature under international law (ibid., p. 430, para. 264),
the Court went on to consider Article 46 of the Vienna Convention, which
provides that:

“l. A State may not invoke the fact that its consent to be bound
by a treaty has been expressed in violation of a provision of its inter-
nal law regarding competence to conclude treaties as invalidating its
consent unless that violation was manifest and concerned a rule of its
internal law of fundamental importance.

2. A violation is manifest if it would be objectively evident to any

State conducting itself in the matter in accordance with normal prac-
tice and in good faith.”
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The Court considered that:

“The rules concerning the authority to sign treaties for a State are
constitutional rules of fundamental importance. However, a limita-
tion of a Head of State’s capacity in this respect is not manifest in the
sense of Article 46, paragraph 2, unless at least properly publicized.
This is particularly so because Heads of State belong to the group of
persons who, in accordance with Article 7, paragraph 2, of the Con-
vention ‘[iJn virtue of their functions and without having to produce
full powers’ are considered as representing their State.” (Land and
Maritime Boundary between Cameroon and Nigeria (Cameroon v.
Nigeria: Equatorial Guinea intervening), Judgment, 1.C.J. Reports
2002, p. 430, para. 265.)

49. In this case, there is no reason to suppose that Kenya was aware
that the signature of the Minister may not have been sufficient under
Somali law to express, on behalf of Somalia, consent to a binding inter-
national agreement. As already noted, the Prime Minister of the Transi-
tional Federal Government of Somalia had, by full powers “authorized
and empowered” the Minister, under international law, to sign the MOU.
No caveat relating to a need for ratification was mentioned in those full
powers, nor in the MOU itself, which on the contrary provided for its
entry into force upon signature. As the Court has previously observed,
“there is no general legal obligation for States to keep themselves informed
of legislative and constitutional developments in other States which are or
may become important for the international relations of these States”
(ibid., p. 430, para. 266). Moreover, even after the MOU had been rejected
by the Somali Parliament, the Prime Minister of Somalia did not question
its validity in his letter to the Secretary-General of the United Nations
dated 19 August 2009. In this respect, the Court observes that under cus-
tomary international law, reflected in Article 45 of the Vienna Conven-
tion, a State may not invoke a ground for invalidating a treaty on the
basis of, inter alia, provisions of its internal law regarding competence to
conclude treaties if, after having become aware of the facts, it must by
reason of its conduct be considered as having acquiesced in the validity of
that treaty. Somalia did not begin to express its doubts in this respect
until some time later, in March 2010 (see paragraph 38 above). The Court
further notes that Somalia has never directly notified Kenya of any
alleged defect in its consent to be bound by the MOU.

50. In light of the foregoing, the Court concludes that the MOU is a
valid treaty that entered into force upon signature and is binding on the
Parties under international law.
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2. The interpretation of the MOU

51. The Court will now turn to the interpretation of the MOU, which
is reproduced above (see paragraph 37).

52. Kenya argues that, in the sixth paragraph of the MOU, which pro-
vides that “[t]he delimitation of maritime boundaries in the areas under
dispute . . . shall be agreed between the two coastal States . . . after the
Commission has concluded its examination of the separate submissions
made by each of the two coastal States and made its recommendations™,
the Parties agreed on a method of settlement of their maritime boundary
dispute. Kenya submits that the agreed method of settlement was an
agreement negotiated by the Parties which would only be concluded fol-
lowing receipt of the CLCS’s recommendations, and that recourse to the
Court is therefore excluded by virtue of Kenya’s reservation in its optional
clause declaration (see paragraphs 31-32).

53. According to Kenya, the MOU’s object and purpose was to agree
on such a method for the final settlement of the Parties’ maritime bound-
ary. Kenya maintains that the MOU envisages a “two-step sequencing
procedure” in which the Parties agreed not to object to the CLCS submis-
sion of the other in order to allow the Commission to consider their sub-
missions and to issue its recommendations and that, following CLCS
review, the delimitation of the full extent of the Parties’ maritime bound-
ary would be settled through an agreement. Kenya emphasizes that
undertaking the delineation of the outer limits of the continental shelf
beyond 200 nautical miles prior to the delimitation of the maritime
boundary between the Parties is “logical” as delimitation first requires the
determination of the seaward extent of the Parties’ entitlements and the
relevant maritime zones. In particular, it submits that review by the CLCS
prior to delimitation is important in this case in view of

“the concavity of the African coastline on the Indian Ocean
[which] produces a magnified cut-off effect for Kenya beyond the
200 [nautical-mile] limit. It is, therefore, necessary to determine
precisely the entire maritime area to be delimited in order to arrive at
an ‘equitable solution’ in accordance with international law.”

54. Kenya contends that the structure of the MOU makes clear that it
was intended to address both delineation and delimitation. It argues that,
in the MOU, the Parties first recognized the existence of a maritime
delimitation dispute between them (para. 2) and then, at the end of the
MOU, agreed on the procedure to settle that dispute (para. 6). It empha-
sizes that, in the paragraphs which are related to delineation (paras. 3, 4
and 5), the Parties referred to the “future delimitation”. Kenya maintains
that the paragraphs of the MOU are therefore all interdependent, and
make clear that delimitation was related to delineation, with the Parties
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establishing a temporal link between the two procedures that gave prior-
ity to delineation over delimitation. Accordingly, it contends that, while
the text of the MOU provides that delineation is without prejudice to
delimitation, the latter was, at the procedural level, to be subject to prior
delineation. Thus, Kenya argues, the text of the MOU and its object and
purpose “are perfectly coherent”: the Parties agreed not to block the
CLCS from making its recommendations, so that they could then carry
out the maritime delimitation on the basis of those recommendations. In
other words, according to Kenya, the object and purpose of the MOU
was to organize the procedures for both delineation and delimitation.
Kenya further argues that, regardless of the MOU’s object and purpose,
that instrument contains a provision relating to delimitation, namely the
sixth paragraph, to which effect must be given, in accordance with the
principle of effet utile.

55. In respect of that paragraph, Kenya appears to accept that it does
not impose an obligation on the Parties to reach an agreement regarding
delimitation in the relevant areas, but contends that use of the word
“shall” indicates “a legal undertaking, a binding obligation, not merely to
negotiate in good faith, but to do so with a view to concluding an agree-
ment”. Kenya also appears to accept that, in the event that negotiations
were to prove unsuccessful, the Parties would be able to have recourse to
third party dispute settlement procedures under UNCLOS, but argues
that such negotiations have not yet been exhausted.

56. In addition, Kenya contends that the sixth paragraph imposes a
“temporal requirement” that an agreement be concluded only after receipt
of the CLCS’s recommendations. Kenya does not submit that the MOU
prevented the Parties from negotiating before the CLCS makes its recom-
mendations. Indeed, in its reply to a question asked by a Member of the
Court, Kenya accepted that the sixth paragraph of the MOU “obviously
does not prohibit the Parties from concluding one or more interim agree-
ments that are subsequently finalized after the recommendation of the
CLCS on the terminus point of the outer continental shelf beyond
200 nautical miles”. However, in Kenya’s view, even if negotiations prior
to receipt of the CLCS’s recommendations “resulted in one or more
interim agreements on delimitation covering some or all maritime areas in
dispute”, those negotiations would “still be subject to finalization under
the MOU’s agreed procedure”. Thus, it argues that while under the MOU
the Parties may negotiate, and even agree on some parts of the delimita-
tion, they have to wait for the CLCS’s recommendations before those
negotiations can be finalized.
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57. With regard to the scope of the sixth paragraph of the MOU,
Kenya contends that the use of the plural of “maritime boundaries” and
“areas under dispute”, as well as the word “including” indicate that all
maritime areas were intended to be covered by that paragraph. In any
event, Kenya submits that “[a]ny single line of delimitation is . . . com-
posed of a series of indivisible and interdependent delimitations . . . In
these circumstances, the overall maritime delimitation depends on the
delimitation of the continental shelf” and thus the MOU affects the mari-
time delimitation as a whole.

*

58. For its part, Somalia contends that the sixth paragraph of the
MOU does not establish a method for the settlement of the boundary
dispute between the Parties.

59. Somalia argues that the object and purpose of the MOU was to
allow the CLCS to examine the submissions of Somalia and Kenya, with-
out prejudice to their respective delimitation claims. It points out that,
according to the Rules of Procedure of the CLCS, that body will not
make any recommendations based on submissions made by a State
regarding the outer limits of the continental shelf if there is an ongoing
dispute with another State. However, it may give consideration to sub-
missions involving areas that are in dispute if that other State gives its
consent. Somalia contends that the MOU’s object and purpose was to
provide that requisite mutual consent and that, insofar as the MOU
addressed the Parties’ delimitation dispute, it was solely to confirm that
the agreement on no-objection did not affect, and was without prejudice
to, their respective positions. It suggests that it would be “illogical” to
require continental shelf delimitation within 200 nautical miles to await
delineation beyond 200 nautical miles because the former is not in any
way dependent upon the latter. It maintains that the purpose of the
MOU’s sixth paragraph was therefore not to settle, or provide a means
for settling, the Parties’ maritime boundary dispute, but was instead to
insulate that dispute from the effects of the Parties’ understanding on
no-objection.

Somalia submits that the title of the MOU makes clear its object and
purpose as a no-objection agreement and that the introductory para-
graphs, particularly the third paragraph, also reflect this purpose, as do
the fourth and fifth paragraphs, which are concerned with enabling delin-
eation. It emphasizes that, in these introductory and operative para-
graphs, including by use of the words “without prejudice”, the MOU
treats delineation and delimitation as two distinct processes, neither one
dependent on the other except as regards the endpoint of the maritime
boundary beyond 200 nautical miles. It contends that the references to
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“future” delimitation in the text refer solely to actions occurring after the
date of signature.

60. Somalia argues that the text of the sixth paragraph “does nothing
more than reiterate the Parties’ standing obligation to attempt to agree
on the delimitation of their maritime boundary”, pointing to the similar-
ity between that paragraph and Articles 74, paragraph 1, and 83, para-
graph 1, of UNCLOS. It compares the use of the passive voice in that
paragraph with the more active formulation elsewhere in the text, regard-
ing the sixth paragraph as descriptive rather than prescriptive, and point-
ing out that other paragraphs, such as the fourth paragraph, contain
similarly descriptive language. Consequently, it contends that

“[f]ar from establishing a binding agreement to negotiate — and only
negotiate — their maritime boundary, and then only after the CLCS
has made its recommendations, [the sixth paragraph] merely acknowl-
edges the Parties’ existing obligations under [UNCLOS]” (emphasis
in the original).

In any event, Somalia argues that negotiations between the Parties regard-
ing their maritime boundary have been tried and exhausted.

61. In respect of the alleged temporal requirement contained in the
sixth paragraph, Somalia refers to the subsequent practice of the Parties,
including in undertaking negotiations with respect to their maritime
boundary prior to receiving the recommendations of the CLCS, and
argues that the MOU cannot be considered as an “agreement not to
agree” in the sense that “[iJt would provide for negotiation of the mari-
time boundary dispute, but only so long as no agreement was reached”
(emphasis in the original). It considers that the sixth paragraph of the
MOU denotes “that the complete delimitation of the maritime boundaries
between the two States shall be carried out by agreement after the CLCS
has made its recommendations” (emphasis in the original). In this respect,
it argues that “the MOU in no way prevents the Parties from negotiating
an agreement . . . however, it cannot be finalized (or ‘completed’) by fix-
ing its terminus until the Commission’s recommendations have been
received” (emphasis in the original). It contends that this does not
mean that the Parties cannot agree on the direction of the line of delimita-
tion before the CLCS has made its position known, or that the Court
must wait for the CLCS’s recommendations before proceeding to a
delimitation.

62. As to the scope of the sixth paragraph, Somalia contends that “the
MOU itself defines the maritime area in dispute strictly in terms of the
continental shelf” and makes no reference to the territorial sea or the
exclusive economic zone. It considers that the MOU is concerned only
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with the continental shelf beyond 200 nautical miles and observes that it
contains no reference to the maritime boundary within 200 nautical miles.
In respect of the use of plurals in the sixth paragraph, Somalia points out
that both the singular “area” and plural “areas” are used interchangeably
in the MOU and contends that the word “including” simply reflects the
fact that the two States will not be able to determine the endpoint of their
common maritime boundary until the CLCS’s recommendations have
been received. Somalia suggests that the circumstances of conclusion and
drafting history of the MOU confirm its interpretation, pointing particu-
larly to statements made by the Norwegian diplomat involved in the
drafting of the MOU, as well as Norway itself.

* %

63. In interpreting the MOU, the Court will apply the rules on inter-
pretation to be found in Articles 31 and 32 of the Vienna Convention,
which it has consistently considered to be reflective of customary inter-
national law (see, e.g., Question of the Delimitation of the Continental
Shelf between Nicaragua and Colombia beyond 200 Nautical Miles from
the Nicaraguan Coast (Nicaragua v. Colombia), Preliminary Objections,
Judgment, 1.C.J. Reports 2016 (I), p. 116, para. 33; Dispute regarding
Navigational and Related Rights (Costa Rica v. Nicaragua), Judgment,
LC.J. Reports 2009, p. 237, para. 47, referring to Application of the
Convention on the Prevention and Punishment of the Crime of Genocide
(Bosnia and Herzegovina v. Serbia and Montenegro), Judgment,
LC.J. Reports 2007 (I), pp. 109-110, para. 160 and Territorial Dispute
(Libyan Arab Jamahiriyal Chad), Judgment, I1.C.J. Reports 1994,
pp. 21-22, para. 41; Oil Platforms ( Islamic Republic of Iran v. United States
of America), Preliminary Objection, Judgment, I.C.J. Reports 1996 (II),
p. 812, para. 23).

64. Article 31, paragraph 1, of the Vienna Convention provides that
“[a] treaty shall be interpreted in good faith in accordance with the ordi-
nary meaning to be given to the terms of the treaty in their context and in
the light of its object and purpose”. These elements of interpretation —
ordinary meaning, context and object and purpose — are to be considered
as a whole. Paragraph 2 of Article 31 sets out what is to be regarded as
context. Article 31, paragraph 3, provides that there shall be taken into
account, together with the context, any subsequent agreement between the
parties regarding the interpretation or application of the treaty, any subse-
quent practice which establishes such an agreement, and any relevant rules
of international law applicable in the relations between the parties.

65. The sixth paragraph of the MOU is at the heart of the first pre-
liminary objection currently under consideration. It is, however, difficult
to understand that paragraph without a prior analysis of the text of the
MOU as a whole, which provides the context in which any particular
paragraph should be interpreted and gives insight into the object and pur-
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pose of the MOU. The Court will therefore proceed first of all to such an
analysis. It will then turn to an examination of the sixth paragraph.

66. As the MOU makes reference to the role of the CLCS in the pro-
cess of the delineation of the outer limits of the continental shelf beyond
200 nautical miles, it is useful first to clarify the framework within which
the Commission operates. It will be recalled that Article 76, paragraph 8,
of UNCLOS provides that:

“Information on the limits of the continental shelf beyond 200 nau-
tical miles from the baselines from which the breadth of the territorial
sea is measured shall be submitted by the coastal State to the Com-
mission on the Limits of the Continental Shelf set up under Annex II
on the basis of equitable geographical representation. The Commis-
sion shall make recommendations to coastal States on matters related
to the establishment of the outer limits of their continental shelf. The
limits of the shelf established by a coastal State on the basis of these
recommendations shall be final and binding.”

The effect of this provision is that, for States parties to UNCLOS, the
establishment of “final and binding” outer limits for their continental
shelf beyond 200 nautical miles depends on information having been sub-
mitted to the CLCS, the CLCS having made recommendations thereon,
and the relevant State having established its limits “on the basis of [those]
recommendations” (see generally Question of the Delimitation of the Con-
tinental Shelf between Nicaragua and Colombia beyond 200 Nautical Miles
from the Nicaraguan Coast ( Nicaragua v. Colombia), Preliminary Objec-
tions, Judgment, I.C.J. Reports 2016 (1), p. 136, paras. 107-108).

67. As the Court has recently observed, “the role of the CLCS relates
only to the delineation of the outer limits of the continental shelf, and not
delimitation” (ibid., para. 110). The two tasks are distinct (ibid., p. 137,
para. 112) and the delimitation of the continental shelf “can be under-
taken independently of a recommendation from the CLCS” (ibid.,
para. 114). In this respect, Article 76, paragraph 10, of UNCLOS pro-
vides that “[t]he provisions of this article are without prejudice to the
question of delimitation of the continental shelf between States with
opposite or adjacent coasts”. Nonetheless, as the Court has highlighted,
“it is possible that the two operations may impact upon one another” and
the rules of the CLCS therefore contain provisions that seek “to ensure
that its actions do not prejudice matters relating to delimitation” (ibid.,
para. 113).

68. In this respect, paragraphs 1 and 2 of Rule 46 of the Rules of Pro-
cedure of the CLCS, which is entitled “Submissions in case of a dispute
between States with opposite or adjacent coasts or in other cases of unre-
solved land or maritime disputes”, provide:

“1. In case there is a dispute in the delimitation of the continental
shelf between opposite or adjacent States or in other cases of unre-
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solved land or maritime disputes, submissions may be made and shall
be considered in accordance with Annex I to these Rules.

2. The actions of the Commission shall not prejudice matters relat-
ing to the delimitation of boundaries between States.”

Article 5 of Annex I, referred to therein, provides:

“5. (a) Incases where a land or maritime dispute exists, the Com-
mission shall not consider and qualify a submission made
by any of the States concerned in the dispute. However,
the Commission may consider one or more submissions
in the areas under dispute with prior consent given by all
States that are parties to such a dispute.

(b) The submissions made before the Commission and the
recommendations approved by the Commission thereon
shall not prejudice the position of States which are parties
to a land or maritime dispute.”

69. The CLCS has therefore taken the approach that it will not con-
sider a submission made by a State, nor issue recommendations in respect
thereof, if there is a maritime delimitation dispute between that State and
one or more other States, without the consent of all States concerned. A
State will thus be unable to establish the outer limits of its continental
shelf if it has a dispute with one or more other States and they have not
consented to the consideration of its submission by the CLCS.

*

70. The Court now turns to the text of the MOU set out above (see
paragraph 37), which it will consider as a whole. The title of the MOU is
“to grant to each other no-objection in respect of submissions on the
Outer Limits of the Continental Shelf beyond 200 Nautical Miles to the
Commission on the Limits of the Continental Shelf”. As the Court has
previously had occasion to note, a treaty’s purpose may be indicated by
its title (Question of the Delimitation of the Continental Shelf between
Nicaragua and Colo