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1. ARBITRATING BILATERAL INVESTMENT TREATIES DISPUTES
UNDER THE UNCITRAL RULES: THE CME/LAUDER AND THE

CZECH REPUBLIC ARBITRATIONS (1999-2001)

A RECENT INTERNATIONAL INVESTMENT DISPUTE, the CME/
Lauder and the Czech Republic arbitrations, has attracted widespread attention
well beyond specialized circles for a number of reasons.

This was possibly the first publicly known investment dispute involv-
ing bilateral investment treaties (BITs), which was decided in international
commercial arbitration proceedings governed by the UNCITRAL Arbitration
Rules rather than within ICSID. The national courts of the country where the
award was rendered, in casu Sweden, have had to decide on a challenge to set
aside the award brought by the losing State party in accordance with the local
arbitration statute. Had the case been brought under the ICSID Convention,
no such control by national courts would have been possible. Last but not
least, the same acts by the Czech Republic, alleged to be wrongful, were sub-
ject to two parallel arbitrations. This development has highlighted issues of
conflict of procedures, of governing treaty law and of awards, which the intri-
cate, non-coordinated network of BITs could entail in the field of interna-
tional commercial arbitration, thus potentially bringing a backlash to the legal
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security surrounding international investments.1 The speedy completion of
both the arbitration proceedings (including the full payment by the State con-
cerned) indicates that international commercial arbitration, when available
under BITs, may be a practicable alternative avenue for aggrieved investors.

The dispute arose from the interference during 1996-1999 by Media
Council, an agency of the Czech Government, with the contractual scheme
under which CME Czech Republic BV (CME), a Dutch company controlled
by Mr. Ronald Lauder, was operating in partnership with a local investor TV
Nova. This interference resulted practically in the exclusion of CME and the
destruction of its investment.

In 2000, CME initiated an arbitration proceeding against the Czech
Republic in accordance with the provisions of Article 8 of the 1991 BIT
between the Czech and Slovak Federal Republic and the Netherlands
(Netherlands/Czech Republic BIT), claiming unfair treatment and expropria-
tion without compensation. Article 8 of the treaty provides that disputes
between a Contracting State and an investor of the other Contracting State
concerning an investment of the latter shall be submitted to an ad hoc arbitral
tribunal, which shall determine its own procedure “applying the arbitration
rules of the U.N. Commission for International Trade Law (UNCITRAL).”
This Article also includes a clause on applicable law and a reference to the
Stockholm Chamber of Commerce; based on this link, the arbitration took
place in Stockholm.

The arbitration proceeding between Mr. Lauder (a U.S. citizen) and
the Czech Republic were likewise the result of another UNCITRAL arbitra-
tion, initiated in 1999 and carried out in London in conformity with similar
provisions found in Article VI of the 1991 BIT between the Czech and Slovak
Federal Republic and the United States (U.S./Czech Republic BIT), based on
the fact that CME’s investment was “controlled directly or indirectly” by Mr.
Lauder. Unlike the Netherlands/Czech Republic BIT, the U.S./Czech
Republic BIT provided to investors the alternative option of resorting to
ICSID; Mr. Lauder, however, chose to proceed with an UNCITRAL Rules
arbitration.

In its award of September 3, 2001, the tribunal carrying out the arbi-
tration in London found no injury, although it concluded that the
Government had acted unfairly in some respect. However, in a partial award
of September 13, 2001, the tribunal carrying out the arbitration in Stockholm
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found that the Czech Republic had violated several articles of the
Netherlands/Czech Republic BIT, thus causing de facto expropriation of
CME’s investment.

The Czech Government challenged this award before the competent
Court of Appeal in Stockholm pursuant to the Swedish Arbitration Act of
1999,2 claiming, inter alia, major procedural errors and lack of jurisdiction, in
that the arbitrators had disregarded the principles of lis pendens and res iudi-
cata in the light of the London proceedings and award. The award of the tri-
bunal in the Stockholm arbitration was further challenged for “excess of man-
date,” in having failed to apply Czech law in accordance with Article 8(6) of
the Netherlands/Czech Republic BIT, having relied instead on public interna-
tional law, and for being ex aequo et bono. The Court of Appeal rejected all
challenges against that award. Shortly thereafter, the arbitral tribunal in
Stockholm concluded the quantum phase of the arbitration, awarding about
US$ 250 million in damages to CME.3

2. DIRECT ARBITRATION IN BITs

These two arbitrations offer several interesting aspects for reflection. I will
focus here only on some peculiarities involved in submitting claims for breach
of BIT provisions to international commercial arbitration. The issues raised
are mainly those of: (a) the identification and interpretation of the arbitration
agreement when represented by the BIT itself; (b) the choice of the applicable
law (especially international law); and (c) the competence of domestic courts
in examining challenges against the award. In discussing these issues and their
proper solution, I will highlight the differences between investment dispute
settlement under the UNCITRAL rules and the ICSID Convention and rules,
in order to evaluate in conclusion the respective advantages and disadvantages
of one or the other method, in theory and from the parties perspective.

There have been recently other cases, particularly those under
NAFTA, where domestic courts have been called upon to review non-ICSID
awards rendered in investment arbitrations pursuant to treaties. They will be
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also taken into account in this paper, especially in the part concering the com-
petence of domestic courts in examining challenges against awards.4

The most important development in this respect has been undoubted-
ly the massive expansion of the number of BITs since the 1970s, now esti-
mated to more that 2000. As stated in a leading U.N. publication:

Given the controversy surrounding customary international
law relating to foreign investment, international agreements
could provide a source of clear and certain rules…. At the mul-
tilateral level, the adoption of agreements on investment has
proved to be far more difficult…. Thus, over the years, for
many countries BITs have provided the second best solution in
the absence of a universal investment agreement…. BITs con-
stitute at present a principal source of substantive and, espe-
cially, procedural rules for international protection of [foreign
direct investment].5

The BITs lay down both the substantive standards for treatment of for-
eign investments made by nationals and companies of either of the BIT Parties
in the territory of the other Party, and the procedural standards for the settle-
ment by direct arbitration of possible investment disputes. The adoption of
this approach by sectoral and regional agreements, such as the European
Energy Charter Treaty and NAFTA, have contributed to the standardization
of these features. However, failed attempts in 1990s at OECD, and later at
WTO, for a multilateral approach to investment protection in general, and to
direct investor-States arbitration, in particular, prevented such an approach
from having evolved from a standard feature of international investment reg-
ulation to a “legal regime” of general application.6

On the one hand, the availability of direct arbitration against the host
State by the aggrieved investor on the basis of the advance consent to such
arbitration by the States parties to the BIT, has indeed become a standard fea-
ture and a basic element of the “protection” accorded to foreign investments
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and investors. To a large extent, this feature is among the fundamental ration-
ale for these treaties. On the other hand, the exact regulation of arbitration is
one of the areas where individual BITs differ most. This is a fact both as to the
kind of disputes that can be brought to arbitration7 (especially whether they
are limited to claims for treaty breaches or include also claims for contract or
local law violations) and as to the procedural requirements that they may
impose (such as condition precedents for settlement negotiations or local
remedies). Finally, the BITs defer as to the type of arbitration procedures that
they make available for the settlement of investment disputes.

Since the entry into force of the 1965 Washington Convention estab-
lishing ICSID, direct arbitration between foreign investors and host govern-
ments has become the preferred method for resolving of investment disputes.
Indeed, the main purpose of the Convention was that of “depoliticizing” the
underlying conflicts by ensuring an impartial and efficient arbitral mechanism,
administered by an international organisation, whereby disputes would be
resolved by application of legal rules and with due respect for international
legal principles.8 Before and apart from ICSID, ad hoc arbitration based on
relevant clauses of “State contracts” or “investment agreements” between
major foreign investors and host States had been frequent.9 Arbitral tribunals
and authors have been striving to decide whether these relations, the law appli-
cable to them and the resulting awards pertain to international or transna-
tional law, rather than to the private law of contract and arbitration. Whatever
the answer, private parties have often been prevented from pursuing effective-
ly arbitral proceedings and from enforcing favourable awards due to State sov-
ereign interference and immunity in respect to execution.10

Two features of ICSID arbitration deserve to be highlighted here as an
effective solution to those difficulties. 
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37 and 40; see also Aron Broches, The Convention on the Settlement of Investment Disputes between
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Leben, Quelques réflexions théoriques à propos des contrats d’Etat, in Souveraineté Etatique Et Marches
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First, while the procedure and its administration is guaranteed by
international law (the ICSID Convention and the Centre established by the
Convention as an international institution), the provisions on applicable law
do not entail the internationalization of the investment relation, be it con-
tractual or not. According to Article 42(1) of the ICSID Convention, the par-
ties are free to agree on the applicable law. In the absence of such choice, the
law of the State party to the dispute is to be applied by ICSID arbitral tri-
bunals, as well as “such rules of international law as may be applicable.” A limit
to the application of the domestic law of the host State is thereby set forth, so
to avoid giving effect to provisions contrary to internationally accepted legal
principles, especially in the area of treatment of foreign investment. It would
be unacceptable and contrary to the purpose of the ICSID Convention that
awards issued under the aegis of an international institution would apply
domestic provisions in breach of international standards, such as those, for
example, of annulling retroactively investment contracts or providing for
expropriation without compensation, to recall frequent contentious issues in
the years when the ICSID Convention was being drafted. International law
would also be applicable, so to say independently, when issues of internation-
al treaties and other international obligations would rise in a proceedings.

The second issue concerns the conditions for the acceptance of an
obligation to settle future or existing disputes through ICSID arbitration and
for initiating of ICSID arbitration proceedings. In this respect ICSID arbitra-
tion is completely optional; the jurisdiction of the Centre extends to invest-
ment disputes between a Contracting State and a national of another
Contracting State, provided that those parties have consented in writing to
submit such a dispute to the Centre. Article 25 of the ICSID Convention pro-
vides that consent is exclusive and may not be revoked unilaterally, thus ensur-
ing legal security to the foreign investor once the host State has given its con-
sent. The Convention does not specify how consent (especially advance con-
sent) may be expressed. Thus, besides the classical instrument of a contract or
an investment agreement, consent by the host State expressed in investment
laws and in a BIT is fully operative under the Convention.11 In these
instances, the private investor’s consent may be separately expressed, just by
initiating arbitration in case of dispute relying on the advanced consent given
to ICSID arbitration by a Contracting host State through a law or a treaty.
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3. ARBITRATION WITHOUT PRIVITY UNDER BITs

Direct investor-State arbitration provided for in BITs and in other treaties
dealing with investments (such as NAFTA) has been encapsulated in the
expression “arbitration without privity.”12 The relevant treaty provision makes
it unnecessary that the investor and the State consent explicitly in writing in a
contractual clause or otherwise to submit an existing or eventual dispute to a
given arbitration procedure, as it is the normal practice under domestic law
and international conventions. The treaty provision constitutes the “advance
consent” of the State, as some treaty clauses specify (such as Article 8(2) of the
Netherlands/Czech Republic BIT). The consent of the private investor results
from it starting an arbitration proceeding, thus “accepting” the “standing
offer” made by the State in the treaty.13 The investor thus may initiate an arbi-
tration in a way “unilaterally,” without having ever consented specifically
beforehand to arbitration with the State concerned. Consent to arbitration of
both parties is expressed by the convergence of these separate declarations
made at different times. This kind of “arbitration without privity,”14 which
eliminates the need of a contractual arbitration undertaking (compromis in
respect of an existing dispute or clause compromissoire in respect of future dis-
putes), has become so relevant currently that most arbitrations pending at
ICSID are based more frequently on such a BIT clause rather than on a con-
tractual provision.15

The widespread participation of States in the ICSID Convention
(about 140 ratifications presently) and the guarantees of efficient and impar-
tial process surrounding the ICSID system of dispute settlement would seem
to justify an almost exclusive reference to ICSID in BITs. However, this does
not appear to be the case for a number of reasons. For example, if one or both
States are yet to join the ICSID Convention at the time of concluding the BIT,
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15 See News from ICSID, Summer (2003), at 2 (indicating that the latest 15 cases registered since
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providing for an alternative means for investment dispute settlement would be
inevitable. Even in case both BIT Parties are also members of ICSID, the ten-
dency is that the BIT lists other dispute settlement mechanisms, which the
parties to a dispute, in practice the foreign investor as a claimant, can resort to. 

As stated by the above-referred U.N. publication: 

The earliest investor-to-State dispute provisions contained
each contracting party’s consent only to ICSID arbitration.
The recent trend is to give investors a choice of mechanisms.
One choice authorized by some BITs is arbitration through
some institutions other than ICSID or the affiliated Addi-
tional Facility. Other institutions include the International
Chamber of Commerce or the Stockholm Chamber of
Commerce. 

Another choice is ad hoc arbitration, that is arbitration before
a single individual appointed, or a tribunal specially constitut-
ed, for a particular dispute. 

…

The decision to provide alternatives to ICSID arbitration is the
result of a number of considerations. First, there was concern
at one point that ICSID awards might be particularly vulner-
able to annulment. Second, the successful use of UNCITRAL
rules by the Iran-United States Claims Tribunals seemed to
suggest that these rules were especially adaptable to investor-
to-State dispute-settlement.16

The Netherlands/Czech Republic BIT appears peculiar in this respect
as it does not allow ICSID arbitration, but provides only for international
commercial arbitration in accordance with the UNCITRAL Arbitration
Rules.17
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Relevant BIT clauses not referring to ICSID normally provide for ad
hoc arbitration under the UNCITRAL Arbitration Rule (with or without indi-
cation of an appointment authority in case of need) and/or arbitration under
the rules of other administering arbitration institutions, such as the
International Chamber of Commerce or the Stockholm Chamber of
Commerce. All these models share the common feature of pertaining to the
category of international commercial arbitration, whereby the arbitration is
ultimately governed by municipal law, which often follows the 1985 UNCI-
TRAL Model Law of International Commercial Arbitration (UNCITRAL
Model Law). Awards are also subject to challenges and to control by the courts
according to local arbitration statutes in the country where they are rendered,
while their recognition and enforcement abroad is subject to the 1958 New
York Convention on Recognition and Enforcement of Foreign Arbitral Awards
(the New York Convention). Awards rendered pursuant to the rules of the
ICSID Additional Facility, which is also provided for in some BITs and in
NAFTA Article 1130, are also subject to the New York Convention.18

Notwithstanding this variety of options usually made available, most
if not all generally known investment arbitrations under BITs have so far been
conducted within ICSID; as a result, questions of application of the model of
international commercial arbitration to BIT investment dispute resolution
have been subject to limited attention, if any at all.19 The CME/Lauder cases
seem the first instance of a major investment dispute arising under BITs being
resolved in UNCITRAL arbitration (a term that I use here as synonymous to
international commercial arbitration). These arbitrations have evidenced a
number of specific questions, if not problems, that may arise from the combi-
nation of BIT clauses on arbitration with a recourse to standard international
commercial arbitration.

As demonstrated by the CME/Lauder cases, such problems may be
amplified by the possibility for investors to claim breaches of different BITs
and to seek relief through different arbitration proceedings under each of the
invoked treaties in respect of a single investment and regarding the same event
(that is an allegedly tortuous conduct by the host State), leading thereby to
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Management 3 (2004).



parallel proceedings and potentially conflicting awards. This result is due to
the fact that many if not most BITs protect not only investments made by
nationals, individual and corporations of one State directly into the other
State, but also investments made indirectly through a company controlled by
the investor in another State. Hence, the host State may face multiple arbitra-
tions under different BITs in relation to the essentially same events.

4. INTERNATIONAL COMMERCIAL ARBITRATION FOR
INVESTMENT DISPUTES UNDER BITs

By providing for recourse to arbitration under the UNCITRAL Arbitration
Rules, BITs refer investor-State disputes to international commercial/trade/
economic arbitration, which is the preferred method today for solving of most
international disputes having an economic content between subjects of differ-
ent countries. In providing for direct investor-State dispute settlement through
this type of arbitration, BITs add some peculiar features to the otherwise appli-
cable scheme of international commercial arbitration that must be taken into
account.20

The instruments of international commercial arbitration, to which
BITs refer directly or indirectly include:

– the New York Convention of 1958, dealing with the recognition
by State courts of arbitration agreements and awards made in
other countries or under foreign law;

– the European Convention on International Commercial Arbi-
tration of 1961 (the Geneva Convention) on the same subject;

– the UNCITRAL Arbitration Rules, unanimously approved and
commended by the U.N. General Assembly in 1974 for the con-
duct of ad hoc arbitration;

– the UNCITRAL Model Law on International Commercial Arbi-
tration of 1985, also recommended by the U.N. General
Assembly “in view of the desirability of uniformity of the law of
arbitral procedures and the specific needs of international arbi-
tration practice.”
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The autonomy of international commercial arbitration has been rec-
ognized both in domestic laws and in the relevant international instruments,
distinguishing it from purely domestic arbitration both at the seat and as to
recognition of awards in other countries, especially for the purpose of limiting
the interference by local courts.21 The UNCITRAL Model Law was drafted,
and has been used extensively, as a basis for enactment of national legislation
addressing the regulation, recognition and enforcement of international arbi-
tration taking place in the forum or abroad without distinction.22 States have
now come to accept, and view with favour, the existence of this widespread
practice. They tend to facilitate and support the effectiveness of this type of
arbitration within their territories and cross-border through appropriate spe-
cial domestic legislation and the aforementioned international instruments.

Article 1(3) of the UNCITRAL Model Law defines arbitration as
international if, in the first instance, “the parties to an arbitration agreement
have, at the time of the conclusion of that agreement, their place of business
in different States.” The New York Convention does not rely on a definition
of the “international” character of arbitration. In fact, in conformity with its
title, its Article I(1) focuses on the “recognition and enforcement of foreign
arbitral awards,” i.e., those “made in the territory of a State other than the
State where the recognition and enforcement of such awards are sought, and
arising out of differences between persons whether physical or legal.” The New
York Convention does not regulate the proceedings either directly or indirect-
ly; therefore, it does not deal with the prerequisites, if any, that make the
choice of arbitration to settle a given dispute admissible. In addition, the
Convention is neither concerned with the constitution of an arbitral tribunal
nor with the conduct of the proceedings. These matters, which fall within the
responsibility of the parties and the arbitrators, are covered by other instru-
ments (such as the applicable arbitration rules, UNCITRAL Model Law),
mostly on an optional basis.

There is an unanimous recognition that disputes between a State or a
State entity, on the one hand, and private businessmen or enterprises of anoth-
er State, on the other hand, can also be properly subject to dispute resolution
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22 The Swedish Arbitration Act of 1999 has taken the UNCITRAL Model Law into account,
however, it does not follow it in all respects, as is the case, for instance, with the German Arbitration Act
of 1998. See Kaj Hobér, Arbitration Reform in Sweden, 17 Arb. Int’l 351, 352 (2001).



procedures of international commercial arbitration. This practice has, indeed,
been an important feature of international economic intercourse for decades.23

In principle, there can be little doubt, if any, that internation-
al arbitration arising from a dispute between States and foreign
subjects, under a contractual relationship between the parties,
should be put on the same level as arbitrations between two
private parties, and not as arbitrations between States, which
are governed as such by public international law…. [T]here is
no reason to believe that the general legal principles applying
to international commercial arbitration… do not apply when
one of the parties is a State or another public entity, only in
view of this particular circumstance. As far as the applicable
international conventions are concerned, this does not seem to
be open to doubt, especially in view of the broad wording, and
even more the broad policy of the New York Convention. The
practice of courts and arbitral tribunals confirms this assump-
tion.24

Even if the dispute is not contractual (as in the case of investment dis-
putes based on BITs), “[a]rbitration of a dispute arising in the course of an
international economic transaction involving one or more public entities will
be considered as commercial, particularly where the arbitration takes place
between a state, a state-owned entity, and a foreign private undertaking.”25

The fact that the dispute at issue cannot be properly defined as “commercial,”
as the term is used in civil law, is immaterial. It is generally agreed that the
term “commercial” found in most international instruments on arbitration is
intended to have a purely economic meaning, not a restrictive meaning, so
that it does not prevent recourse to arbitration in respect of relationships that
would not be defined as “commercial” under the commercial law or statutes of
a given country.26 This understanding explains why the terms “trade” or “eco-
nomic” arbitration are preferred by many authors, when such a qualification
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23 The Annual Report of the International Chamber of Commerce for 2001 reported that almost
10% of the new arbitral proceedings under the ICC Rules of Arbitration in that year involved at least
one State or State entity.

24 Riccardo Luzzatto, International Commercial Arbitration and the Municipal Law of States,
157 Hague Rec. des Cours 87-88 (1977). 

25 Fouchard, Gaillard, Goldman On International Commercial Arbitration 40, para. 69
(Emmanuel Gaillard & John Savage, eds., 1999). 

26 Id. at 41, para. 70.



is intended to distinguish these procedures from those applied in inter-State
arbitration.27

As to the UNCITRAL Model Law, a note to the official edition by the
United Nations regarding its Article 1 (which provides that “[t]his law applies
to international commercial arbitration”) specifies that “[t]he term ‘commer-
cial’ should be given a wide interpretation so as to cover matters arising from
all relationships of a commercial nature, whether contractual or not.” Article
I(3) of the New York Convention follows the same approach in that it requires
the Contracting States to make a specific declaration (which very few have
made), if they want to restrict its application to arbitration of disputes “arising
out of legal relationships, whether contractual or not, which are considered as
commercial” under their national law.

On the other hand, not all commercial disputes, related or not to a
contractual relation between a State and a foreign company, involve an invest-
ment, even if the typical for an investment duration element is present. If this
is the case, neither the substantive provisions nor the direct arbitration clauses
of BITs apply. Since the ICSID Convention contains no definition of the
notion of “investment,” and BITs normally contain broad definitions, the
defence of lack of jurisdiction because of the absence of an investment, though
often raised, has rarely if ever prevailed.28 It could happen that the subject
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27 Under the NAFTA treaty of 1994, establishing the North American Free Trade Area, arbitra-
tion of investment disputes between one of the Parties (Canada, Mexico and the United States) and
investors of another Party can be settled, based on the Contracting Parties’ advance consent expressed in
the treaty, by international commercial arbitration with application (beside ICSID and its Additional
Facility) of the UNCITRAL Arbitration Rules. See NAFTA Article 1120(b). The arbitral tribunal “shall
hold an arbitration in the territory of a Party that is a party to the New York Convention” (Art. 1130)
and all claims submitted to arbitration “shall be considered to arise out of a commercial relationship or
transaction for the purposes of Article I of the New York Convention” (Art. 1136(7)).

Following the same principles, the awards rendered in disputes between aggrieved U.S. investors
and Iran by the Iran-U.S. Claims Tribunal in the Hague, established by the Algiers Agreement of 1981
between these two countries, are generally held to pertain to international commercial arbitration, both
because private claimants are parties and in view of the application of the UNCITRAL Arbitration Rules
to the proceedings. A French court, before which an U.S. investor sought recognition of an award, has
held that the French provisions on recognition of international/foreign (economic) awards were applica-
ble. See Golshani v. Iran, Cour d’appel de Paris (June 28, 2001), Revue de l’arbitrage 163 (1/2002); for
a summary of the decision and noting the particular features of the Iran-U.S. Claims Tribunal and the
effect those features have on the applicability of provisions of French law dealing with foreign arbitral
award, see also 2 Cahiers de l’arbitrage 13-14 (2004). 

28 This defense has notably been rejected in the Decision on Jurisdiction rendered in Salini v.
Morocco, supra note 13 (involving a highway construction contract), in SGS v. Pakistan, ICSID Case
No. ARB/01/13, Decision of Objections to Jurisdiction, Aug. 6, 2003, and SGS v. The Republic of the
Philippines, Case No. ARB/02/6, Decision of Objections to Jurisdiction, Jan. 29, 2004, both decisions
are available at <http://www.worldbank.org/icsid/cases>, and involve import evaluation services. See also
Tokios Tokelès v. Ukraine, Case No. ARB/02/18, Decision on Jurisdiction, July 29, 2004, at para. 89,
and the Dissenting Opinion of the Tribunal’s President Prosper Weil, available at <http://www.world-
bank.org/icsid/cases>. 



matter of a dispute qualifies as an investment under a BIT, but does not qual-
ify as such for the purposes of ICSID jurisdiction.29 This might explain the
reference to arbitration under the UNCITRAL Arbitration Rules or to the
rules of some private arbitral institution in provisions of BITs, even when both
States are parties to the ICSID Convention. Under those rules, the qualifica-
tion of the dispute as arising out of an investment would be immaterial for
competence purposes. The ICSID Additional Facility also do nor require that
the dispute arises out of an investment, although it excludes from it coverage
disputes relating to “ordinary commercial transactions.”30

5. MODIFICATIONS BY BITs OF APPLICABLE 
ARBITRATION RULES

The lack of contractual privity in the arbitration clauses of BITs highlights that
BIT protections may be invoked even in the absence of any contractual or
other relationship between the investor and the host State. Not being based on
private law, the treaty-based investment arbitration has some additional pecu-
liarities, altering “the private nature of the dispute by introducing certain
aspects of inter-State disputes.”31 The treaty involved may include provisions
that complement or modify, by enlarging or restricting, access to arbitration
and/or may contain features different in respect to the otherwise applicable
rules, be they found in the ICSID Convention, the New York Convention, the
UNCITRAL Arbitration Rules or in other texts. Thus, for example, NAFTA
Article 1120(2) explicitly states that the arbitration rules chosen by the
claimant (either the ICSID Convention, the ICSID Additional Facility or
UNCITRAL) shall govern the arbitration “except to the extent modified by
this Section B.”

Many BITs prescribe a compulsory preliminary negotiations for an
amicable settlement or a defined period of time (for example, six months from
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29 There may be a difference between the terminology of Art. 25(1) of the ICSID Convention,
which applied to “any legal dispute arising directly out of an investment” and the terminology found in
many BITs, which may refer to disputes “in connection with an investment.”

30 See Introduction to the ICSID Additional Facility Rules, Arts. 2(b). As to ICSID, reference is
generally made to the Report of the Executive Directors, supra note 8. On the issue, see generally Farouk
Yala, La notion d’”investissement” dans la jurisprudence du CIRDI, Nouveaux développements dans le
contentieux arbitral transnational relatif à l’investissement international, Colloque de l ‘Institut des
Hautes Etudes Internationales (forthcoming).

31 Phillipe Pinsolle, The Annulment of ICSID Arbitral Awards, 1 J. World Investment 243, 257
(2000). See also Bernardo M. Cremades & David J.A. Cairnes, The Brave New World of Global
Arbitration, 3 J. World Investment 173, 183-84 (2002), describing a “new field of arbitral activity—a
hybrid between private arbitration and inter-State arbitration” arising from investor-State arbitrations).



the formal notice of the dispute by the investor to the host State32) before the
actual commencement of the arbitration proceeding. Another example is
NAFTA Article 1135, which provides for the possibility of consolidating con-
nected arbitration, a unique and innovative feature. The coordination between
the multilateral instrument and the bilateral might create difficulties. There is
no doubt that bilaterally the ensuing modifications are valid in accordance
with Article 41 of the 1969 Vienna Convention on the Law of Treaties con-
cerning “[a]greements to modify multilateral treaties between certain of the
parties only.” This development might be viewed rather as a selective applica-
tion of some provisions of the multilateral instrument to a different context by
a separate treaty. 

Another kind of modification is represented by treaty clauses indicat-
ing the applicable law. Such clauses are present in some BITs, as illustrated by
Article 8(6) of the Netherlands/Czech Republic BIT.33 This kind of modifica-
tion affects the procedural and substantive rules that would otherwise be appli-
cable. On the one hand, the applicable law provisions “pre-empt” any choice
of law that the parties to the dispute could have otherwise made; on the other
hand, they indicate to the arbitrators the applicable law(s) in the absence of
choice by the parties, instead of having them follow the otherwise applicable
arbitration rules in this respect.

Thus, despite the specific commercial arbitration procedures invoked,
the investor-State arbitration has a “quasi-public character, or at least an
inescapably public element,”34 which is relevant from various points of views.
The jurisdiction of the tribunal in such arbitrations is not based on a private
agreement by the parties to the dispute, but is predetermined by the two
States. Possibly, it cannot be restricted by the will of the parties to the dispute,
nor can the rights stemming from the treaty (including for obtaining a deci-
sion once the procedure has been set in motion), be reduced by the operation
of other normative texts, including other BITs. The right of action to com-
mence arbitration is given to the foreign investor directly by the BIT, and the
investor can make use of it in the event of a dispute, thus displacing the juris-
diction of domestic courts that might be otherwise competent on the same
subject matter. The arbitral jurisdiction provided for by the treaty is exclusive
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32 NAFTA Article 1119 requires the claimant to deliver to the Disputing Party a written notice
of its intention to submit a claim to arbitration, at least 90 days before the claim is actually submitted.

33 Only a few of the Dutch BITs include such a provision, which is not typical in BITs. For exam-
ple, choice of law provisions have only been used “occasionally” by Switzerland. See Jean-Christophe
Liebeskind, State-Investor Dispute Settlement Clauses in Swiss Bilateral Investment Treaties, 20 ASA
Bull. 27, 51 (2002). The practice of the United States is not to include choice-of-law provisions in BITs.

34 Cremades and Cairnes, supra note 31, at 184-85.



as to claims based on the treaty, as it was held in various precedents on the
point.35

6. THE APPLICATION OF PUBLIC INTERNATIONAL LAW
INSTEAD OF DOMESTIC LAW IN UNCITRAL INVESTMENT

DISPUTES ARBITRATIONS 

On the basis of the generally accepted in international commercial arbitration
notion of “party autonomy,”36 the disputing parties may not only choose the
applicable substantive law among different national laws, be they objectively
connected in some way to their contract or not. They may choose even rules
not part of a definite legal system, such as trade usages or “merchant law” (lex
mercatoria), i.e., the principles of commercial law commonly used and recog-
nised in international trade.37 Further, the choice of public international law,
alone or in combination with other sources, is also admitted, especially when
a State is party to the arbitration.38

The purpose and features of BITs explain the prominent role of inter-
national law as the law to be applied in case of investor-State arbitration of
disputes under the treaty.39 Private investors bringing BIT claims normally
allege that their rights established under the applicable treaty have been
breached by the host State.40 The breach of treaty provisions is obviously a
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35 See, e.g., Lanco v. Argentina and Salini v. Morocco, supra note 13, so holding notwithstanding
contractual clauses providing for the competence of domestic courts. For a partially different solution see
SGS v. The Philippines, Decision on Objections to Jurisdiction, supra note 28. 

36 Fouchard, Gaillard, Goldman, supra note 25, at 785, paras. 1421 et seq.
37 Ole Lando, The Law Applicable to the Merits of the Dispute, in Contemporary Problems in

International Arbitration 101, 104-05 (Julian D. M. Lew, ed., 1986); René David, Arbitration In
International Trade (1985), at 344-47 (describing the flexible application of national laws).

38 See Prosper Weil, Principes généraux du droit et contrats d’Etat, in Le droit des relations
économiques internationales: études offertes à Berthold Goldman 387 (1982); Ibrahim F.I. Shihata &
Antonio R. Parra, Applicable Substantive Law in Disputes between States and Private Foreign Parties:
The case of Arbitration under the ICSID Convention, in Planning Efficient Arbitration Proceedings:
The Law Applicable in International Arbitration 294, 298 (International Council for Commercial
Arbitration, Congress Series No. 7, 1996); Stephen M. Schwebel, The Law Applicable in International
Arbitration: Application of Public International Law, in Planning Efficient Arbitration Proceedings: The
Law Applicable in International Arbitration 562 (International Council for Commercial Arbitration,
Congress Series No. 7, 1996); David, supra note 37, at 347-49. Professor Schreuer also considers the
choice of public international law admissible for contractual claims submitted to ICSID arbitration.
Internationalization of the State-foreign investor agreement is recommended as, “[i]n most situations, a
more realistic way to protect the investors’ interests against the vagaries of the host State’s law.” Christoph
H. Schreuer, The ICSID Convention: A Commentary 562 (2001). [hereinafter ICSID Commentary].

39 Cremades and Cairns, supra note 31, at 183.
40 Treaty violations may be the only subject matter of an investor’s complaint: thus, under

NAFTA Article 1116, an investor can allege a breach only of the investment protection listed in section
A of Chapter 11.



matter of international law; the existence of any such breach has to be deter-
mined by application of its rules and principles.

As already mentioned above, one of the basic features of BITs is that
the standard of treatment and protection agreed by the two Contracting States
for the benefit of their respective investors can be directly invoked by any such
aggrieved investor of a Contracting State against the other (host) State through
the agreed means for direct investor-State dispute settlement. In the absence of
such a procedural right, it would be for the home State of the investor to raise
the question with the other State by making use of the right of diplomatic pro-
tection. Thus, BITs do not only grant procedural remedies to investors, but
also allow them to invoke directly in arbitration the relevant norms and stan-
dards of public international law.

How does this feature interact with UNCITRAL arbitration? Article
33(1) of the UNCITRAL Arbitration Rules provides that: 

The arbitral tribunal shall apply the law designated by the par-
ties as applicable to the substance of the dispute. Failing such
designation by the parties, the arbitral tribunal shall apply the
law determined by the conflict of law rules which it considers
applicable.

The approach is thus typical of private law. This would not prevent,
however, a tribunal set up under a BIT to apply, in the absence of any indica-
tion as to the applicable law, public international law to an alleged treaty
breach as the law properly applicable to such State conduct under the BIT,
which represents the “terms of reference” of the tribunal.41

The CME v. the Czech Republic arbitration was different because the
relevant BIT includes a clause on applicable law. Article 8(6) of the
Netherlands/Czech Republic BIT provides as follows:

The arbitral tribunal shall decide on the basis of the law, tak-
ing into account in particular though not exclusively: 
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41 As the Institut de Droit International, in its “Resolution on Arbitration between States, State
Enterprises or State Entities, and Foreign Enterprises,” stated in 1989, “[t]he parties have full autonomy
to determine the procedural and substantive rules that are to apply in the arbitration. In particular, (1)
a different source may be chosen for the rules and principles applicable to each issue that arises and (2)
these rules and principles may be derived from different national legal systems as well as from non-
national sources such as principles of international law, general principles of law and the usage of inter-
national commerce.” Annuaire de l’institut de Droit International 330 (1990).



(1) the law in force of the Contracting Party concerned;

(2) the provisions of this Agreement, and other relevant
Agreements between the Contracting Parties;

(3) the provisions of special agreements relating to the invest-
ment;

(4) the general principles of international law.

This clause, as agreed upon by the Contracting Parties in the BIT, is
equivalent to a choice of law clause agreed upon by the disputing parties. Since
Article 8(5) have subjected the procedure to the UNCITRAL Arbitration
Rules, Article 8(6) would fit into the first sentence of Article 33(1) of these
Rules which provides that “[t]he arbitral tribunal shall apply the law designat-
ed by the parties as applicable to the substance of the dispute.” The above BIT
clause is binding upon the Tribunal. However, the basis of its application is not
a choice of law by the parties to and for the dispute. This results from the ini-
tiation by one of the parties of an arbitration under the BIT, which in turn
implies the acceptance of all relevant provisions of the treaty, including Article
8(6) on applicable law.

In an arbitration without privity, such as in the case of BITs, an indi-
cation of the applicable law made directly in the treaty by the Contracting
Parties displaces and renders inapplicable altogether the choice of law provi-
sions of the applicable arbitration rules, in the discussed case, Article 33(1) of
the UNCITRAL Arbitration Rules, including those which apply in case the
parties have made no choice. Article 8(6) of the Netherlands/Czech Republic
BIT thus replaces the second sentence of Article 33(1), which provides that
“[f ]ailing such designation by the parties, the arbitration tribunal shall apply
the law determined by the conflict of laws rules which it considers applicable.”

The same approach was taken in what appears to be the only prece-
dent for an arbitration of an investment dispute based on a BIT containing a
similar to the cited above choice of law provision, namely the ICSID award in
the Goetz v. Burundi case.42 In that case, the arbitral tribunal considered that
the provision on applicable law in the applicable Belgium/Burundi BIT was an
indirect choice of law by the parties, and that the criteria to be applied under
Article 42(1) of the ICSID Convention in case of absence of parties’ choice
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42 Goetz v. Burundi, Award, supra note 13.



(“the law of the Contracting State party to the dispute and such rules of inter-
national law as may be applicable”) were therefore irrelevant.43

Article V of the Algiers Agreement establishing the Iran-U.S. Claims
Tribunal, which was also to apply the UNCITRAL Arbitration Rules, is
another interesting precedent in that it indicated directly the applicable law(s)
derogating from Article 33 of the UNCITRAL Arbitration Rules. The Iran-
U.S. Claims Tribunal adopted the content of Article V in its own Rules for the
selection in each case of the applicable law.44 A commentator has noted that
“[i]n some respects the Tribunal’s modified rule places limits on the extensive
party autonomy so insistently pursued by the UNCITRAL drafters.”45

A further peculiarity of provisions such as Article 8(6) of the
Netherlands/Czech Republic BIT is that they must, of course, be interpreted
as treaty provisions in accordance with the principles of interpretation of
treaties under public international law, and not as contract clauses. The main
difference in this respect is that an objective interpretation of the treaty provi-
sion is required rather than one seeking to determine the intent of the parties
to a contract. It is also worth observing that Article 8(6) of the
Netherlands/Czech Republic BIT is peculiar in respect of the discretion it
grants to the tribunal in selecting the legal rules to be applied. The arbitration
tribunal is directed by the BIT to “decide on the basis of the law, taking into
account in particular though not exclusively” particular sources of law. Thus,
the fundamental requirement of the treaty is that any award must be based on
legal rules and principles. However, the provision grants to the tribunal a
remarkable discretion as to which law to apply. It must “take into account” but
not “exclusively” the set of rules listed thereafter.46

It is worth noting that the list includes both items, which are “law” in
the sense of a definite legal system (such as “the law in force of the Contracting
Party concerned”), and specific legal provisions or “rules of law,” such as the
BIT itself (“this Agreement”) and “other relevant Agreements between the
Contracting Parties.” The list refers also to contractual provisions, which are
not by themselves “law” (“the provisions of special agreements relating to the
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43 Id. paras. 94-99.
44 See Article 33(1) of the Rules of Procedure of the Iran-U.S. Claims Tribunal, which states:

“The arbitral tribunal shall decide all cases on the basis of respect for law, applying such choice of law rules
and principles of commercial and international law as the arbitral tribunal determines to be applicable,
taking into account relevant usages of the trade contract provisions and changed circumstances.”
(Emphasis added)

45 Stewart Abercrombie Baker & Mark David Davis, The UNCITRAL Arbitration Rules in
Practice– the Experience of the Iran-U.S. Claims Tribunal 177 (1992).

46 There is a difference between an obligation to “take into account” and an obligation to “apply.”
A basic example of this distinction is found in Article 33(1) of the Iran-U.S. Claims Tribunal Rules,
which direct the Tribunal to apply certain rules and to take into account others. See supra note 44. 



investment”).47 In accordance with the explicit discretion in the clause, there
is no order nor priority between the various categories of law listed in Article
8(6) of the Netherlands/Czech Republic BIT that the tribunal has to take into
account “particularly though not exclusively” to decide “on the basis of the
law.” As recognized by the Court of Appeal of Stockholm no indication is
given as to the respective roles of “the law in force of the Contracting Party
concerned” (the Czech law) on the one hand, and the provisions of the BIT
and “the general principles of international law,” on the other hand.48

In a case where claims are for treaty violations, international law alone
is relevant because international obligations of States are governed exclusively
by international law. If the “cause of action” at issue arises under internation-
al law, then international law applies to evaluate the lawfulness of the State’s
conduct even if the legal relationship (or a contract where applicable) is gov-
erned, as is normally the case, by domestic law.49

In its challenge of the CME v. the Czech Republic award rendered in
Stockholm before the Stockholm Court of Appeals, the Czech Republic com-
plained that the arbitrators had breached Article 8(6) the Netherlands/Czech
Republic BIT in not having applied Czech law. In rejecting this challenge the
Court stated that:

The wording that the arbitral tribunal shall “take into account
in particular although not exclusively” must be interpreted
such that the arbitrators may also use sources of law other than
those listed. […] The un-numbered list almost gives the
impression that the contracting states have left to the arbitra-
tors the determination, on a case by case basis, as to which
source or sources of law shall be applied. If the case concerns
an alleged violation of the investment Treaty, it might be rele-

20 ICSID REVIEW—FOREIGN INVESTMENT LAW JOURNAL

47 Professor Schreuer, in his Commentary of the ICSID Convention in relation to Article 42(1),
which discusses the freedom of the parties to select “rules of law” of their choice, states that the sen-
tence “refers to ‘rules of law’ rather than to systems of law.” Therefore, it is generally accepted that the
parties are not restricted to accepting an entire system of law tel quel but are free to combine, to select
and to exclude rules or set of rules of different origin.” See ICSID Commentary, supra note 38, at 565.

48 Based on a textual interpretation, the last expression is equivalent to “international law” or
“customary/general international law,” which is of course relevant for the interpretation of the BIT pro-
visions, including Article 8(6). As a Dutch author has observed based on a comparison of many BITs,
expressions such as “general principles of international law,” “general rules and principles,” “generally
accepted/recognized rules and principles” of international law are common in these BIT clauses. See Paul
Peters, Dispute Settlement Arrangements in Investment Treaties, 22 Neth. Y.B. Int’l L. 113 (1991) (stat-
ing that “[m]ost of these presumably mean the same thing: all rules and principles of general interna-
tional law and customary international law which the tribunal considers applicable”). 

49 See the case of Certain Norwegian Loans (France v. Norway), 1957 I.C.J. Rep. 9 (Judgment of
July 6, 1957), at 37 (Sep. Op. Lauterpacht).



vant first of all to apply international law, in light of the
Investment Treaty’s purpose of affording protection to foreign
investors by prescribing norms in accordance with interna-
tional law…The interpretation which can be given to the
wording of the clause is thus hereby confirmed, namely that
the clause leaves to the arbitral tribunal to take into account
Czech law and other sources of law insofar as such are relevant
to the dispute.50

The Court observed further that “if the case concerns an alleged vio-
lation of the Investment Treaty, it might be relevant first of all to apply inter-
national law, in light of the Investment Treaty’s purpose of affording protec-
tion to foreign investors by prescribing norms in accordance with internation-
al law.”

The irrelevance of internal law in such a situation is reinforced by two
basic principles of international law, namely that: “[a] party may not invoke
the provisions of its internal law as justification for its failure to perform a
treaty”;51 and, more generally, that in case of international responsibility for a
wrongful act (namely for an act “which is attributable to the State under inter-
national law,” and which “constitutes a breach of an international obligation
of the State”) “[t]he characterization of an act as internationally wrongful is
governed by international law.” Additionally, “[s]uch characterization is not
affected by the characterization of the same act as lawful by internal law.”52

The same principle is spelled out by the International Law
Commission (ILC) Articles on State Responsibility. In Part II of the text,
regarding the consequence of wrongfulness, namely the obligation to make
“full reparation” for the injury caused, which “includes any damage, whether
material or moral, caused by the internationally wrongful act of the State.”53

As stated in Article 32: “[t]he responsible State may not rely on the provisions
of its internal law as justification for failure to comply with its obligations
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50 Judgement of the Svea Court of Appeal, supra note 3, at 93.
51 Vienna Convention on the Law of Treaties, Art. 27.
52 International Law Commission Articles on Responsibility of States for Internationally

Wrongful Acts, Arts. 2 and 3. These Articles have been included as Annex by the U.N. General Assembly
to its resolution 56/83 of December 12, 2001 and commended to the attention of the U.N. Member
Governments. As the Commentary by the ILC to Article 3 makes it clear, the principle that domestic
law cannot prevent wrongfulness under international law is a basic customary principle. See James
Crawford, The International Law Commission’s Articles on State Responsibility: Introduction, Text and
Commentary 86 (2002).

53 ILC Articles on State Responsibility, Article 31.



under this part.” All the above provisions by the ILC reflect basic principles of
customary international law.54

What is then the relevance of the reference to the domestic law of the
Party concerned in Article 8(6) of the Netherlands/Czech Republic BIT? The
answer can be found in the text of Article 8(4) of the treaty which, as men-
tioned before, and differently from some other BITs (notably those of the
United States), submits to direct arbitration not just the disputes stemming
from a claim for breach of the BIT obligations, but also any dispute between
a Contracting State and an investor of the other State “concerning an invest-
ment of the latter.”55

Disputes having as their object contractual or legal rights of the foreign
investor under domestic law, as was in part the case in the Goetz v. Burundi
dispute, are thus also amenable to arbitration under the BIT and would have
to be decided applying the law of the host State involved, should the investor
also bring such a claim against the host State. The breach of domestic law may
not necessarily entail breach of international law, as held by the International
Court of Justice in the ELSI case.56 On the other hand, by violating some pro-
vision of its domestic law in respect of the foreign investor, the host State may
also have committed, at the same time, a breach of the treaty (or of customary
international law) and, therefore, be liable under international law. In such a
case, the arbitral tribunal may have to interpret and apply domestic law as a
preliminary step in order to pinpoint the exact conduct of the State. This step
may be required even if the relevant BIT provision does not mention domes-
tic law as a law to be taken into account. However, domestic law in either case
is considered as a fact from the point of view of international law, when the
latter has to be applied in order to evaluate the lawfulness or unlawfulness of
the State’s conduct under international law.57
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54 Ian Brownlie, Principles of Public International Law 34 (5th ed., 1998).
55 See Giorgio Sacerdoti, Bilateral Treaties and Multilateral Instruments on Investment

Protection, 269 Hague Rec. Des Cours 261, 445 (1997) (“BITs’ clauses that direct the tribunal to apply
both domestic and international law indicate…that the arbitral dispute settlement procedure is not only
applicable to disputes concerning an alleged breach of international law (including the BITs’ provisions).
Depending upon the language of the text as to the types of disputes covered, arbitration may be avail-
able for other disputes between the investor and the host State arising under its domestic law with respect
to a covered investment”).

56 Case concerning Elettronica Sicula S.p.A. (ELSI) (United States of America v. Italy), 1989 I.C.J.
Rep. 4 (Judgment of July 20, 1989), para. 124.

57 Brownlie, supra note 54, at 39.



7. APPLICABLE LAW: A COMPARISON WITH ICSID ARBITRATION

Even when Article 42(1) of ICSID Convention is applicable, and the parties
have made no choice of law,58 the reference to the host State’s law and “such
rules of international law as may be applicable,”59 has consistently been inter-
preted and applied as requiring that ICSID tribunals, being international in
that they are constituted and operate pursuant to an international convention,
apply rules of international law in lieu of any domestic law provision that
would be contrary to international law.60 Decisions based on Article 42(1),
second sentence, have given precedence to international law whenever some
otherwise applicable provision of domestic law have been found contrary to
rules of international law on the treatment of foreigners. Conflicting domestic
law was not applied, neither concurrently nor otherwise.61 Thus, in the Amco
v. Indonesia case (in which the parties did not agree upon the applicable law),
the ad hoc Committee found that Article 42(1) of the ICSID Convention
empowers the tribunal to apply the rules of international law in order to fill a
lacuna in the municipal law, and also to ensure the prevalence of the norms of
international law when there is a contradiction with municipal law.62 The ad
hoc Committee in Klockner v. Cameroon (the first and controversial annulment
under the ICSID Convention), where also the parties had not selected the
applicable law, similarly decided that Article 42(1) granted precedence to the
rules of international law in cases in which the municipal law could not be rec-
onciled with the principles of international law.63 Statements in a similar vein
were made by the tribunal in the case of Letco v. Liberia.64
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58 Article 42(1) of the ICSID Convention states: 

The Tribunal shall decide a dispute in accordance with such rules of law as may be
agreed by the parties. In the absence of such agreement, the Tribunal shall apply the
law of the Contracting State party to the dispute (including its rules on the conflict
of laws) and such rules of international law as may be applicable.

59 For the contentious travaux préparatoires of this text, see Aron Broches, The Convention on the
Settlement of Investment Disputes between States and Nationals of other States, 136 Rec. Des Cours
345 (1972), at 390. Mr. Broches was at the time the General Counsel of the World Bank and became
the first Secretary-General of ICSID. 

60 Shihata & Parra, supra note 38, at 312-13.
61 In our opinion, the contrary view of Professor Reisman, who would limit the precedence of

international law in case of conflicts to peremptory norms (ius cogens), is not supported neither by prac-
tice nor by systemic considerations. See Michael Reisman, The Regime for “Lacunae” in the ICSID
Choice of Law Provisions and the Question of its Threshold, 15 ICSID Rev.– FILJ 362 (2000).

62 Amco v. Indonesia, Case No. ARB/81/1, Ad hoc Committee Decision on the Application for
Annulment, May 16, 1986, 25 ILM 1439, at 1445, para. 20 (1986).

63 Klöckner Industrie-Anlagen GmbH and others v. United Republic of Cameroon and Société
Camerounaise des Engrais, Case No. ARB/81/2, Ad hoc Committee Decision on Annulment, May 3,
1985, 2 ICSID Rep. 95 (1994), para. 69 (1994).

64 Liberian Eastern Timber Corporation v. Republic of Liberia, Case No. ARB/83/2, Award, Mar.
31, 1986, 26 ILM 647, 658 (1987).



This is also the conclusion of Professor Schreuer in his book, ICSID
Convention: A Commentary, based on his analysis of an impressive list of
ICSID awards: “ICSID tribunals have frequently applied rules of customary
international law either under the first or second sentence of Article 42(1).”65

Other commentators have taken the same position in all instances where there
was a conflict between domestic law and international law, sharing the view
that international law rules are preferentially and solely applicable in case of
breach of international law by domestic law. Thus, Broches lists among the
cases of application of international law by an ICSID tribunal the case “where
the law of the contracting State party to the dispute, or action taken under that
law, violates international law. In this instance international law operates as a
corrective to national law.”66 As stated by Hirsch, “[t]he arbitral awards of the
Centre and the works of prominent scholars have determined that when there
is a contradiction between the municipal law of the host State and interna-
tional law, the latter prevails.”67

More generally, in case of arbitration on the basis of a BIT, interna-
tional law, in primis the very BIT provisions and the standards of treatment
and protection they refer to, have to be applied, including when the BIT does
not contain any indications as to the applicable law. As Broches points out “an
ICSID tribunal will have occasion to apply international law… (iii) where the
subject matter or issue is directly regulated by international law, for instance
by a treaty between the State party to the dispute and the State whose nation-
al is the other party to the dispute.”68 Antonio R. Parra has drawn the follow-
ing conclusion from his analysis of the 28 ICSID cases submitted on the basis
of a BIT, which had led then to five published awards:

The cases that have come to ICSID under these treaties have
had a number of important dimensions. Not least among these
concerns the rules of law applicable to the substance of the dis-
pute. These mainly have been the rules set out in the substan-
tive provisions of the treaties themselves. In most instances,
this follows simply from the investor’s invocation of those rules
in bringing the claim, such reliance on the rules being explic-
itly or implicitly authorised by the investor-to-State dispute-
settlement provisions of the treaty. The treaty being an instru-
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65 ICSID Commentary, supra note 38, at 612.
66 Broches, supra note 8, at 392.
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ment of international law, it is I think also implicit in such
cases that the arbitrators should have recourse to the rules of
general international law to supplement those of the treaty.
The NAFTA and some BITs leave none of this to inference.
They specifically require the investor–to-State disputes to be
settled by the arbitrators in accordance with the treaty and the
applicable rules of international law – the BITs often also refer-
ring in this context to the law of the State party to the dis-
pute.69

A number of ICSID awards confirm this. As Parra has stressed, in
AAPL v. Sri Lanka, for instance, which was based on the UK/Sri Lanka BIT
and did not include a clause on the applicable law, the tribunal applied the
international standard of “full protection and security.”70 In AMT v. Zaire, the
tribunal applied the standard referred to in the relevant BIT of “protection and
security… not less than that recognised in international law.”71

In Fedax v. Venezuela, the issue was whether Venezuela was liable to pay
certain promissory notes that the Dutch claimant had acquired through
endorsement from the original holder. Here too the tribunal applied directly
the BIT for the purpose of determining that Venezuela had “to honor the spe-
cific payments established in the promissory notes” concerned.72 It was only
for the purpose of ascertaining preliminarily the rights of a holder and whether
the notes were endorsable and how, that the Tribunal had to turn to
Venezuelan law in order to ascertain the legal regime of these private law
instruments governed by Venezuelan law. Having done that, as required by the
particularities of that case, the tribunal applied the BIT and international law
in order to decide the merits of the case.

This is consistent with the principle of international law that, except
when and in so far as international tribunals may be called upon to decide a
claim on the basis of domestic law – which may and does happen as men-
tioned in direct arbitration of investment disputes on the basis of BIT clauses
or Article 42(1) of the ICSID Convention – municipal laws are merely “facts”

ARBITRATION OF INVESTMENT DISPUTES UNDER UNCITRAL AND ICSID 25

69 Parra, supra note 13, at 21 (emphasis added).
70 See Asian Agricultural Products Limited v. Democratic Socialist Republic of Sri Lanka, Case

No. ARB/87/3, Award and Dissenting Opinion, June 27, 1990, 6 ICSID Rev.– FILJ 526, 533, para. 21
(1991). 

71 American Manufacturing & Trading, Inc. v. Democratic Republic of the Congo, Case No.
ARB/93/1, Award, Feb. 21 1997, 36 ILM 1534, paras. 6.05-6.14 (1997).

72 See Parra, supra note 13, at 23, referring to the Award of March 9, 1998 rendered in Fedax N.V.
v. Republic of Venezuela, Case No. ARB/96/3. 



to be ascertained.73 The Maffezzini v. Spain case is another example of a treaty
claim where, even though brought under ICSID, the tribunal distinguished
the types of claims made and their legal basis in order to ascertain whether or
not “the claim seeks the vindication of rights guaranteed in a treaty, for exam-
ple, which empowers the tribunal to interpret and to apply the treaty.” The tri-
bunal decided the case on the basis of the treaty, having found that “here the
parties have a treaty right to obtain a final determination from the interna-
tional tribunal on the scope of their rights under the treaty.”74

The Goetz v. Burundi case is an example of BIT arbitration based on a
choice of law provision in the treaty. In that case, the Belgian claimants
requested the Tribunal to order that a ministerial decision revoking certain tax
and customs privileges originally granted to the investor be annulled; that the
taxes and duties paid as a result of the withdrawn privileges be reimbursed; and
that the damages suffered because of consequential interruption of activity be
indemnified. In accordance with the terms of the BIT, the Tribunal was
required to examine the claims under both Burundi law and international law,
and in case of conflict, the parties agreed that the law most favorable to the
investor would apply.75 Having concluded that the revocation and other con-
nected actions by the State authorities were not in violation of Burundi law,76

the Tribunal examined the actions at issue under international law and the
BIT. The Tribunal took the view that national law and international law each
have their own sphere of application,77 rather than relying on any hierarchy or
applying international law only to fill gaps or if in contradiction to local law.
It concluded that the actions of the government were tantamount to an expro-
priation but Burundi would not be liable if it withdrew the measure or paid
compensation as stipulated in the BIT.

In conclusion, while Article 42 of the ICSID Convention has no bear-
ing on the selection of the applicable law in non-ICSID arbitration, whether
a choice of law provision is or is not included in the relevant BIT, the results
tend to be the same: international law must be applied where relevant to
decide the claim and it prevails over conflicting domestic provisions. 
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75 Goetz v.Burundi, Award, Feb. 10, 1999, supra note 13, at para. 99.
76 Id. at paras. 117 and 119.
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8. CONTROL BY NATIONAL COURTS OF UNCITRAL AWARDS 
IN BIT ARBITRATIONS

(a) The Distinction between Local and International Arbitration

The basic effect of the distinction between arbitration settling domes-
tic disputes (purely local arbitration) and international commercial arbitration
as to judicial control on the awards is the more limited control to which the
latter proceedings and awards may be subject, in conformity with the princi-
ple of party autonomy in international commercial arbitration, especially
when the only connection between the arbitration and the State of the seat of
the arbitration is just the fact that the parties have decided to hold the pro-
ceedings there.

The dominant approach is that of restricting the intervention of the
State to the protection of basic principles of due process, while otherwise
granting the broadest competence to the arbitrators in conformity with the
principle of party autonomy. Review of the merits in particular has never been
admitted.78

As a result of the harmonisation of domestic laws brought about by
international instruments on arbitration, a comparative approach now prevails
in commentaries and treatises, and interpretative criteria applied by courts of
different countries are remarkably homogeneous. In the last twenty years or so,
many States have revised their laws on arbitration, specifically with the aim to
facilitate arbitration of an international character taking place within their
borders. A tendency has developed whereby State laws regulating arbitration
taking place in the forum make a distinction between “purely domestic” arbi-
tration and international arbitration. As to the second category, the interfer-
ence and control by local courts is reduced in accordance with the above aim. 

The definition of what makes an arbitration international differs from
country to country although the decisive criteria are not far apart. For exam-
ple, the special chapter on international arbitration of the Swiss statute on pri-
vate international law of 1978 (Article 178 et seq.) is applicable when “inter-
national tribunals have their seat in Switzerland, provided that at the moment
of the making of the arbitration agreement one of the parties was not domi-

ARBITRATION OF INVESTMENT DISPUTES UNDER UNCITRAL AND ICSID 27

78 Klaus Peter Berger, International Economic Arbitration (1993), at 655 (“Therefore, the tri-
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of 1985 goes so far as to empower non-Belgian parties to agree that an award rendered in Belgium and
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ciled or habitually resident in Switzerland.” The French arbitration law of
1981, which is considered a notable example of the distinction between pure-
ly domestic and international regulation, has established a special regime con-
cerning the latter: the relevant provisions apply whenever the dispute “con-
cerns interests related to international trade.” The Italian arbitration statute of
1995 has introduced a special regulation of international arbitration taking
place in Italy (Article 832 et seq. of the Code of Civil Procedure) depending
upon whether at least one party is resident outside Italy “or if a notable part of
the obligations arising from the relationship in dispute has to be performed
abroad.” The Swedish Arbitration Act of 1999 also follows this trend where it
lays down special rules in Articles 46-51 as to arbitration on “international
matters,” namely in case of arbitral agreements and proceedings having “an
international connection.”

Even if States’ control over international awards is limited, these
awards are nevertheless connected for the purpose of annulment challenges to
the juridical regime of the seat. This conclusion does not affect the widespread
holding that international commercial arbitration is a “social institution,”
recognised and adopted within the world business community in order to
administer justice in a sphere largely independent from States’ rules (transna-
tional law, lex mercatoria).79 Thus, an international award made in Sweden, as
in the case of the Stockholm award discussed here, is subject to certain provi-
sions of the Swedish Arbitration Act and may be considered as having a pref-
erential link to the Swedish legal system. Based on the same principle, an
award made in England, such as the Lauder v. Czech Republic award rendered
in London, has a preferential link with English law. This link is even more evi-
dent as to the London award since the U.K. Arbitration Act of 1996 applies
without distinction to all arbitrations having their seat in England and distin-
guishes only marginally between purely local and international arbitration and
awards.80 As a consequence, the conclusion has been drawn that “England
remains the only national jurisdiction to have taken a stand favouring the con-
tinued integrity of national substantive law in the era of a national arbitra-
tion.”81
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One consequence of this link between an international arbitration and
the seat of that arbitration is that international commercial arbitrations taking
place in different countries are not connected inter se. These awards do not
pertain to a definite international legal order nor to the same domestic legal
system within which the concepts of lis pendens and res iudicata have the role
of avoiding conflicting proceedings and decisions. There is no coordination
nor hierarchy between the awards. This may be relevant in respect of the dis-
puted applicability of these concepts in the transnational context: The issue
was raised in the before the Court of Appeal of Stockholm but is not being
examined here.82

(b) Controls are Limited to Conflicts with “International Public Order”

The general harmonization of arbitration law world-wide results,
among other things, in the universally recognized limitation of domestic court
control on international arbitral awards both locally made and rendered
abroad to “international public order” principles. It is recognized in legal
writings and by courts that not all local mandatory rules, though of a public
law nature and implying restrictions to the contractual freedom of local
business (“national public order”), necessarily form part of the “ordre public
international,” which is the only one the international arbitrator has to take
into account in decision-making.83 Besides those local law principles that
achieve the status of international public order, arbitrators in deciding
international disputes may have to respect certain other international public
order principles, such as those of the applicable law on the merits or possibly
those of a universal character.84 The latter, in view of their very nature, should
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typically be part of the international public order of the seat of the arbi-
tration.85

As to procedure in arbitration, the concept includes “violation of pub-
lic policy, which would include serious departures from fundamental notions
of procedural justice” as stated in the official Note to the UNCITRAL Model
Law on International Commercial Arbitration.86 Besides these genuinely
international concepts or rules of “ordre public réellement international,” courts
may include some local paramount principles of national public order, such as
exchange control regulation, trading with the enemy restrictions in case of war
and alike (which are all irrelevant in the context examined here) within inter-
national public order.87

These principles are not directly laid down by public international law,
although some principles may be common with it, such as respect for funda-
mental human rights. Instead, the term “international” underlines that these
principles, while pertaining to the local national system, are those that may
properly be invoked in the context of international commercial relations and
intercourse in order to prevent the application or recognition in the forum of
decisions and rulings based on, or carrying out principles repugnant to basic
tenets of the local legal order. Therefore, the “international public order”
under consideration in review of arbitral awards is understood to be much nar-
rower than “public order” as generally invoked within a municipal system. The
former is only a subset of the latter.

Swedish law subscribes to this approach when it provides that local
awards are invalid and recognition will therefore be denied to foreign awards
when they are “clearly incompatible with the basic principles of the Swedish
legal system.”88 One commentator also stated that “[a]ccording to the prevail-
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85 Albert Jan van den Berg, The New York Convention of 1958: Towards a Uniform Judicial
Interpretation 360 (1981): “It may suffice to draw the attention to the important distinction between
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87 Julian D.M. Lew, Applicable Law in International Commercial Arbitration 535, 534-35
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ing international doctrine the term covers flagrant abuses of law and natural
justice in substantive as well as procedural respects.”89 The public policy con-
cept could be limited to substantive violations of the principles of pacta sunt
servanda, bona fides, prohibition of abus de droit, or if issues such as bribery,
corruption, smuggling or drug trafficking arise.

The New York Convention follows the same approach as to the
grounds for denying recognition and enforcement to a “foreign arbitral
award.” Article V(2) of the Convention lists two other grounds that pertain to
a possible conflict between the award and the fundamental principles of the
country where recognition is sought: “(a) the subject matter of the difference
is not capable of settlement by arbitration under the law of that country, or (b)
the recognition or enforcement of the award would be contrary to the public
policy of that country.” As to “public policy” (ordre public) authors and case
law stress that public order in this context includes only fundamental princi-
ples of the State and of its legal system from which no derogation, not even by
a foreign judgement, would be admissible. Such public order is defined gen-
erally as “international public order” and has the same character as highlight-
ed above as to the country of the seat of the award. The rich case law devel-
oped under Article V(2) of the New York Convention can therefore be used to
determine the international public order at the place of the arbitration. This
provision’s public policy ground for refusal should be construed narrowly,
since it introduced a “circumscribed public policy doctrine,” as stated by a
U.S. Court of Appeals.90 Review of the merits and challenge of the arbitrators’
choice and interpretation of applicable law are even more inadmissible.

The Stockholm Court of Appeal referred to the approach described
above in rejecting the Czech Republic challenge against the award based on an
alleged error in the selection and application of the laws referred to in article
8(6) of the Netherlands/Czech Republic BIT. It is worth quoting the reason-
ing of the Court in extenso:

Generally regarding challenges and 
enforcement of international awards

In line with what might be deemed to be an expression of the
legal situation in many other countries, by virtue of the
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Arbitration Act the Swedish legislature has adopted a restric-
tive approach towards to the possibilities to successfully have
an arbitration award declared invalid or set aside based on a
challenge (see Government Bill, pp. 142, 148, and 234). The
same approach characterizes the rules in the aforementioned
Recognition and Enforcement of Foreign Arbitration Awards
Act and the underlying reasons given therefore. This has also
been expressed in decisions of the Supreme Court when apply-
ing corresponding older provisions (see the cases reported in
NJA 1979, p. 527 and 1992, p. 733). On the international
plane, this restrictive approach has been expressed in the 1958
New York Convention on the Recognition and Enforcement
of Foreign Arbitral Awards and in UNCITRAL’s Model Law.
In this context, it may be noted that, in a judgment cited in
this case, the European Court of Justice stated that “…it is in
the interest of efficient arbitration proceedings that review of
arbitration awards should be limited in scope and that annul-
ment of or refusal to recognize an award should be possible
only in exceptional circumstances.”91

(c) Controls as to the Correctness of the Proceedings (“Excess of Mandate” by
the Arbitrators) 

As to violations of “procedural justice” by arbitrators that may bring
about the setting aside of an award, specifically by the courts of the country
where it was rendered, reference must be made to the UNCITRAL Model
Law. The text contains, in Article 34, “an exclusive list of limited grounds on
which an award can be set aside” in the country of the seat of the arbitration.
This list is the same as the one in Article 36(1) for non-recognition of foreign
awards and is taken from that contained in Article V of the New York
Convention as grounds on which courts of other countries “may” rely (to the
exclusion of any other), for refusing recognition to foreign awards.

The list includes fundamental irregularities that are not at issue here,
such as (i) incapacity of the parties; (ii) lack of proper notice of the arbitra-
tion; (iii) irregularity in the composition of the tribunal. The list of grounds
found in Articles 33 and 34 of the Swedish Arbitration Act are not substan-
tially different notwithstanding certain linguistic changes. The Swedish
Arbitration Act’s reference to excess of mandate, for example, finds its closest
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parallel in the UNCITRAL Model Law and New York Convention’s references
to setting aside an award as far as it “contains decisions on matters beyond the
scope of the submission to arbitration.”92

Under the generally accepted concepts of limited review, as described
above, only the following challenges of serious disregard of their mandate by
the arbitrators could be entertained:

• exceeding their competence in passing upon matters not within
the subject-matter of the dispute submitted to them by the arbi-
tral agreement or mandate; and

• exceeding their competence in issuing decisions for which they
had not been empowered: for example, ordering specific per-
formance when this power had been excluded, or awarding dam-
ages when their mandate was limited to issuing only a declarato-
ry judgement, and alike.

The growing consensus, and in my view the proper rule, is that, in
order for an annulment or setting-aside of a locally made international award
to obtain international recognition, courts of the place of arbitration must be
careful to restrict their control to the respect by the arbitrators of very basic
universally accepted principle of due process and to matters of international
public order not specific just to the local court’s “home” legal system. If this
limitation is not respected, a peculiar situation may ensue, namely that an
award, while having been annulled or set aside in the country where it was
issued and being without effect there, may be considered valid and enforceable
in other countries in view of the lack in the New York Convention of a
requirement that a foreign award be recognized also in the country of origin.93

A further argument can be made that the courts of the place of arbi-
tration are especially constrained by BITs in their examination of a challenge
against an international award based on such a treaty. Disregard of the BIT’s
provisions on arbitration, including those on the finality of the award (cf.
Article 8(7) of the Netherlands/Czech Republic BIT), and certainly any sub-
stitution of a domestic court’s review of the merits for that of the competent
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arbitral tribunal’s review (including the selection, interpretation and applica-
tion of the law to the substance) would impact on the sovereignty of the
Contracting Parties of the BIT. It seems that no State court has ever intervened
to overturn a decision of a tribunal formed under a BIT regime.94 These lim-
its would stem from the general principle of respect of foreign States sover-
eignty: “par in parem non habet jurisdictionem.”

9. NO REVIEW BY LOCAL COURTS OF THE CHOICE 
OF LAW DETERMINATION BY THE ARBITRATORS 

IN RESPECT OF UNCITRAL AWARDS

The CME v. the Czech Republic ward rendered in Stockholm belongs
to a genus of international commercial awards and the criteria applicable to
them. “Excess of powers” or “excess of mandate” is described restrictively in
Article 34(2)(iii) of the UNCITRAL Model Law and in Article V(1)(c) of the
New York Convention: An arbitral award may be set aside and recognition and
enforcement of the award may be refused “only if…the award…contains deci-
sions on matters beyond the scope of the submission to arbitration.”

The text of the provision refers only to the arbitrators exceeding their
mandate in deciding an issue that was not included in their mandate, that is,
which the parties have not agreed to submit to their competence to decide. In
disputes under BITs the subject matter is circumscribed by the test of the
treaty which the parties to the dispute cannot disregard. This ground (decid-
ing ultra petita) concerns deciding on issues not submitted to arbitration and
does not relate to how the arbitrators have decided the issues submitted to
them.95 An incorrect determination of the applicable law, or the misapplica-
tion of law is beyond the scope of this ground for setting aside an award or
refusing its recognition. It would imply a review of the merits of the matter
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that is out of the scope of review by domestic courts.96 As one commentator
stated, “international treaty law exclude[s] the merits review of the awards.”97

An error of law committed by the arbitral tribunal is not covered by
any of the reasons listed in Article V of the New York Convention.98 As René
David, one of the leading authorities in the field, wrote in 1985 when many
now existing national statutes on arbitration had not yet been enacted (such as
in England, Italy, Germany and Sweden): 

[O]nly in a few countries does the mistake of law committed
by the arbitrators allow a party to challenge the award. In most
countries the duty to apply the law is only a lex imperfecta: a
duty imposed on the arbitrators, but, as a rule, no sanction is
attached to any breach of this duty – provided only that the
arbitrators have not made clear in their award that they were
disregarding the law.99

The law and practice in major domestic systems follows this approach
also in respect of domestic awards of an international character, including in
countries that have not adopted the UNCITRAL Model Law, as is the case of
Germany, for instance. Challenges on account of the “application of the wrong
law” by arbitrators are generally not admitted, except in the most extreme
instances of abuse or bad faith. This error would not be procedural, 

…but…one that pertains to substantive law since the choice of
law clause or the arbitrators’ decision on the applicable law
provides the tribunal with the substantive basis for the decision
on the merits of the case. If the choice of law clause is ambigu-
ous and open to interpretation by the tribunal or if there is no
choice of law at all, the arbitrators enjoy a substantial amount
of freedom in the determination of the applicable law. The set-
ting aside of the award for violation of international public
policy or excess of the tribunal’s mandate is justified only in
those very rare cases where the arbitrators’ determination of
the applicable law is arbitrary and totally unfounded because
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the system of law designated by the tribunal has no connection
whatsoever with the transaction or the tribunal applies a sys-
tem of law other than that which would apply under any test
of choice of law. These cases will be almost impossible to prove
and the principle of insulation of the arbitrators’ determina-
tion from any judicial review will ultimately prevail in the
great majority of cases.100

State courts’ practice fully supports these conclusions both with
respect to the review of international awards rendered locally and the recogni-
tion of foreign awards (with reference to article V(1)(c) of the New York
Convention), since the grounds tend to be the same as explained before.101

These courts do not question the choice of law as an excess of mandate or as
violating international public policy, and a reason for this has been to prevent
a review of the merits of an international commercial award by domestic
courts.

In the United States, “[t]he record in U.S. courts is one of consistent
enforcement of foreign awards based on a restrictive reading of the exceptions
under the New York Convention.”102 U.S. courts have consistently rejected
the defence of “excess of authority” with reference to the selection and appli-
cation of legal principles based on a “narrow construction,” stating that the
Convention “does not sanction second-guessing the arbitrator’s construction
of the parties’ agreement” (in our case of the BIT provision).103 The court
rejected “the allegation that the arbitrators exceeded their authority by failing
to base the award on the evidence presented and instead acting as ‘amiables
compositeurs.’ ”104 The U.S. courts have refused to apply to international com-
mercial awards a defence based on a dictum of the U.S. Supreme Court, of a
“manifest disregard of the law” applicable (in theory at least) to purely domes-
tic awards. Even in domestic arbitration, “this principle…is often cited but
evidently has never actually been applied. In order for it to be invoked suc-
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cessfully, it appears the arbitrators would have to exceed their authority not
merely by committing demonstrable legal error but by having correctly under-
stood and intentionally ignored a well-defined, explicit, and clearly applicable
governing law in reaching their decision.”105

In another well-known case, the U.S. District Court for the Southern
District of New York refused to apply this doctrine in an international award
since the “Plaintiff has not demonstrated, as it must, that the majority arbi-
trators deliberately disregarded what they knew to be the law in order to reach
the result they did.”106

In Italy, the law does not admit challenging an international award
rendered in Italy for violation of legal principles, while this is one of the
grounds for setting aside awards rendered in purely domestic disputes.107

In France, “[a]n error of fact or law by the arbitral tribunal, however
blatant, will not constitute a ground on which an award can be set aside or
refused enforcement.”108 Even where arbitrators required by the parties to rule
in law have wrongly assumed the powers of amiable compositors: “the French
courts have adopted a very liberal approach. They have held that the fact that
the arbitrators made reference to principles of equity is not sufficient to estab-
lish that they have exceeded their powers.… Similarly, the fact that arbitrators
required to rule in law have not identified the rules of law on the basis of
which they reach their decision is not sufficient for their award to be set
aside.”109

An arbitrator’s failure to apply the chosen substantive law does not
provide grounds for an appeal under Swiss law either, as Article 190(2)(e) of
the Swiss Private International Law Act of 1978 does not provide for any
ground to do so.110

Similarly, in the United Kingdom, “[t]he Arbitration Act 1996 rein-
forces the current trend in English law to allow judicial scrutiny of the merits
of arbitral awards only on exceptional basis. …[O]nly when the court believes
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the legal issues raise fundamental legal concerns and the public interest
demands judicial intervention.”111

In Germany, in respect of international arbitration the application of
the wrong substantive law would be evaluated under public policy, but
“German courts, similar to courts in many other nations, have held that not
every violation of public policy will be fatal, and that only in extreme cases will
enforcement of an award be refused.”112

In the famous Norsolor case, the Austrian Supreme Court in 1982
reversed a lower court holding that application of “international lex mercato-
ria” by international arbitrators sitting in Vienna was an infringement of
mandatory provisions and a violation of public policy. The Supreme Court
held that in applying that body of law and the principle of good faith, the arbi-
tral tribunal had merely “applied a principle inherent in the private law sys-
tems that in no way is contradictory to strict legal regulations of the countries
here concerned.”113

Already in 1986, a comprehensive work on arbitration mentioned
among the legal systems denying “judicial review of the merits of the
award…the attitude of American law, the recent French law on international
trade arbitration and Swedish law.”114

The Stockholm Court of Appeal followed these principles as to the
challenge against the Stockholm award in the light of Art 8(6) of the
Netherlands/Czech Republic BIT for [f ]ailure to take into consideration
applicable law.” The Court stated: 

In Sweden, there is probably a unanimous view that arbitrators
should base their awards primarily on governing law, unless the
parties may be deemed to have decided differently. In light of
the desire to restrict the possibilities of challenge, in favor of
the finality of an arbitration award, there exist predominant
reasons against the implementation of any rule as to the legal
premises on which a dispute shall be determined. However, the
aforesaid does not prevent the parties from entering into an
agreement that the dispute shall be determined in accordance
with the law of a particular country or that the arbitrators shall
determine the dispute based on reasonableness. Where it is evi-
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dent that the arbitrators have applied the law of a different
country in violation of such an agreement, upon application to
the Court, the award may be set aside on the ground that the
arbitrators have exceeded their mandate. On the other hand, in
conjunction with a challenge, the Court should not, of course,
determine whether the arbitrators erroneously applied the law
agreed upon by the parties. Such a fact can still not lead to the
arbitration award being set aside (Government Bill
1998/99:35 p. 123). 

A general conclusion which may be drawn from that which is
stated in the legislative history is that the legislature has sought
to reduce the possibilities to challenge an arbitration award on
the ground that the arbitrators have applied the wrong law.
The arbitrators may be deemed to have exceeded their man-
date only where they have applied the law of a different coun-
try in violation of an express provision that the law of a par-
ticular country shall govern the dispute; in the opinion of the
Court of Appeal, an almost deliberate disregard of the desig-
nated law must be involved. There is no excess of mandate
where the arbitrators have applied the designated law incor-
rectly. Nor can there hardly be any question of excess of man-
date where the arbitrators have been required to interpret the
parties’ designation of applicable law and, in so doing, have
interpreted the designation incorrectly. […]

In the opinion of the Court of Appeal, an excess of mandate
may be involved only where the arbitrators’ interpretation of
the choice of law clause proves to be baseless such that their
assessment may be equated with the arbitrators almost having
ignored a provision regarding applicable law. […] In the Court
of Appeal’s opinion, when assessing whether the arbitrators
have exceeded their mandate, it is sufficient to clarify whether
the arbitral tribunal applied any of the sources of law listed in
the choice of law clause or whether the tribunal has not based
its decision on any law at all but, rather, judged in accordance
with general reasonableness.115
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10. THE REVIEW OF NAFTA AWARDS BY DOMESTIC COURTS:
THE METALCLAD AND MYERS CASES 

An examination by way of comparison of the approach taken by two Canadian
courts at the highest level in reviewing awards rendered according to NAFTA
Chapter 11 arbitral tribunals is instructive, both as to the grounds of annul-
ment and the scope of review under the UNCITRAL Model Law as enacted
in Canada.116 The comparison may cover cases under the UNCITRAL
Arbitration Rules and the ICSID Additional Facility Rules since the latter also
are proceedings pertaining to international commercial arbitration covered by
the New York Convention and specific NAFTA provisions.

In the first instance, in 2001, the Supreme Court of British Columbia
had no difficulty in considering itself competent to review the Metalclad v.
Mexico award rendered by an arbitral tribunal under the ICSID Additional
Facility (seat Vancouver), in conformity with the International Commercial
Arbitration Act of British Columbia (based on the UNCITRAL Model Law),
since the statute expressly considers as commercial arbitration arising out of an
investment.

In dealing with the main challenge before it, that the arbitral tribunal
had exceeded its mandate or rather its jurisdiction by deciding matters outside
NAFTA Chapter 11, the Court interestingly enough cites commercial arbitra-
tion precedents , ultimately based on the reasoning of the U.S. Mitsubishi case
upholding restraint in the exercise of judicial review of the decision of the arbi-
trators, “concerns of international comity, respect for the capacities of foreign
and transnational tribunals and sensivity to the need of the international com-
mercial system for predictability in the resolution of disputes.”117 The Court
went on “to adopt a standard which seeks to preserve the autonomy of the
forum selected by the parties and to minimize judicial intervention when
reviewing international commercial arbitral awards in British Columbia.”118

Thereafter, however, the judgment goes on into a detailed discussion
of whether it was correct for the arbitral tribunal to find that NAFTA Article
1105 on fair and equitable treatment included an obligation of transparency
by host State authorities, which is textually found in a different NAFTA pro-
vision (for example in NAFTA Article 102) and is not included among those
that are subject to direct arbitration. It is apparent that the examination of the
interpretation and possible content of various NAFTA provisions, taking into
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account several NAFTA arbitral precedents, brought the Court to re-examin-
ing the legal soundness of the treatment of the subject matter of the dispute
by the arbitration tribunal.119 Our understanding is that this amounted to de
novo review, equivalent to a full appeal to correct any alleged error in the selec-
tion, interpretation and application of the law by the arbitral tribunal. It did
not correspond to that limited review of excess of mandate by the arbitrators,
i.e., whether they have examined a matter not subject to the dispute, recog-
nized by the UNCITRAL Model Law and the New York Convention, as gen-
erally understood and applied by the jurisdictions referred to in the preceding
section 9.

The Federal Court of Canada in its 2004 review of the Myers v.
Canada award, rendered in arbitration governed the UNCITRAL Arbitration
Rules also called attention to its limited jurisdiction to review awards under
the Canada’s Commercial Arbitration Code, stating that “the Code does not
allow for judicial review if the decision is based on an error of law or on an
erroneous finding of fact if the decision is within the jurisdiction of the
Tribunal.”120 The Court rejected the claim that the tribunal had exceeded its
jurisdiction by hearing a dispute allegedly not involving an investment by the
claimant in Canada. In so doing, the Court did not impose its own interpre-
tation of the relevant provisions on which the tribunal had relied upon to
affirm its jurisdiction ratione personae. It rather adopted a standard of correct-
ness to review the interpretation and of those provisions and of “reasonable-
ness” as to their application to the facts of the case.121 In so doing, the feder-
al Court appears to have applied standards current in other jurisdiction to
appreciate any excess of mandate or jurisdiction by an arbitral tribunal, though
approaching the issue form a different angle than, for instance, the Court of
Stockholm.

This brief analysis shows that even within the same country, courts
may apply the prescribed standards of review differently and engage either in
restricted or in more expansive scrutiny. National courts are not only compe-
tent under the relevant statutes but also experienced and equipped to review
of procedural correctness, that is respect of due process by arbitral tribunals.
The limits set to their reviewing the proper application of the law is on the
other hand especially justified when international law is involved. Carefully
selected experienced international arbitrators should be more competent; there
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is no evident reason to defer to domestic courts when there is no issue of appli-
cation of international law within their jurisdiction, the usual context in which
domestic courts are called to deal with it.

11. A COMPARISON WITH THE SELF-CONTAINED REVIEW
MECHANISM OF ICSID 

ICSID includes a peculiar mechanism of limited review of awards ren-
dered under the Washington Convention. Professor Schreuer has highlighted
in his commentary on the ICSID Convention the fundamental role that the
annulment mechanism has in the self-contained system of ICSID: 

Under the Convention, Art. 52 is the only way of having the
award set aside. In particular, domestic courts have no power
of review over ICSID awards. During the Convention’s draft-
ing…the proposal to maintain the system embodied in the
draft, providing for purely internal review, was carried with no
opposition.122

As another commentator has stressed: 

[T]he Convention prohibits the parties from having recourse
to municipal courts in order to obtain additional relief. This
prohibition is consistent with the aim of creating an
autonomous judicial mechanism, independent of municipal
legal systems (in order to ensure the neutrality of the arbitra-
tion proceedings at the Centre). […] The intention of the
drafters of the Convention that the arbitration proceedings
conducted at the Centre be independent of municipal courts
prescribed the provisions of the Convention prohibiting
recourse to remedies outside the Centre. However, the pro-
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scription of external remedies obliged the Centre to supply,
concurrently, alternative legal remedies necessary for the con-
duct of proper legal proceedings. [This] enables the losing
party to challenge the validity of the arbitral award by means
of the Centre’s internal control mechanism.123

The grounds for annulment listed in Article 52(1) of the ICSID
Convention are the following: (a) the Tribunal was not properly constituted;
(b) the Tribunal has manifestly exceeded its powers; (c) corruption; (d) serious
departure from a fundamental rule of procedure; and (e) lack of reasons in the
award. It is immediately apparent that these grounds do not correspond
(except for the improper constitution of the tribunal) to those listed in Article
V of the New York Convention and in Articles 34 and 36 of the UNCITRAL
Model Law for setting aside or annulling an international arbitral award by a
judicial authority of the State where it was rendered or where recognition is
sought. Specifically, the “international public order” limit of the forum is, of
course, not listed in article 52(1) of the ICSID Convention, while the ground
found there as to the “manifest excess of powers” by the arbitral tribunal is
broader than any corresponding ground in the instruments dealing with inter-
national economic arbitration. Moreover, annulments of ICSID awards are
decided by ad hoc Committees of three persons appointed by the ICSID
Secretary-General, a body unknown in international commercial arbitration,
which highlights again the self-contained character of ICSID system of arbi-
tration.

The special self-contained character and the public international law
nature of the annulment procedure at ICSID makes it irrelevant as a model for
setting aside international commercial awards by competent domestic courts,
although the function performed by both types of limited review (that of
redressing major breaches of fundamental due process requirements) may be
approached. This character explains also the peculiar importance within
ICSID arbitration of paying respect to the law of the State party to the dispute
as indicated in Article 42 of the ICSID Convention, so that: 

[A] manifest excess of power can take the form of the failure to
apply the law applicable under Article 42 of the Convention.
This article is of prime importance in the system of the
Convention in that resolution of the dispute on the basis of the
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law indicated in Article 42 is one of the main justifications of
the typical effects of the mechanism: the non-exercise of diplo-
matic protection on the part of the private investor’s national
States (Article 27) and the automatic recognition and enforce-
ment of ICSID awards in all the Member States (Articles 53-
54).”124

Both these ICSID concerns, according to which a failure properly to
apply Article 42 of the Convention can lead to an excess of power annulment
under Article 52, are peculiar to ICSID only. However, as to the failure to
apply the proper law to the merits of a case the discussions and precedents
under ICSID have dealt with some of the considerations and concerns raised
as to control and annulment of international commercial awards by municipal
courts.

The first ICSID annulment decisions annulled the awards challenged
for alleged grave breaches of fundamental principles of procedural justice find-
ing vitium in procedendo rather than in judicando. However the first two
annulment procedures (Klöckner and Amco-1), “have been criticised severely
for crossing the line between annulment and appeal by re-examining aspects
of the cases before them that lay outside the narrow confines of annulment” in
that “[t]he focus of the criticisms has been the decisions of the two annulment
Committees to find that ‘the tribunal has manifestly exceeded its powers’
(Article 52.1.(b)) in applying ‘the wrong law’, that is for failure to apply the
proper law under article 42.1 ICSID.”125

Another commentator has pointed out that:

The annulment decisions of the ICSID ad hoc Committees in
the ICSID arbitration Klöckner v. Cameroon and Amco Asia
v. Indonesia reveal the potential dangers connected with the
introduction of a disguised control of the tribunal’s application
of the law under the pretext of an alleged failure to state rea-
sons in the award. […] The Committee could only arrive at
this conclusion by a detailed investigation into the arbitrator’s
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application of the law. […] [T]he Committee established a
dangerous line of precedents in that it entered into a detailed
examination of the arbitrators’ application of the substantive
law to determine an error in judicando, thus equating the non-
application with the misapplication of the law.126

Even if those annulment decisions would reflect accurately the object
and purpose of the review of ICSID tribunals awards, this would reflect the
specific features of the ICSID framework127 The annulment procedure aims
at balancing the lack of any review of ICSID awards by State courts. This was
an intentional choice of the drafters in establishing a self-contained system of
State-private investor dispute settlement mechanism to avoid politically moti-
vated interference by governments in these relations.128

The criticism voiced at some of the first annulments may have con-
tributed to the absence of annulment challenges from 1992 to 2001.
Subsequent decisions have shown more self restraint and have focused on the
specificity of ICSID arbitration and of BITs provisions, stimulating reflections
on the function of the mechanism and of its features.129 While initially annul-
ment was mostly pursued by unsatisfied investors, States have been worried
lately by the flow of investment disputes addressed against them. Several cir-
cles have disputed the appropriateness of attributing to “private” ad hoc judges,
such as arbitrators, the resolution through confidential proceedings of disputes
that may involve sizable public interests of States and the payment from pub-
lic funds of large amounts of indemnifications. Publicity of proceedings and
especially the possibility of a full appeal would of course add a completely new
dimension to arbitration against States by foreign investors.130
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12. CONCLUSIONS: CHOOSING BETWEEN ICSID AND 
UNCITRAL ARBITRATION FOR SETTLEMENT 

OF INVESTMENT DISPUTES, OR THE “PRIVATIZATION” 
OF INTERNATIONAL ARBITRATION

The above review highlights some similarities but also the differences of review
of awards in investment disputes under the ICSID Convention and rules and
by domestic courts in case of UNCITRAL awards. ICSID presents at the out-
set definite advantages from the point of view of legal security and pre-
dictability of process. The mechanism is specific for foreign investors-host
States disputes, it benefits from a dedicated administering institution, consis-
tent practice and well tested arbitration rules. Procedure is reasonably speedy,
although there is not unanimity of views on this point, and costs are kept
under control. It is impermeable to State interference, decisions are truly inter-
national and are not subject to challenge and control, not even for the purpose
of execution, by courts of any countries. However, the uncertain criteria
applied by ad hoc annulment Committees under Article 52 of the ICSID
Convention has raised some doubts as to the efficiency of the process espe-
cially by investors and their lawyers. On the other hand, host States, which are
normally the defendants and are at risk of being found in breach of treaty com-
mitments, might welcome, and are now actively advocating, a somehow
broader control on awards. 

The advantages of ICSID should correspond to weakness in interna-
tional commercial arbitration but this is necessary always so, since the evalua-
tion depends on a number of factors. Ad hoc arbitration, while procedurally
more complicated, allows flexibility including for instance confidentiality.131

In order to be run efficiently and speedily, these proceedings have to be man-
aged professionally and some cooperation between the parties appear to be
required. The CME/Lauder arbitrations show that commercial arbitration can
be quite speedy, leading to the awarding and payment of a substantial mone-
tary award. Uncertainty derives from the possibility of challenges before
national courts, both as to annulment proceedings where the award is rendered
and, if recognition is sought in other countries, mainly where assets of the
defendant State may be found. However, if the country of seat selected by the
parties and the arbitrators, such as Sweden in the CME v. Czech Republic case
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on the basis of a BIT’s provision,132 has a competent and efficient judicial sys-
tem, correctness and speed is guaranteed as shown in that case.

Legislation on the conduct and control of commercial international
arbitral proceedings features a remarkable uniformity based on harmonization,
doctrinal development pointing to self-restraint in admitted grounds for
annulment. The same can be said for the application of the New York
Convention as to recognition and enforcement in other States of internation-
al commercial awards. It is therefore for the investor envisaging to initiate a
proceedings, since the investor generally has the option, to make a careful
analysis, as far as the relevant BIT or other applicable treaty allows a choice,
taking into account not only the written law, but also local practice and stan-
dards.

At the end of our comparative analysis, direct investment arbitration
does not appear so far apart from international commercial arbitration,
notwithstanding the its public international law features and the national pub-
lic interest often involved in international investment disputes. The reference
to ICSID, UNCITRAL arbitration or other private arbitration rules in BITs
and NAFTA point in this direction. One wonders whether this is the result of
a “commercialization/ privatization” of economic relations carried out by
States with private parties in the global economy, or whether this points to the
“neutrality” that private arbitration mechanisms may achieve and guarantee,
irrespective of the nature of the parties involved.133 While half a century ago
arbitration between States and private entities raised the worry that the private
party would be raised to the level of subjects of international law, we assist now
to a kind of privatization of these relations. 

Indeed, ICSID and other types of arbitration share common features
and problems as this short review of issues indicates.134 The selections of arbi-
trators appears to be made from the same pool of international legal experts
with similar background, as can be seen from the information on cases pub-
lished by ICSID. Public international lawyers are not so dominant among the
arbitrators in these cases as one would expect; should the “art of arbitration”
prevail over subject matter expertise? On the other hand, States tend to rely
more and more on private lawyers and law firms when involved in investment
(and even inter-State) disputes, and probably rightly so.135 Questions of stan-
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dard of conducts and possible conflicts of interest for arbitrators and lawyers
are common; they do not appear to have been fully covered yet in either
forum.136 Advocacy and defensive techniques, rules of evidence issues are also
common to all arbitration not strictly subject to State regulation;137 beyond
the application of specific procedural rules, proceedings at ICSID and in other
arbitral contexts necessarily rely on common transnational developments in
the legal profession that assist in closing bridges, including cultural gaps, and
reducing formal differences.138 We should not forget, however, the warning of
Pierre Lalive that the “commercialization” of international arbitration may
entail the risk of transforming this form of justice into a commercial prod-
uct.139
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