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I. THE ADMISSION OF FOREIGN INVESTMENTS 

A. INTERNATIONAL LAW AND STATE I'OLICIES 

1. General International Law 

Under general international law, in the absence of  treaty obligations and 
contractual commitments, States are free to regulate the admission of  foreigners into 

their territory, including the conditions and the extent of their carrying out economic 
activities, as a prerogative deriving from national sovereignty. Once foreigners have 
been admitted to enter their territory and to do business, States are bound to extend to 

them the protection o f  the law and are subject to obligations concerning the standard 
of treatment to be granted to them as provided by customary rules, whose exact scope 
is the object of well-known discussions.1 I 

No general obligations exist as to the movement (admission) of  capital and the 
freedom for foreigners to carry out business and to establish themselves. Indeed, the 
policies of  different groups of countries have been substantially at variance in this 

respect, depending upon the principles of their economic system.2 

2. Policies and Multilateral Undertakings of Industrialized Countries 

Industrialized, market-economy, capital-exporting countries have tended to be 
liberal in the area of  capital movements, especially with regard to foreign direct 

S e c  the Barcelona Traction case, Icj Reports, 1970, para. 33. 
2 The frecdom of  States to regulate the entry of  foreign capital is spelled out in such different texts as the 

Organisation for Economic Co-operation and Development (OECD) project of a Convention on the Treatment of  
Foreign Investment of  1967, Article 1 (b); the UN Declaration 1803-xvu of 14 December 1962 on permanent 
sovereignty of States on their natural resources; para. 48 of  the U N  project of a code of conduct for transnational 
corporations (TNCs); and is generally implied by the O e c u  Code of Liberalisation of  Capital Movements. The 
International Monetary Fund (IMF) commits its Members to liberalise current payments but not capital movements 
(Articles W and vm), although a reform in order to also regulate capital movements is being envisaged. See generally 
Carreau, Flory and Juillard (1990), 596. 
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investment (FDI). Portfolio investments, and especially short-term capital movements of 
a financial nature, have been more tightly controlled up until recently by several 
countries. The post World War 11 concerted efforts of  these countries in this direction 

have been pursued in accordance with the Organisation for Economic Co-operation 
and Development (OECD) Code of  Liberalisation o f  Capital Movements of 1961, in 
parallel with the other Code on Liberalisation of Current Payments. Liberalisation 
means the elimination of restrictions to the carrying out of the various transactions and 

transfers listed in the Annexes to the Codes, whose scope has been progressively 
expanded. The current level of liberalisation is substantial, but there are sectors where 
Fr>t is restricted. 

3. The Change in Policies by Developing Counties 

The dramatic change of  traditional attitudes of most developing countries towards 
foreign investment is well known. The investment regimes now in operation in most 
countries have virtually abolished the bulk of the previous tight controls and restrictions 
on the entry and establishment of  foreign investment which were viewed as potentially 
harmful if not kept within definite bounds. Investment laws or codes which imposed 

limitations on the entry and establishment of foreign enterprises have been substantially 
amended. The requirements of  preventive screening and authorization have often been 

replaced by provisions based upon the principle of freedom of  entry, subject to sectoral 
exceptions. The existing requirements of  registration and of  using specific banking 
channels are rather meant to ensure the supply of information, the management of  the 
balance of  payments and the application of the standards o f  treatment extended to 
foreign investments under those laws.3 

Some countries have adopted very liberal legal and economic policies in these areas 
in order to attract foreign capital and investment for industrial policy purposes, and in 
view of the increased competition for this resource in today's open world economy. The 
benefit o f  special advantages (incentives) provided under investment laws and/or 
obtainable through negotiation and agreement with governmental authorities, such as 
in respect to taxation, financing and custom duties, are often conditioned by localization 

and performance requirements of  various types (especially as to local content of 
production and share of  exports). The latter requirements have been criticized in recent 
times as counterproductive, discriminatory and inconsistent with international trade 

3 See, e.g., the new investment laws of Argentina of  2 September 1993 (Decree 1853/93); the Mexican law 
on foreign investments of27 December 1993; the Tunisian investment code of27 December 1993 (Law 93/120); 
and Shihata (1994), 47 et seq. Restrictions to entry and exceptions to national treatment are still widespread, 
although unilateral liberalisation has been substantial: see Conklin and Lecraw (1997), 1 et seq. 
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obligations, especially when they are a condition of  establishment, expansion or 
maintenance of  an investment.4 

B. ADMISSION OF FOREIGN INVESTMENT IN BILATERAL INVESTMENT TREATIES: 
RECENT EVOLUTION 

Bilateral investment treaties (BITS) have, in general, not been viewed as a policy 

instrument for implementing the liberalisation of foreign investment in the markets of 
the countries concerned in order to facilitate market access. Rather, this aim is pursued 
within regional trade areas and through reciprocal negotiations within the World Trade 
Organization. The main purpose of BITS is that o f  ensuring a certain level of treatment 
to FDI, once carried out. 

There are various explanations for this approach which at a first glance might 
appear in contradiction with the basic purpose of  promoting F D I - a  purpose which 
appears prominently in the very title of all BITS. First of  all, their main purpose was 
historically that of protecting investments from the industrialized party into the 
developing one, thereby hopefully attracting capital into the latter's economy. Since the 
i n d u s t r i a l i z e d  c o u n t r i e s  w e r e  m o r e  o p e n  t o  F l ,  t h e  i n d i r e c t  l i b e r a l i s i n g  e f f e c t  o f  B I T s  

would mainly concern the developing party. 
The opening o f  the economy of the developing countries to FDI was, and is, 

however, more of a prerequisite for entering into such a treaty. For a developing 
country, the impetus to liberalise access by bilateral negotiations was scarce for a variety 
of reasons. First, dealing with and agreeing on such a politically sensitive subject 
bilaterally with specific industrialized countries could appear as an undue restriction to 
the nation's sovereignty. Second, the play of  the standard most-favoured-nation (MFN) 
clause included in BITS would immediately multilateralize any commitment which a 
developing party might have preferred to keep bilateral in order to secure through 

negotiations some specific reciprocal undertaking by the capital-exporting party in 
return. BITS, however, do not contain specific commitments by the developed party to 

4 See also World Bank (1992), u(3). The Agreement on Trade-Related Investment Measures (TRIMS 
Agreement) concluded within the Uruguay Round o f  Ga t t  outlaws explicitly some of these measures (listed in an 
illustrative Annex) as incompatible with Articles III or XI of the GATT, but developing countries have obtained 
various exemptions. The U.S. model bilateral investment treaty (BIT), and several recent BITS, commit Contracting 
States not to subject the making and maintenance of investments to performance requirements "which require or 
enforce commitments to export goods produced or which specify that goods or services must be purchased locally 
or which impose any other similar requirement.": United States-Argentina (1991), Article 11(5); United 
States-Russia (1992), Article 11(5); Italy-Ukraine (1995), Protocol, Article 2(b). O n  the issue generally see, World 
Bank, ibid., Chapter m, para. 5. As to the imposition of performance, see Italy-Argentina (1987), Article n(5); 
Italy-Ukraine (1995), Protocol, Article 2(b). The imposition of performance requirements on investments of other 
Members is prohibited by Article 1106 of  the North American Free Trade Agreement (NAFTA). As to competition 
between developing countries to attract investments, see UNCTAD (1995). 
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foster investments by its nationals or to provide special incentives, so that the granting 
by the developing party of a preferential access to its market would not be justified.-5 5 

The widespread practice of  most countries, industrialized and developing alike, to 
enter into such agreements, even when mutual economic relations are minimal, also 

runs against the use of  BITS as a tool of economic promotion and liberalisation of 

investments. The text o f  the preamble of  many BITS appears, therefore, appropriate 
when they mention that their conclusion is considered in itself by the Contracting 
Parties as a predominantly legal tool for creating favourable conditions for greater 
reciprocal investments, i.e. for their promotion, specifically thanks to the agreeing of  
reciprocal protection standards. 

Based on these premises, it is not surprising that most BITS, including recent ones 
(with the notable exception o f  the U.S. BITS discussed hereunder), though stating an 
"open-door" policy to foreign investment on a bilateral basis, do not grant to the 
investors of  the other party an enforceable right to be admitted. 

In fact, recent BITS have usually provided that each Contracting State shall 
"encouragc as far as possible" and shall admit investments from the other party "in 
conformity with the applicable laws and regulations" (China Japan, 1988), "with its laws 
and regulations" (Switzcrland-Peru, 1991), "with its legislation" (Germany-Estonia, 
1994), or "subject to its rights to exercise powers conferred by its laws or regulations" 
(Dutch model).6 �* 

This terminology does not imply a "stand-still" obligation; nor does it grant a right 
to make an investment. It indicates, however, a progress in this direction in comparison 
to expressions previously in use and found in BITs still in force, which stated that 

investments should fit into national development plans; underlined the need of  specific 
approval by the host country, sometimes indicating the procedure; and referred to the 
applicability of  its ad hoc legislation on foreign investments.7 

The current formula does have definite legal implications, both as to procedure 

3 When, exceptionally, such commitments are being made, other types of treaties are being concluded. See, 
e.g., the "Special Association Treaty" of Argentina with Italy of 1987, and Argentina's "General Co-operation and 
Friendship Treaty" with Spain of 1988. The investment promotion and protection provisions of the Lome 
Convention, as an instrument to foster the development of  the African Caribbean Pacific (Acp) countries, arc 
special in this respect in that they envisage a co-ordination of the activities of the EC Commission and the European 
Investment Bank in order to promote investments (Article 272). The Asian-African Legal Consultative Committee 
revised 1985 draft of a BIT provides that "each Contracting Party shall take steps to promote investments in the 
territory of the other ... and encourage its nationals, companies and State entities to make such investments through 
offer of appropriate incentives, wherever possible, which may include such modalities as tax concessions and 
investment guarantees.": UN (1988), 134. This approach is, however, not generally followed in BiTs between 
developing countries. For some (vague) undertaking of this type, see the BIT between the United Arab Emirates 
and Poland of 1993, Article 2(1). 

6 Some agreements with centralized economies explicitly cover only investments "made in accordance with 
the legislation of  the Contracting Party in whose territory they are made", see France-U.S.S.R. (1989), Article 
1 (2). For an elaborate regulation of the screening of  foreign investments, see Vietnam Decree 191/CP effective 
from 1 January 1995. 

7 Sec U N  (1988), 18; Migliorino (1989), 41; Golsong (1992), 124 et seq. The 1988 BIT Between Thailand and 
Bangladesh stresses, at Article 2, that the benefits of  the Agreement shall apply only to investments specifically 
approved in writing by the competent authority of  the host State, which "shall be free to lay down appropriate 
conditions". The BIT between Australia and Vietnam of  1991 provides, at Article 3(1), that each party shall admit 
investments "in accordance with its laws and investment policies applicable from time to time." 
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(due process) and the substance, in that it subjects the making of  an investment only to 
the legal rules in force at that time. A denial of  admission, or its subjection to 
requirements not in conformity with the law would therefore be a violation of the 
treaty, if not towards the investor, surely in respect of  its national State. Whenever 

foreign investment operations are admitted under general legislation, as is currently the 
case in most countries and in respect to most sectors, the expression "in accordance with 
its laws" is almost redundant. It requires that prescribed procedures be r e s p e c t e d -  
which is o b v i o u s - a n d  authorizes the denying of  the treaty benefits to illegal 
operations.8 

Investors' rights would be better protected if the standards of treatment (especially 

the MFN standard) granted by all BITS to investments of the other party's investors, once 
made, would be also applicable to the provision concerning admission. Such a clause, 

which is occasionally found in BITS, would be especially relevant in view of the 
emerging tendency towards the granting, in principle, of  a right of access to foreign 
investments; though not unlimited, as evidenced by the General Agreement on Trade 

in Services (GATS) and, bilaterally, by the approach of  the U.S. agreements.9 
In the latest BITS concluded by the United States, however, there is no separate 

clause on admission. They provide instead national and MFN treatment shall be 
accorded with respect "to the establishment, acquisition, expansion, management ... of  
covered investments". In contrast with most BITS, the U.S. model thus, in principle, 

assures investors covered by the treaty that they will not enjoy less rights than other 
investors, both local and from third countries, in respect to market access. 

As mentioned before, however, not even the United States, a champion of private 
initiative, is currently opening its home market to foreign business without restrictions, 
both with respect to the right to enter certain sectors and as to the type of rights and 
modalities o f  subsequent operations. It is therefore apparent that the U.S. approach 
requires a list of exceptions to the national and MFN treatment standards contained in 
the treaty which is, as a rule, contained in a protocol annexed to the treaty, one for each 
party.10 ° 

The U.S. approach in those annexes is, of  course, to include in its list the 

exceptions to national and to MFN treatment lodged with the OECD under its Code, 
except that some restrictions to MFN treatment may be waived depending upon the 
concession granted by the other party to U.S. investors. This highlights the function that 

I Cf. Article 2 of the 1993 BIT between the United Arab Emirates and Poland, whereby each party shall admit 
investments "in exercise of powers conferred by its laws". 

9 Article 2 of the Bit  between China and Japan of  1988 endorses MFrr treatment as to the admission of 
investments. The BIT between Italy and the Ukraine of 1995 grants a "right of access", defined as the right of an 
investor ofonc of the parties to be admitted to make an investment in the other's territory, in accordance with MFN 
and national treatments standards. 

'" See the U.S. Bus  with Argentina (1991), Russia (1992) and the more recent ones drafted according to the 
same model. See Vandevelde (1992), 71; Shihata (1994), 55. U.S. BITs expressly state, moreover, that they shall not 
preclude measures necessary for the fulfillment of obligations with respect to the maintenance and restoration of  
international peace under the UN Charter, and that they are without prejudice to each party's right to maintain its 
public order and protect essential security interests. An annex to the Bit  between the United States and Russia of 
1992 states the mutual understanding of the parties that this evaluation is "self-judging". 
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the U.S. approach may have as a tool for the reciprocal partial opening of national 
markets to foreign investors. This approach can probably be pursued with success only 
by a country like the United States which is both a major source of investment abroad 
and a major market for investments from the outside world. In evaluating further the 
merits of this approach, account must be taken that these concessions may benefit third 
countries, depending upon the MFN treatment clause contained in their BIT with the 
United States or the other State, or under the GATS." It 

Moreover, the United States further reserves the right to maintain existing 
restrictions and derogations from national and in some cases MFN treatment in existing 

state and federal law. It also safeguards the right to adopt new ones. On balance, 
therefore, the final results as to the guarantee of market access contained in U.S. 

agreements may not be so different to that under other BITS, taking into account also 
the fact that no stand-still commitment is undertaken.12 

C. REGIONAL AND MULTILATERAL REGULATION OF MARKET ACCESS BY FOREIGN 
INVESTORS 

The widespread change of attitude as to the role of foreign investments in today's 

world economy has promoted the inclusion of binding provisions in this respect in 
otherwise predominantly trade agreements of  a regional scope (economic integration 
agreements) and in sectoral agreements (e.g. GATS and the Energy Charter Treaty). The 
obligation to open the domestic economy to foreign investment, progressively 
liberalising existing barriers and discriminations, was a major item of  the multilateral 
negotiations launched at the OECD for the conclusion of  a Multilateral Agreement on 
Investment (MAI).!3 Opposition from various circles regarding the firm commitment 
suggested in the draft text with respect to this issue was instrumental in the negotiation's 
failure. 

1. l7ie Eiiropean COl11l1l1mity 

Since the EC's principles and regulations reflect its being an integrated market 
subject to the rule of law, the right of establishment is granted without restrictions and 
discriminations and is particular in this respect in the common (internal) market to all 
enterprises and companies of its Member States as one of the basic freedoms guaranteed 

� � In fact, the issue was raised in the Uruguay Round negotiations that BITS may be in conflict with the MFN 
requirements of GATS when their provisions are not subject to this treatment and vary from one treaty to the other, 
e.g. as to dispute settlement mechanisms: see Doc. MTN, Gtvs/W/177, Rev. 1 of  4 November 1993. 

12 In some cases the U.S. approach may be more restrictive. It has thus been underlined that, according to an 
explicit provision of its Protocol, the BIT between the United States and Argentina of 1991 supersedes the bilateral 
Friendship, Commerce and Navigation (FCN) Treaty of 1854. "This provision was added at the behest of the 
United States in order to override Article IX of the 1854 Treaty, which gives Argentine citizens national treatment 
with respect to real estate ownership in the United States": sec Lcich (1993), 435. 

�3 See OECD (1995). On the other hand, at a late stage of the negotiations (1997-98) doubts expressed as to 
the appropriateness of accepting commitments in this respect, as far as they might prevent future national 
preferences in order to develop new "strategic" industrial and service sectors. 
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by the Treaty o f  Romc.l� As to regulated industries, the full exercise of  this right has 
been made possible thanks to the harmonisation policy and the principle o f  mutual 
recognition of  legislation and controls, which may justify a different regime for 
enterprises from third countries which are not part of this process.15 

2. The North American Free Trade Agreement, 

NAFTA is the most prominent among the most recent efforts to integrate markets 
by a group of countries including major economies on the world scene. NAFTA does not 
purport to establish a common market or even less an economic union such as the 

European Community. It does not harmonise legislation, does not establish a common 
economic policy among the Member countries, and does not create ad hoc institutions 

with normative or administrative powers; neither does it envisage a common 
commercial policy towards the outside world. While NAFTA has the traditionally more 
modest features of a free trade area, based on reciprocal trade liberalisation, it covers 
other related sectors of  crucial importance in today's economy, such as freedom of  
services, establishment, capital movement and public procurement.16 

The investment chapter of  the NAFTA treaty grants national and MFN treatment to 

investors of another party with respect to the establishment, acquisition and "expansion, 
management, conduct, operation, sale or other disposition of  investments." These 

obligations are subject to present and prospective reservations by the parties with respect 
to sectors and regulations set out in annexes to the Agreement.17 

3. 7�ze Andean Pact and MERCOSUR 

Regional liberalisation of Fdi has also been dealt with recently within the Andean 
Pact and MERCOSUR-an old and a new attempt at regional legislation in Latin 
America. 

Decision 291 of21 March 1991 of the Cartagena Agreement Commission reversed 
the previous policy o f  the countries of the Andean Pact which favoured strict controls 

on foreign investment and multinational companies. This Decision covers only a part of  

14 See Article 52 of the EC Treaty. Companies constituted by third-country nationals in a Member State and 
having their effective central place of business in the Community also enjoy this right in accordance with Article 
58 of the Efc Treaty, while third-country enterprises do not generally enjoy it under Community law. In those 
sectors where their right of establishment in the EC is governed by the common system, restrictions are possible as 
a means of  retaliation against denial to Community enterprises of  effective access to the market of the foreign 
country concerned: see the much discussed Article 9(4) of the EC Second Directive on Banking 89/646 of  
15 December 1989 and Article 32(b) of  the First EC Directive on Life Insurance as amended by the Second 
Directive 90/619. 

15 See Karl (1996), 19 et seq. 
16 See, generally, Abbott (1995). 
�� See Article 1102 Of NAFTA, which prohibits the imposition of minimum levels of local equity ownership 

(joint-ventures are not required) and of  performance requirements. The same rules and possibility of exceptions 
apply to the financial service sector, but the parties are not obliged to permits banking operations through branches. 
Parties have not committed themselves to grant access to investments in the basic voice telephone sector; another 
notable exception is that by Mexico excluding investment in its petroleum sector. 
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the typical subject-matter of BITS and of other regional regulations. It defines foreign 
investors as well as "sub-regional" investors (those of another Member country), 
providing for equality of  treatment with national investors as to rights and obligations. 
In any case, the right of  entry is not spelled out so that access depends on the various 
domestic legislations of the Member countries, to which the regulation refers explicitly 

in many instances,.18 
MEItCOSUR has dealt with reciprocal investments from Member countries and with 

investment from third countries in separate instruments. The Protocol of  Colonia, of 

17 January 1994, for the reciprocal promotion and protection of investments in 
MERCOSUrt, follows generally the standard pattern ofB�rs. Article 2, on promotion and 
admission, provides, however, that each contracting State: 

"... shall promote investments of investors of other Contracting States and shall admit them 
in its territory not less favourably than the investments of its own investors or of the 
investments made by investors of third States, without prejudice for the right of each party 
to maintain transitorily limited exceptions corresponding to sectors listed in the Annex." 

This approach reflects the freedom of reciprocal direct investment typical of  a 
regional area, so that, understandably, this point was not followed in the Protocol of 
Buenos Aires of 1 August 1994 on the promotion and protection of investments of non- 
Members. This instrument is generally inspired by the same favourable approach to FDi 
and affords, by and large, the same treatment and protection to third-country 
investments, once effected, as that granted to those originating from within the area. 

According to Article B(l) of the Protocol: 

"Each Member State shall promote investments from third States' investors in its territory and 
shall admit these investments in conformity with its laws and regulations." 

The Colonia Protocol thus adopts the approach of the U.S. BITS, while the 

Protocol of Buenos Aires, a peculiar example of regional multilateral treaty in favour of 
third States, follows the pattern of the other BITS mentioned before, in referring to the 
law of  the host State, as existing from time to time, regarding the entry of foreign 
investments. 

4. The Lome Convention 

The Fourth Lome Convention of 1989 contains an elaborate section on investment 

(Articles 258-274 and Annex LIU) which was not found in the earlier texts and which is 

meant to complete the European Community's Members'BITS with African Caribbean 
and Pacific (Acp) countries. These provisions state basic principles of  treatment and a 
policy of  encouragement of Fdi from the Community to those countries. Article 258 
includes a fairly standard recognition of the importance ofFDl for development and of 

the need for Member countries to take appropriate measures to support them. There is 

18 See Decision 291 of 21 March 1991, 30 ILnn, 1991, 1283 et seq., rcplacing Decision 220. 
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no firm commitment by the receiving countries to admit investments. On  the contrary, 
Article 258(a) allows Acp countries to refuse those which do not conform with the 

EC-Acp development co-operation objectives and priorities or with their applicable 
law and regulations. 

The general formulation has been interpreted in the sense that there is a general 

presumption that Fm contributes to development so that, except if special circumstances 
would justify a refusal, admission criteria should be granted under liberal terms and 
subject to MFN treatment,.19 

5. The General Agreement on Trade in Services 

Gn'rs lists "commercial presence" by other WTO Members' service providers in 
any Member's market as one of  the modes for the international supply of services which 
is subject to the Agreement, the other modes being cross-border supply, consumption 
abroad and the temporary presence of  natural persons. Indeed, substantial initial 
commitments have been undertaken by WTO Members, especially by developing 
countries, for the liberalisation of commercial presences, evidencing that promoting this 
modality of supply has been the preferred choice, in comparison to cross-border supply. 
GATS can therefore be considered in practice the first multilateral-potentially g l o b a l -  
Agreement on Fm, albeit limited to the service sector.20 

GATS includes a general obligation for WTO Member States to grant MFN 

treatment to foreign service providers (Article is) irrespective of their liberalisation 
commitments. 

Member States have to provide market access and national treatment (Articles XVI 
and xvn) with respect to the services and modes (such as "commercial presence") as to 
which they have undertaken specific obligations in their Schedules of Commitments 
(and under the terms, limitations, conditions and qualifications provided therein). 

In order that market-access commitments be effective, limitations on the number 

o f  suppliers, of  operations, of  employees, or on the total value of transactions are 

prohibited. Especially relevant to the Fm aspects is the prohibition in Article xvi.2 of: 

"(e) measures which restrict or require specific types of legal entity or joint ventures through 

19 The above-mentioned interpretation is found in Principles of Protection of Investments in A(,p Countries, Acp- 
EEC Doc. 2172/92, para. 2. 

20 Article xxvIII(d) of  GATS defines "commercial presence" as "any type of business or professional 
establishment, including through (i) the constitution, acquisition or maintenance of a juridical person, or (ii) the 
creation or maintenance of  a branch or a representative office within the territory of  a Member for the purpose of 
supplying a service." According to a GATT study, TIle Results of the Uruguay Round of Multilateral Trade Negotiations, 
of November 1994, at 43, "eighty-seven governments have entered horizontal commitments in their schedules 
with respect to commercial presence. Of these, thirty-one entered no horizontal limitations on market access 
through commercial presence. Fifty-five have entered such limitations, of which ten authorize foreign investment 
on the basis of an 'economic needs test', twenty-five impose ceilings on equity participation by foreign investors, 
and the remaining twenty require establishment to take the form of  a specified legal entity, for example by requiring 
the establishment of a subsidiary. One country has offered no binding regarding market access through commercial 
presence. Regarding national treatment of foreign service suppliers established in their territories, sixty-eight of the 
eighty-seven governments making horizontal commitments have placed limitations on national treatment. Most of 
these concern the purchase of real estate and eligibility for subsidies (mainly for research and development)." 
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which a service supplier may supply a service; and (f) limitation on the participation of 
foreign capital in terms of maximum percentage limit on foreign share-holding or the total 
value of individual or aggregate foreign i n v e s t m e n t  

GATS follows the approach of GATT in the area of  trade, by committing its 

Members to periodic rounds of multilateral negotiations in order to progressively 
increase the initial level of liberalisation undertaken regarding sectors affected, modes of 

delivery, and types of  restrictions maintained. This dynamic aspect of  GATS is shared 
with other multilateral texts, such as the OECD instruments, where future liberalisation 

is, however, not compulsory; the Energy Charter Treaty, where this process is only 
vaguely indicated; and the Multilateral Agreement on Investment currently being 

negotiated in OECD. This feature distinguishes these multilateral endeavours from the 
more static approach of  BITS, where future liberalisation commitments and an 

enforceable right of entry are absent, notwithstanding their explicit policy statements in 
the Preamble in favour of  an increased role for FDI in the domestic economy. 

6. The Energy Charter Treaty 

The "pan-European" Energy Charter Treaty of 1994z2 aims at progressively 
liberalising trade and investment in energy and related activities, materials and products, 
establishing a legal framework in order to promote long-term co-operation in the field. 

The pivotal sections of the Treaty are, accordingly, those devoted to commerce (Part II) 
and to investment promotion and protection (Part In). The right to make investments 
in this sector is central to the purpose of the Charter and is accordingly defined and 

regulated by the Treaty.23 
The relevant provisions lay down, however, only the general principles applicable 

in this respect, mostly in a non-binding form, while binding legal standards as to the 

treatment of foreign investors with respect to the making of investments were to be laid 
down in a supplementary treaty which was negotiated between 1995 and the end of 
1997. According to Article 10: 

"... each Contracting Party shall, in accordance with the provisions of this Treaty, encourage 
and create stable, equitable, favourable and transparent conditions for investors of other 
Contracting Parties to make investments in its area." 

These conditions shall include tair and equitable treatment, meaning national and 

21 If a State allows commercial presence, it is committed to allow related transfer of capital into its territory 
(footnote to Article xvi(l)). O f  course, not all commercial presence of services, especially as to some highly 
intellectual type of professional services, entail a movement of capital and necessarily relates to FDI. As to financial 
services, on the other hand, any market-access commitment must include the right to establish, but terms, 
conditions and procedures for authorisation may be imposed: see the Understanding on Commitments in Financial 
Services, Articles 5 and 6, in GATT, 1994, ibid. 

zz The Energy Charter Treaty, opened for signature on 17 December 1994, has forty-nine Members, 
including Central and East European countries, States of  the former Soviet Union, the European Union and its 
Members, and other non-European Members of  the OECD. 

23 Sec Article 1(8): "make investments" or "making of  investments" means "establishing new investments, 
acquiring all or part of existing investments or moving into different fields of investment activity." 
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MFN treatment (Article 10(3)). Initially, the parties are only bound to endeavour to 

accord such treatment, while definite obligations will be provided in the supplementary 
treaty. 

The immediate obligations as to the treatment of investments once made and their 

related activities is, in comparison, tougher. National and MFN treatment is compulsory 
from the outset, although with some exceptions and subject to certain States' 
declarations. 

II. SPECIFIC RIGHTS GRANTED TO FOREIGN INVESTORS IN RECENT BITS 

BITS provide first of  all for general standards of  treatment, be they "non- 

contingent" (such as fair and equitable, international, full protection) or "contingent", 
i.e. "relative" (national, MFN). These topics cannot be covered in a short essay such as 
the present one. BITS also grant specific rights to foreign investors, a subject-matter 
which is specifically dealt with in this Section. 

BITS have traditionally spelled out specific rights which are considered essential for 

the carrying out of  investments and which relate to situations and needs typical of  
foreign investors. Reference to domestic provisions concerning local investors would 
be useless here, since the latter do not enjoy such rights. The most relevant areas in this 
respect are those pertaining to: 

-  the entry and employment of personnel necessary in order to manage the 
investment; and 

-  the freedom to transfer profits, etc., and proceeds of  the liquidation of  an 
investment and make related payments. 

Recent BITS have added new specifications, so that certain rights, although in a 
general formulation, are increasingly spelled out in the relevant clauses, such as the rights 
to obtain needed permits, to have access to raw materials and energy, the respect for 
investment contracts,z4 and publication of laws and regulations affecting investments,.25 

A. ENTRY AND EMPLOYMENT OF PERSONNEL 

As to the entry, stay and work of  persons in connection with or for the need of  an 
investment generally, the relevant provisions are limited to nationals of  the other 

Contracting States only. In many BITS, the provision is not couched in terms of  rights. 

21 As to the latter matter, see United States and Russia (1992), Article H.2.C, "Each party shall observe any 
obligation it may have entered into with regard to investments of nationals or companies of the other party." This 
clause refers to any legal or contractual obligation, not just to an "investment agreement", defined in Article l.1.f 
as "an Agreement between a party (or its agencies or instrumentalities) and a national or company of the other party 
concerning an investment." Identical or similar clauses are found in many recent BITS: Germany-Bolivia (1987), 
Article 8.2; Netherlands-Poland (1992), Article 3.5; Colombia-Spain (1995), Article m.3. 

25 See United States-Russia (1992), Article 11.7, providing for publication "in the customary form". 
Canada-Trinidad (1995), Article XVI, contains a similar provision under the heading of "transparency", a 
fashionable item in recent bilateral and multilateral treaties concerning trade and investments. 
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These BITS provide only for "favourable consideration" by the contracting parties of 
entry and residence applications by the other party's nationals in connection with an 
investment in order to work as employees or perform activities related to a covered 
investment.26 

Other treaties include firm obligations in this respect. As an example, the 

Italy-Russia BIT of 1996 provides, at Article 2(7), that the signatories: 

"In conformity with their legislation on the entry and stay of foreigners, shall permit to the 
citizens of the other party who perform working activities in connection with an investment 
governed by this agreement, as well to their dependants, to enter, stay or leave its territory." 

U.S. BiTs arc more specific as to the purpose of  the entry and stay, which is 
indicated as "establishing, developing, administering, or advising on the operation of an 
investment." On  the other hand, the beneficiaries are limited to the investors 

themselves or to the person already employed by a company of the other party who "has 
committed or is in the process of committing a substantial amount of capital or the 
resources."27 

These provisions arc being expanded so as to guarantee companies the free choice 
of top personnel, irrespective of nationality, to manage foreign investments. This reflects 
the existence of a world market for professional competence and the need of 

multinational companies (as well as of  domestic companies competing in the global 
market-place) to make use of these resources in their various units, irrespective of their 
location. 

Similar provisions were already included in Friendship, Commerce and Navigation 
(FCN) treaties of the United States, are found in European Community and OECD texts 
and have been included in the partnership agreement of  the EC with Russia.28 These 

personnel are hired, as a rule, by the local company which represents the foreign 
investment. A detailed clause, such as that found in a recent U.S. Bet, specifies 

accordingly that: 

"Companies which are legally constituted under the applicable laws or regulations of one 
party, and which are owned or controlled by nationals or companies of the other party, shall 
be permitted to engage top managerial personnel of their choice, regardless of nationality."29 

This text does not mention the application of local laws concerning visas and 

'I, See Dolzer and Stevens (1995), 76, Germany-China (1983); Italy-Brazil (1995), Protocol; France-Mongolia 
(1991), Article 3. 

=� See United States-Russia (1992), Article n(3). 
2H See FCN Treaty between the United States and Italy (1948), Article 3; EC Treaty 54(3)(f); see also the 

paragraph on "Entry and Sojourn of Personnel" in the Anent' Non-Binding Investment Principles (1994): "Member 
economies will permit the temporary entry and sojourn of key foreign technical and managerial personnel for the 
purpose of  engaging in activities connected with foreign investment, subject to relevant laws and regulations." 
Domestic companies have a similar interest in having recourse to these personnel; many legislations on immigration 
provide accordingly for issuance of  visas and working permits to managers and technicians on liberal terms; see, 
e.g., Article 25 of the Italian law on immigration of  1998. The EC partnership agreement with Russia of 1994 
included detailed but cautious provisions both on top personnel and on the temporary entry and stay of 
"intracorporate transfer". Liberalisation of such entry and stay is included in the commitments of  many WTO 
Member States under GATS. 

'9 See United States-Russia (1992), Article n(4). 
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employment to which equivalent provisions in other BITS make reference. The 
relationship between local legislation on the one hand and the treaty right enshrined in 
such a provision on the other does not involve only immigration law. The question of 
the content of  this right has come up in relation to non-discrimination requirements 

provided by local labour laws on the hiring of personnel by enterprises. In the Sumitomo 
case, the U.S. Supreme Court held that the United States-Japan FCN Treaty of 1953 did 
not relieve the U.S. subsidiary of  a Japanese company from the duty to respect such local 

requirements in its hiring practice.3° 

B. MONETARY TRANSFERS 

Among the specific rights protected by BITS which relate to situations and needs 

typical of  foreign investors, in respect of  which national treatment is meaningless, are 
the provisions granting the right to transfer profits and proceeds of  the liquidation of  an 
investment and to make related payments. This right is obviously of fundamental 

importance for any prospective or actual investor abroad.31 The same is true for other 
current payments needed for imports and services from abroad in order to run the 
enterprise. 

Regulation of currency transfers pertains to the monetary sovereignty of each State. 
Even when the above freedoms are provided under the law, specifically or in the 

framework of a liberal regulation for financial movements, the terms under which the 
relevant transactions are allowed are subject to modification in time. New restrictions 
have often been introduced as a consequence of  the deterioration of the external 

financial position or of  changes in the policy of  a number of countries. 
The provisions of  the International Monetary Fund (into) Charter, which is the 

only multilateral agreement covering the subject on a global scale, distinguish between 
current international payments (which include remittance abroad, inter alia, of  
dividends, interest on loans, royalties, fees and salaries of expatriated personnel) and 

capital movement. As a general rule, IMF Members have to allow payments of the first 
type, except if they have been authorized temporarily to maintain restrictions in 
accordance with Article xiv of  the IMF Charter. On  the other hand, the Charter does 

not restrict the freedom of  Members to impose controls on capital movement (which 
includes funds transferred for the making or the sale or liquidation of  an investment 

abroad) on the premise that these movements may in some cases be destabilizing and 

speculative. 
BITS guarantee the remittance abroad both of  current payments concerning any 

investment covered by the Treaty and of the proceeds of its sale or liquidation at the 

current exchange rate (transferability and convertibility guarantee). The inclusion of 

;° Sumitomo v. Avagliano, 457 U.S. 176 (1992), summarized in 76 Ajn., 1982, 853; holding that the subsidiary 
was a U.S. company and not a Japanese company. 

31 Divestments by sale to other local or foreign investors are common, not, as in the past, because of a less 
favourable investment climate and profits outlook in the host country, but as a consequence of  the mobility of 
capital and variable investment strategies by companies; see Hiby (1995). 

Downloaded from PubFactory at 02/15/2021 02:44:26PM
via Peace Palace Library



such a clause enhances the promotional value of the BIT, in that it insures the 

prospective investor against any future legal restriction by the host country and insulates 
an investment made, at least in theory, from the effects of  any exchange crisis that might 
affect its economy. 

Such clauses do not aim only at ensuring these transfers as a matter of right (non- 
convertibility risk) but also at facilitating them in practice. They take into account that, 

even in respect of transfers which are allowed, exchange-control laws, where they exist, 
tend to subject the carrying out of these transfers to procedural requirements which may 
be applied in a needlessly cumbersome way and result in delays that arc damaging for 

the investor (transferability risk). However, these clauses do not protect the investor 
from the general exchange risk concerning the currency of the host country and the 
value of  the investment as expressed in that currency. Devaluation risks are not assumed 
by the host country through a BIT. 

The specific clause or clauses found in almost all BITS list the types of  transfers 
covered by the agreement and the content o f  the obligation undertaken by the partieS.32 
Payments covered (the lists found in these provisions are declared as being merely 
illustrative and not exclusive) are those concerning the transfer of profits, returns and 
dividends from an investment, as well as the amounts derived from its total or partial sale 
or liquidation. Other payments listed are those "connected with" an investment, which 

may accrue not to the investor itself but to third parties, such as royalties and fees, 
repayment of loans, and earnings of foreigners working in connection with the 
investment. Other items are specifically listed in some treaties, such as: 

. . .  the funds necessary for the acquisition of raw or auxiliary materials, semi-fabricated or 
finished products ... additional funds necessary for the development of an investment."33 

Payments due as compensation for expropriation or for other losses are listed either 

in the same Article or in that concerning those issues, but are generally subject to the 
same regime. The obligation undertaken is that of  guaranteeing that those payments be 

transferable in the original currency or in a freely convertible currency "without undue 
restriction or delay". Often, but not always, a specification is found as to the exchange 
rate to be applied.34 

Some BITS (such as those of the United Kingdom) do not admit limitations to the 
above right of  free transfer; other BITS (such as those of  the United States) admit 

reporting requirements, the imposition o f  income taxes also by way of  withholding 
taxes on dividends, and measures aimed at protecting the rights of  creditors.35 As to the 

32 For a review, see Dolzer and Stevens (1995), 90 et seq. 
33 Netherlands-Poland (1992), Article 4. 
3; The transfer shall be made "at the market rate of  exchange on the date of  transfer with respect to spot 

transactions in the currency to be transferred", United States-Russia (1992), Article IV. German BITS refer in this 
respect to the IMF rate of the currency in terms of Special Drawing Rights (Sntts) at the date of payment. 

35 See United States-Russia (1992); United States-Argentina (1991), Article v. Italy's BITS with Russia, Cuba 
and Brazil provide that transfers arc subject to the previous compliance by the investor with all of its fiscal 
obligations, a reasonable requirement in abstract but one which could easily become a hindrance to the respect of 
the commitment by the host State. 

Downloaded from PubFactory at 02/15/2021 02:44:26PM
via Peace Palace Library



transfer itself, some BITS specify the maximum period within which the transfer must be 
completed in order to comply with the "without delay" obligation.36 

Substantial capital divestments and outflows can put a strain on the foreign 
exchange reserves of  a country encountering balance-of-payment difficulties.37 Most 
recent BITS are mute on the subject; only a few authorize either party to restrict the 
transfer of any payment connected with a covered investment in exceptional financial 
or economic difficulties affecting its balance of payments, as the IMF rules afloW.38 

III. PROTECTION FROM EXPROPRIATION 

A. DEFINITION OF THE MEASURES 

All BITS have specific provisions laying down the conditions under which 
expropriation (including nationalization) can be carried out by a Contracting State and 
what compensation obligations arise therefrom in order to protect the economic 
interests of the foreign investors. BITS intend to protect foreign investments in respect 
of this political risk whatever the language used by the Contracting Party carrying out 
these measures.39 The terminology in BITS refers to "expropriation", "nationalization" 
and "measures having similar effects", or "any measure having effect equivalent to 

nationalization or expropriation", or "any other measure the effects of which would be 
tantamount to expropriation or nationalization", or other equivalent phrases. 

According to general international law, a State is free to adopt measures of 
expropriation or nationalization of a foreign investment in its territory. BITS do not deny 
this right but aim at subjecting expropriation to the full respect of  substantive and 

procedural requirements prescribed by international law and to afford effective means 
of  redress in case of  violation."' International law requirements are those of  public 

36 Two months seems a common term: Austria-Romania (1995); Germany— Swaziland (1990); 
Germany-Estonia (1994); Netherlands-Poland (1992); Poland-United Arab Emirates (1993). Six months: 
Italy-Brazil (1995); Italy-Ukraine (1995). Italy-Cuba (1993) and Poland-United Arab Emirates (1993) provide in 
addition for MFN treatment as to transfers if more favourable. 

37 Cf. the World Bank Guidelines m, 6(l)(d). U.S. BITS of  the 1980s, such as those with Egypt, Zaire, 
Bangladesh and Turkey, allow an exception to free transferability during unusual periods of low foreign exchange. 

3" Germany—Swaziland (1990): in case of  "extreme balance-of-payments difficulties"; see also Japan-China 
(1988), safeguarding more generally the imposition of  exchange restrictions; c£ Dolzer and Stevens (1995), 89. 
According to Australia-Vietnam (1991), a Contracting Party shall permit transfers "subject to its right in exceptional 
financial or economic circumstances to exercise equitably and in good faith powers conferred by its laws." 
Spain-Colombia (1995), Article vn.6. allows bona fade non-discriminatory restrictions in case of exceptional 
balance-of-payments difficulties. 

19 In Amco Asia r. Indonesia----award of 21 November 1984, 25 ILM, 1985, 1022—the International Centre for 
Settlement of Investment Disputes (1(:sii)) Arbitral Tribunal established that  " . . .  it is generally accepted in 
international law, that a case of expropriation exists not only when a State takes over private property but also when 
the expropriating State transfers ownership to another legal or natural person" (at 1025). Sec also Comeaux and 
Kinsella (1997). Equivalent actions by public authorities other than the government entail the State's responsibility 
under international law if resulting in expropriation. 

411 Sornarajah (1994), 277; Brownlie (1990), 537. 
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purpose or interest, non-discrimination, the payment of compensation and, 
procedurally, those of legality or due process.41 

As to the type and content of the rights covered, a wide concept tends to be used. 
All rights and interests having an economic content come into play, including 
immaterial and contractual r i g h t s  in accordance with each IB'r's definition of 
investment for the purpose of  its application. 

Not  only express measures of nationalization or expropriation, but also so-called de 

facto expropriation or nationalization, i.e. measures that do not involve an overt taking 
but that effectively neutralize the benefit of the property for the foreign owner, are 
subject to those requirements.43 

The concept of creeping expropriation/nationalization may be distinguished from 
that of de facto expropriation. Creeping expropriations are the so-called indirect 
expropriations, namely measures which, even if they are not aimed at transferring 
property rights, imply an interference with the exercise of  such rights equivalent to that 
of  a measure of  expropriation. The Commentary to Article 3 of  the OECD Draft 

Convention on the Protection of Foreign Property of 1967�; dealing with the taking of 
property, defined creeping nationalization as measures otherwise lawful: 

"... applied in such a way as to deprive ultimately the alien of the enjoyment or value of his 
property, without any specific act being identifiable as outright deprivation. As instances, 
may be quoted excessive or arbitrary taxation; prohibition of dividend distribution coupled 
with compulsory loans; imposition of administrators; prohibition of dismissal of staff; refusal 
of access to raw materials or of essential export or import licences. "45 

The term "taking" is also frequently used to cover all types of  expropriation and 
nationalization, meaning: 

"... a conduct attributable to a State that is intended to, and does, effectively deprive an alien 

a� As to due process, many Bms do not include any specific requirement. Some BITS limit themselves to 
prescribing the conformity of the measure with the law of expropriating country. See, for example, Italy-Brazil 
(1995), Article iv(2)(i); Switzerland-Peru (1991), Article 5(1). U.S. BITS are more detailed: "a national or company 
of either party that asserts that all or part of its investment has been expropriated shall have a right to prompt review 
by the appropriate judicial or administrative authorities of  the other party to determine whether any such 
expropriation has occurred and, ifso, whether such expropriation and any compensation therefor, conforms to the 
principles o f  international law, and to decide all other matters relating thereto.": United Statcs-Russia (1992), 
Article m(2). For similar specific clauses, albeit less detailed, see United Kingdom-India (1994), Article 5(2); 
Canada-Trinidad and Tobago (1995), Article vm(2). 

z  As to contractual rights, sec R. Higgins (1982), 263. See also Libyan American Oil Co. (Liamco) 1'. Libyan, 
12 April 1977, 20 ILM, 1981, 103, and the case-law of the Iran-U.S. Claims Tribunal, in particular the Starret 
Housing Corlr. v. Iran interlocutory award, 1983. See also the European Court of Human Rights judgment, Greek 
Refilleries Stran and Stratis AndreaJis v. Greece of 9 December 1994, EcHn, Series A, n. 301-B, para. 61, holding as 
illegal the legislative annulment of a claim sanctioned in an arbitral award. 

41 Also a temporary administrative interference with property rights, if serious enough, may be considered as 
an expropriation falling under the relevant principles of general international law and of specific international 
agreements. See the Sedro case of 24 October 1985, 9 Iran-United States CTR, 248. 

44 Sec UNCTAD (1996), u, 113. For a history of this Draft, see Schwarzenberger (1969). 
;� Taxation may be confiscatory and amount to expropriation: see the Revere IJ. Owe and ALCOA v. Jamaica 

arbitration cases dealing with the 1974 "bauxite levy" in Jamaica, and Articles 13, 21 (5) and 26 of the Energy 
Charter Treaty. 
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of substantially all the benefit of his interest in property even though the State does not 
deprive him of his entire legal interest in the property."46 

B. EXPROPRIATION VERSL1S REGULATION 

Deprivation of property should be distinguished from regulation, especially in 
relation to the use of  property. Regulating measures arc common in all types of legal 

and economic systems, in order to avoid that the use of  private property be contrary to 
the general welfare: 

"As a state is not responsible for the loss of property or for economic injury that is due to bona 
fide general taxation, to regulation, forfeiture for crime, or other action of the kind that is 
commonly accepted as within the police power of States, that does not discriminate against 
aliens. "47 

Drawing the line may not be easy in specific instances. The use of regulatory 

powers by governmental authorities are subject to BITS provisions on fair and equitable 
treatment as long as no expropriatory action results therefrom.48 

It is not a novelty that lawful regulation implying restrictions on the use of  certain 

property, such as rent control, zoning and town planning, and maximum tariff setting, 
may reduce the commercial value of  property. These kinds of  regulations may entail, 
under domestic law, the obligation o f  public authorities to indemnify the economic 

losses which derive therefrom, especially if they affect only certain owners in the 
common interest, and when these losses are substantial enough to amount to a kind of 
"taking". 

Whether such an obligation exists under domestic and international law depends 
on the application, on a case-by-case basis, of  general principles of fairness, equality and 
balancing of  interest that are neither immutable nor universal. This can be illustrated by 
the issue of a suit brought against the Government o f  Canada by the United States Ethyl 

Corporation under provisions of  the NAFTA in 1996, and which has been amicably 
settled since. Ethyl claimed that the decision by the Government of  Canada to ban the 

import and transport of  MtvtT-a petrol additive produced by Ethyl that is allegedly 

considered to have an adverse effect on the operation of vehicle pollution control 

;6 See Restatement (Second) Foreign Relations Law o f f  United States (1965), Sec. 192. 
47 See Restatement (l7rird) Foreign Relations Law of the United States (1987), Sec. 712(g). As to the case-law by 

the European Commission and Court of Human Rights applying Article 1 (third paragraph) of  the First Protocol 
to the Convention according to which "the preceding provisions shall not, however, in any way impair the right 
of a State to enforce such laws as it deems necessary to control the use of property in accordance with the general 
interest or to secure the payment of taxes or other contributions or penalties.": see Council of Europe (1991), 24. 
According to Article 1110(8) of NnFrn, "a non-discriminatory measure of general application shall not be 
considered a measure tantamount to an expropriation of a debt security or loan covered by this chapter solely on 
the ground that the measure imposes costs on the debtor that cause it to default on the debt." 

48 See also Article 11(a)(ii) of  the 1985-Multilateral Investment Guarantee Agency (MIGA) Convention 
according to which the Agency's guarantee can be provided for losses due to "any legislative action or 
administrative action or omission attributable to the host governments which has the effect of depriving the holder 
of  a guarantee of his ownership or control of, or a substantial benefit from, his investment, with the exception of 
non-discriminatory measures of general application which governments normally take for the purpose of rcgulating 
economic activity in their territories." 
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components -was  effectively "expropriation" since it reduced the value of the 

company's assets. Environmental non-governmental organizations (NGOs) had feared 
that, had the Government of Canada lost this suit, there would be major legal 
repercussions in the area of  governments' freedom to impose environment, public 
health and safety regulations. This concern has prompted the negative evaluation of the 
MAi results by some circles of the "civil society" in respect of  expropriation, 
indemnification, and direct arbitration of  disputes. 

C. PUBLIC INTEREST AND NON-DISCEZIMINATION 

Reference to the two requirements of public interest and non-discrimination are 
present in recent multilateral agreements and arc generally included in BITS. Public 
interest is generally held to be a necessary requirement of  a lawful deprivation of  
property. On  the other hand it is difficult to question the existence in specific instances 
of this requirement, except in the most evident cases of abuse, since this would require 

appreciating a sovereign State policy and the motivation of its action. In fact, only in 
few instances have international tribunals been called to evaluate the existence of a 

public interest.50 In the well-known Libyan oil cases, where it was alleged that the 
expropriation was motivated by way of reprisals, the arbitrators upheld the challenge 
only in the BP award, while it was rejected in the Texaco and Liamco cases. 51 

As regards the "non-discrimination" requirement, a specific question is whether 

this term refers to the relationship between nationals and foreigners or to that between 
foreigners only or to both relationships. Both kinds of  differential treatment tend to be 
considered forbidden under international law. Discrimination may derive from the 

expropriation of citizens of  a specific State only, or may concern the procedure and the 
amount of compensation. Non-discrimination is usually mentioned in recent 
multilateral agreements as one of the requirements of a lawful expropriation and is found 
in BITS without further specifications. 

'" See Article 1110(l)(a) and (b) of NnFrn of  1993; Article 13(l)(b) of  the Energy Charter Treaty of  
1994; Article 4(1) of the McRCOSUk Protocol on Reciprocal Promotion and Protection of Investments o f  1994; 
Article 2(D)(1) of the MERCOSUR Protocol on Promotion and Protection of Investments from States not Members 
of  M e r c o s u r  of  1994. 

511 See, e.g., the Le't ' ta u. Liberin case, 31 March 1986, where the Icsm Arbitral Tribunal held that the 
revocation of a concession by the government was illegal under applicable law, because it "was not for a Gonn fide 
public purpose, was discriminatory and was not accompanied by an offer of appropriate compensation.", 27 ILM, 
1987, 648. The Iran-U.S. Claims Tribunal considered the lack of public utility as a per se cause of illegitimacy in 
many awards. See, in particular, American International Group v. Iran, 19 December 1983; 1.\'.1 Corp 1'. Iran, 12 August 
1985; Amocn International Finance Corp. 1'. Iran, 14 July 1987. However, in the latter case, the Iran-U.S. Claims 
Tribunal pointed out that the term public utility "... as a result of the modern acceptance ofthe right to nationalize 
... is broadly interpreted and ... States, in practice, are granted extensive discretion." (at 233). 

51 See the award of  the arbitrator Dupuy in the Texaco case, Jro, 1977, 366, where he decided that Libya had 
behaved lawfully in this respect because its expropriation had been made according to its "sovereign appreciation 
of the national interest." 
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D. THE ISSUE OF COMPENSATION 

The determination of the compensation which the expropriating State is obliged to 
pay under international law is a crucial question since the effective protection of  the 
economic interests of foreign nationals (in particular foreign investors) depends upon it. 
We deal here with the economic consequences of  a lawful expropriation. If a taking is 
unlawful because of a violation of the requirements of international law, the principles 

pertaining to State responsibility for a wrongful conduct became applicable.52 The ensuing 
obligation is that of  reparation for all the damages caused to the foreign national, and not 
just that of providing compensation corresponding to the value of the property taken. 

Full restitution is, in principle, due in the case of unlawful taking. In view of  the 
inexpediency in most cases of compelling or obtaining the annulment of those takings, 
reparation in the form of  monetary compensation as an alternative should cover all 
connected losses including "loss of profits" and indirect damages. 53 

The traditional view is that compensation for property lawfully taken from foreign 
investors by the host State must be paid in accordance with international law. The 

content of this obligation has traditionally been expressed by the well-known "Hull 
formula" of  full compensation, that is, prompt, adequate and effective compensation. 
Under these criteria, compensation should correspond to the value of  the property 

taken, be paid speedily and in a currency which the owner can transfer from the 
expropriating State. 

The more vague requirement of  "appropriate" compensation, which obtained some 
popularity as evidenced by Resolution 1803 of 1962 of  the U N  General Assembly, also 
remained subject to conflicting interpretations. While according to some views this 

formulation still implies the "Hull formula", according to others it allows a more flexible 
approach on a case-by-case basis, taking into account also the public interest involved. 

The European Court of Human Rights held, in thc James case, that: 

. . .  the taking of property without payment of an amount reasonably related to its value 
would normally constitute a disproportionate interference which could not be considered 
justifiable under Article 1. Article 1 does not, however, guarantee a right to full 
compensation in all circumstances. Legitimate objectives of `public interest', such as pursued 
in measures of economic reform or measures designed to achieve greater social justice, may 
call for less than reimbursement of the full market value."54 

52 O n  the law of State responsibility in connection with damages caused to the economic interest of alicns, sec 
Higgins (1982), 298. 

5' See the Paparnirhalopoulos v. Greece judgment of 31 October 1995 of the European Court of Human Rights: 
"the pecuniary consequences of a lawful expropriation cannot be assimilated to those of an unlawful dispossession" 
(at para. 36). Failing restitution of the land illegally occupied by military authorities for twenty-eight years, the 
Court held that Greece had to pay applicants the current value of their land increased by the appreciation brought 
about by the existence of the buildings and their construction costs that the State authorities had erected, with 
interest until payment. 

11 Judgment of 21 February 1986, E c h r ,  Series A, n. 98, para. 54. See also Sporrong and Lonnroth, Ec:Hk, Series A, 
n. 52, paras. Sir75; LAthgow, EcHA, Series A, n. 102, paras. 111-74. The Court has noted, however, that nationals may 
properly receive less compensation for expropriated property than foreigners, i.e. less than full market value due under 
international law since "there may well be legitimate reasons for requiring nationals to bear a greater burden in the public 
interest than non-nationals": James case, ibid., para. 63; L o w  case, ibid., para. 116. 
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On the other hand, according to the International Centre for Settlement of 
Investment Disputes (ICSID) tribunals and the Iran-United States Claims Tribunal case-law, 

the standard to be applied in detennining the amount of compensation payable under 
g e n e r a l  p r i n c i p l e s  o f  i n t e r n a t i o n a l  l a w  f o r  e x p r o p r i a t i o n  is " fu l l  c o m p e n s a t i o n " . 5 '  

E. COMPENSATION FOR EXPROPRIATION IN VIOLATION OF STABILIZATION CLAUSES 

A separate question relates to what the effect is of  a stabilization clause in a treaty 

or contract under the umbrella of which the foreign investor may claim not only full 
compensation but also immunity from nationalization. A nationalization in 

contravention of  such a clause would make the measure illegal, in accordance with the 
applicable domestic and international law. On  the other hand, since no sovereign State 
may irrevocably subject the needs of  the common good in the future to contractual 
undertakings towards private parties, public need may still justify expropriation, but its 
existence must be evaluated under a strict good faith standard. Full indemnification is 
warranted in these instances, although restitution has rarely been ordered.56 

In this respect, two types of  clauses often found in recent BITS may be considered 
relevant. The first one, stating an obligation of  the host State generally to respect 
undertakings towards, and contracts with, foreign investors, docs not seem to restrict the 

right to expropriate their interests, provided that the relevant requirements are 
respected." A few BITS commit the host State not to expropriate when it has entered a 

specific obligation to this effect.58 An expropriation in disregard of  such a specific 
commitment would violate the BIT and would entail full reparation of  the damages 
caused by such wrongful conduct. 

IV. PROTECTION AGAINST POLITICAL VIOLENCE AND CIVIL STRIFE 

Under general international law the host State has no obligation to compensate 
foreign investors for losses suffered in case of war or civil disturbance, apart from the 
obligation not to discriminate against them in case of indemnification, provided that the 
requirements of minimum due protection have been complied with. In order to avoid 
that this r i s k - w h i c h  may be high in many countries-discourage foreign investments, 
BITS usually include specific provisions aimed at giving a certain protection to foreign 

interests in respect of  losses incurred in these situations. Typically, BITS provide that: 

5' As to ICSID awards, see Aclv v. Congo; Benvenuti � Borfant v. Congo; Amco Asia v. Indonesia and U r r e a  v. 
Liberia. As to the case-law of the Iran-United States Claims Tribunal, see especially INA Corp. v. Iran, 8 CrH 380. 

sb See the BP v. Libya case, 53 ILR, 1979, at 353; the Liamco v. Libya case, supra, footnote 42, at 125. In the 
Texas Overseas Petroleum Co. � California Asiatic Oil C�o. v. Libya case, 17 ILM, 1977, at 32-34, the sole arbitrator, 
Dupuy, decided that restitution is still the preferred remedy in international law for a wrongful expropriation, such 
as one in violation of  a stabilization clause. 

17 See, United States-Russia (1992), Article 2(2)(c), "each party shall observe any obligation it may have 
entered into with regard to investments of nationals or companies of the other party." 

s$ See, e.g., France-Mongolia (1991), Article 5(2), prohibiting discriminatory, expropriations and those 
contraires a un engagement particulier. See also Poland-United Arab Emirates (1993), Article 6(l)(ii)(d). 
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"... each Party shall accord national and most-favoured-nation treatment to covered 
investments as regards any measure relating to losses that investments suffer in its territory 
owing to war or other armed conflict, revolution, state of national emergency, insurrection, 
civil disturbance, or similar events." 

These clauses do not impose on the host State an obligation to provide specific 

compensation. They aim rather at ensuring equality of treatment should the host State 

so provide to its nationals or to other foreign interests.59 
U.S. and U.K. BITS include, however, an obligation to accord restitution or 

adequate compensation if the losses result from requisitioning or destruction of  property 

by the government's forces or authorities was not caused in combat action or was not 
required by the necessity of the situation. 
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