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Contract law and obligations law 

 
§ 47 

Introduction 

The area of contract law and obligations law 

I. In contract law, we deal with the provisions on mutual conditional obligations of property law – 
mainly legal matters relating to the exchange of goods and services for consideration. Examples are the 
provisions for buying, renting, manufacturing, carrying out work on real estate or movable property, 
telecommunications services, legal services, package travel, supply of energy, and much more. It is 
common to treat provisions both on the establishment of the performance obligations and on the content 
and fulfillment of them in the contract law. 

A legal obligation to pay has often been referred to as a liability, and the liability laws can be said to 
include provisions on content and fulfillment of all property liability obligations, including obligations 
that are not mutually conditional or based on a contract. On the other hand, it has not been typical to 
include provisions on the setting of performance obligations in the obligations law. 

In this work, we will primarily look at the provisions on contracts, but we will include some questions 
of more general nature of the obligations law, such as provisions on the limitation of claims. The 
performance obligations mentioned above may apply to money or other benefits; we should not separate 
out monetary benefits for our own consideration, as it is occasionally done. 

Obligation and performance claim for debtor and creditor 

A legal obligation of a person to deliver something has its equivalent in a performance claim for at least 
one other person. A performance claim is also often referred to as a claim. We refer to the person who 
has a duty to deliver as a debtor, and we refer to the person who is entitled to performance as a creditor 
(or, possibly, a claimant). As the context may be, we will look at the case from the debtor's perspective 
and speak about the obligation to pay, or from the creditor's perspective and speak about performance 
claims, but, of course, it is the same legal relationship that applies. 

Legal requirements 

The obligations and requirements we look at here are legal (see earlier under § 1, II). They can normally 
be enforced through the court system. In Dispute Statute, we find a condensed expression of this, first 
in § 1-3 (1): "A case may be brought before the courts on legal claims", and then in § 19-13 (1): "Legal 
decisions which impose an obligation on someone to perform, failing or enduring an act may be 
enforced in accordance with the provisions of Enforcement Statute. "For example, if the buyer does not 
pay the purchase price, the seller may receive a judgment ordering the buyer to pay. This judgment can 
be enforced, typically by selling one or more of the buyer's property and the seller being paid from the 
income (see further below under § 55). 

Content of performance obligations 

When we look at performance obligations below, we are largely committed to the obligation to take an 
action or, if we will, to do something, such as performing a service, delivering an item or paying money 
(positive obligations). However, there are no strict separation of duties to omit or to endure something 
(negative duties). If a landlord has rented an apartment, we can probably say that he must withstand the 
tenant's use of the apartment, and that he must refrain from doing anything that interferes with the 
tenant's use thereof, but, at the same time, the landlord is obliged to take an action by letting the tenant 
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do it by giving him a key, and in addition, the landlord should provide the maintenance of the property. 
We consider all this to be the landlord's obligations under the lease. 

Claims against one or more designated persons 

The claim for benefits normally applies to one or more specific persons, which may be natural persons, 
associations, state or municipality, etc. Entitlements to certain property assets, which we considered 
before under §§ 39-43, also provide a basis for claims against other persons, but then against an 
indefinite circle – against "everyone" - and mainly in the form of negative duties. The owner of an item 
is entitled to have the item without disturbance, and if the item goes lost, the owner can usually demand 
to get the item back from anyone who has taken care of it (see important exceptions earlier under §§ 42 
and 43). 

This distinction between rights that can be asserted against everyone, and claims that can be asserted 
only against certain persons, is the basis for a division into substantive and other rights that we find in 
many countries (see earlier under § 5, I and § 40, I). The classification can be useful for an overview, 
but in Norwegian law we – as mentioned earlier – normally do not arrive at a solution to legal problems 
by asking whether the right is substantive or not. If Marte Kirkerud has purchased a painting from Peder 
Ås, Peder has obligations to Marte: He has a duty to give up the painting and maybe also to carry it to 
Marte. When Peder has fulfilled his part of the agreement correctly, Marte's claims only remain with 
anyone respecting her right to the painting; she has nothing more to claim from Peder. But should Peder 
come to sell the painting to Ole Vold before it was delivered to Marte, it does not help us asking if 
Marte had implemented the actual right before Peder sold it to Ole. It would only be a name for the 
result we found on the basis of the provisions on creditor acquisition (see earlier under § 43, II). 

Contracts and other agreements 

In Norwegian law, the words "contract" and "agreement" are widely used interchangeably with the same 
meaning. Nevertheless, we can probably say that an agreement is the most general term. A contract 
most often points to legal matters in the area of property rights (see earlier under § 5, III and § 39, I on 
property rights). It would be unfamiliar to refer to, for example, agreements on the wealth arrangement 
in marriage or agreements on parental liability as contracts. Below we will to a large extent use the term 
‘contract’ when speaking about mutual property obligations, but the term ‘agreement’ will also occur 
frequently, especially as a verb, for example, when we ask what the contracting parties have "agreed" 
upon. 

Promise and contract 

We saw before in § 4, III that, as a general rule, citizens can establish, change, preserve or settle legal 
matters on their own, in other words, that they can create legal obligations for themselves. The duties 
can be unilateral. If a rich aunt has promised that the nephew would receive NOK 100,000 as a gift, she 
would stand by it, and the nephew may, if necessary, bring the generous relative to the courts to enforce 
the claim. Sometimes we allow the term ‘contract’ (or ‘agreement’) to include such promises of 
unilateral performance obligations, but a typical feature of contracts is, as we have already suggested, 
that at least two parties assume mutually conditional obligations. A fact that the obligations are mutually 
conditional means that one’s obligation to deliver requires the other person or persons to have an 
opposing obligation. The landlord undertakes to make the apartment available to the tenant who, in his 
turn, undertakes to pay the rent, and the workshop undertakes to repair the car, but only under a 
condition that the car owner commits to pay for parts and labor. The similarity between promises of 
unilateral obligations and the contracts lies in the fact that both are based on the individual's ability to 
make a legal commitment. 
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Contracts for the exchange of goods and services  

Other contracts 

We have already mentioned that contract law mainly deals with contracts for the exchange of goods 
and services for consideration. Nevertheless, there are important contracts, also in the field of property 
law, of a different nature. In associations, contracts play a significant role, both as the basis for the 
association (company agreements) and more specifically as the regulation of the relationship between 
all or some of the partners in the association (for example, the so-called shareholder agreements). Then 
there are other agreements in the field of property law that govern the legal relationship between the 
parties without any real benefits from one side or the other. An example might be an agreement that 
sets a disputed boundary between two properties. The employment contract (employment relationship) 
is based on the employee making his / her work available to the employer. Here, it is clear enough that 
It implies the exchange of benefits, even though the labor force is not normally referred to as a 
commodity or service. Nevertheless, the employment contract comprises so many special features that 
it is common to discuss it together with other labor law provisions (see below under § 85-90). 

The legal provisions of contract law and obligations law 

II. The legal provisions on performance obligations are old. They date back to the oldest historical 
sources, and a need to be able to bind people to their promises to deliver something must have joined 
at an early stage in all societies. In Norway, however, the legislation on contracts and other performance 
obligations was rather limited and random until the beginning of the nineteenth century. The Nordic 
countries never had collective codifications of private law – civil law books – as it is common in the 
continent. Contract law and obligations law rested mainly on established practice and legal beliefs, and 
such non-codified law is still important in this area. 

Types of contract and general provisions 

The legal provisions appear to have evolved first for certain types of contracts, i.e., groups of contracts 
with common features, based mostly on the nature of the main benefit. The provisions on purchases – 
transfer of ownership and delivery of movable property for consideration – came early. So did contracts 
for the transfer of property rights to real estate and also for the establishment of the rights of use and 
other limited rights to things (see earlier under § 40 on such rights), in addition to some other types of 
contract. General provisions for all contracts and obligations appear to have been developed later. Not 
least, such general provisions became important in the Continental Civil Code. 

Legislation for different contract types 

In the Nordic countries, the purchasing laws from the beginning of the nineteenth century created a 
pattern for a detailed regulation of a single type of contract. The regulation of agent contracts etc. in 
Commission Statute was also important for the commercial sector. The regulation of insurance contracts 
and of housing contracts and to some extent also labor contracts came a little later. In Norway, a new 
Purchase Statute (1988) became the starting point for the regulation of a number of other contract types, 
which are far from being based on the same structure as Purchases Statute, such as Craftsmen's Services 
Statute, Housing Construction Statute, Real Estate Sales Statute and Tenancy Statute (which replaced 
an older Tenancy Statute) and to some extent Package Travel Statute. The provisions on consumer 
purchases were later separated from Purchases Statute and are now contained in a separate Consumer 
Purchases Statute. Provisions for contracts for bank deposits, payment, loans and guaranties are 
provided in Financial Contracts Statute. Examples of regulation of other types of contracts include the 
provisions of the Maritime Statute on transport agreements, the road freight contract law, the leasing 
law and the land property law. 
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Statutory regulation of performance obligations in general 

Also, more general questions about performance obligations were gradually regulated by law. We 
sometimes speak about "horizontal" regulation, as opposed to the "vertical" regulation of contract types. 
Statute on the limitation of claims (1896) was later replaced by Limitation period for Claims Statute. 
The contract law has provisions on contract signing, invalid contracts and the contract signing by a 
representative (proxy). Limited provisions on interest on late payment were collected and further 
developed in Interest on overdue payments Statute. Important provisions on the transfer of claims for 
benefits are stated in Promissory Note Statute. 

Unlawful general provisions 

Legislation cannot answer all questions that arise in connection with contracts and other performance 
obligations. The regulation of contract types is not comprehensive. Contracts on, for example, haircuts 
are not regulated by a separate law, and the same applies to contracts for mobile subscriptions and 
similar telecommunications services and contracts for the construction of an oil platform or a bridge. 
But even for those contracts that are regulated by law, such as purchase contracts, there may be 
questions not covered by the regulation. Then there is often an analogy (see earlier under § 2, II) with 
laws on other types of contracts, both because the solution has previously been considered successful 
and because consistency in the legal provisions is desirable. Jurisprudence, contractual practice and 
established legal beliefs can also provide guidance, and the old term "customary law" (see earlier under 
§ 2, VI) still applies now and then (see, for example, Rt. 2013 p. 129). The Supreme Court sometimes 
refers to the "general principles of law" (e.g. Rt. 1998 p. 1510), "general obligations law principles" 
(e.g. Rt. 1999 p. 408, Rt. 2006 p. 522, Rt. 2011 p. 1768) and the like, without always saying so much 
about where these provisions can be found (see also earlier under § 2, VI). Often, consideration for 
consistency and context is sufficient for making the difference. 

The task of contract law and obligations law 

The task of contract law and obligations law is not primarily to establish provisions that apply to larger 
or smaller groups of issues that are not regulated by law. As varied as the cases are, it would be quite 
futile. The aim should rather be to familiarize yourself with the solutions chosen in law, jurisprudence 
and contractual practice, and with the applicable considerations and interests, in order to be able to 
make good and sensible reasoning when a position must be taken regarding legal issues in this area. 

Derogate and mandatory regulatory regulation 

Usually we are not free to decide whether or not we would like to comply with the law, but in the 
contract law it is a bit more complex. Much of the contract law applies only to the extent that the parties 
have not agreed otherwise. For example, the parties to a property purchase can freely agree when the 
buyer is to take over the property, but if they have not agreed on it, the legislature has decided that the 
buyer is entitled to take over the property at the end of the third month after the purchase contract 
became binding (Real Estate Sales Statute § 2-3 second sentence). Such derogatory (declaratory) 
provisions serve to complement an incomplete contract and allow the parties to avoid having to define 
all aspects of the contractual relationship. The provisions are also clarifying where the parties simply 
have not thought about a matter. To some extent, the derogated provisions have a certain impact even 
where the parties may have wanted to depart from the law but may not have made it sufficiently clear. 

Some legal provisions regarding the content of the contract cannot be waived, or they cannot be waived 
to the detriment of either party – the party in favor of whose protection the legal provision is made. 
Such non-enforceable (prescriptive) provisions are most common for contracts between consumers and 
traders; for example, many of the provisions in Consumer Purchases Statute cannot be waived to the 
detriment of the buyer. We will discuss consumer contracts in more detail below under IV. 
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International influence 

Contract law and obligations law have for a long time been influenced by the law of other countries and 
partly also by international agreements that have required states to have provisions of a certain content. 
One of the most important examples of the latter is the United Nations Convention on Contracts for the 
International Sale of Goods of 1980 (CISG). The Convention shall ensure that the purchase contracts, 
which are linked to several countries, should, as far as possible, be governed by the same provisions, 
regardless of where the case is brought, and which country's applicable law prevails (see below under 
§ 119 on jurisdiction and law). In Norway, the convention was used as a model for Purchases Statute 
and thus indirectly for several other contract laws. 

International influence also applies in a form of standardized contract terms or typical clauses used in 
many larger contracts across national boundaries (see below under III on standardized terms). Often 
these terms are based on American or English law, and if they are included in contracts that are 
otherwise governed by Norwegian law, it can cause interpretation problems. 

EU law 

Today, it is the EU law that – through the EEA Agreement – exerts the greatest international impact on 
Norwegian contract law (see earlier under §§ 14-17 on EU and EEA law). Primarily, contracts between 
consumers and traders are regulated by EU directives. Consumer purchases Statute is strongly 
influenced by Consumer Sales and Guarantees Directive (1999/44), and Consumer Credit Directive 
(2008/48) led to amendments to Financial Contracts Statute, to name a few examples. More recently, 
the European Commission has been working on proposals to regulate consumer agreements in the 
digital world. 

Principles and model provisions 

Over the past couple of decades, several texts have been presented with principles and model provisions 
for contract law. The best known are the Unidroit Principles of International Commercial Contracts, 
the Principles of European Contract Law and the Draft Common Frame of Reference. Groups mainly 
consisting of university lawyers stand behind them, and some of the texts contain detailed information 
on national contract law. The principles and model provisions are intended to serve partly as neutral 
provisions that the parties can refer to in contracts with several countries, and partly as a basis for 
national legislation and international regulation. To some extent, this has turned on. For example, the 
model provisions were a source of inspiration for several provisions as the contract law and obligations 
law in the French Civil Code were extensively reformed in 2016. Some binding force does not have the 
principles and model provisions, and their significance in solving legal issues in Norwegian law is 
limited. However, in assessing which solutions are the best and most useful, it is permissible to be 
inspired by texts such as these, and there have been cases where the Supreme Court has used them in 
that way (Rt. 2014 p. 100). 

Standardized contract terms 

III. The parties often base themselves on standardized contract terms when they are more closely 
regulating the contractual relationship. There may be extensive sets of terms that cover most of the 
issues that may arise in the contractual relationship, or there may be single clauses that are repeated in 
many contracts. Sometimes there are also simple forms often filled out by the parties at the conclusion 
of the contract. 

Unified standard terms 

In some areas, industry organizations and other representatives of typical party interests, possibly 
organizations with a more neutral role, have drawn up standard terms for specific contract types. For 
construction contracts, standard terms drawn up under the auspices of Standard Norge (Norway 
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Standard) have played a significant role over a long time, such as "NS 8405: 2008 Norwegian building 
and construction contract". For manufacturing contracts within the petroleum activities, similar unified 
conditions exist (see below under § 69). For international purchases, the International Chamber of 
Commerce (ICC) has prepared several generations of "Incoterms" where the parties can choose from a 
variety of standard clauses. And there are many others in various contract areas. Several of the agreed 
terms have available preparatory work, and the terms may be studied in commentary and other 
professional sources. 

Unilateral prepared standard terms 

Other standardized terms may be prepared by the individual enterprise or by interest groups for a group 
of traders. Here, it may appear that the terms are less balanced and will primarily safeguard the interests 
of one party. 

Standard terms and unlawful provisions  

Standard terms do not govern a contractual relationship without the terms being made a part of the 
contract, either by incorporating them into contract documents, or by at least referring to them. 
However, some of the standard terms, especially commonly used terms that are widely applied, may 
have some significance for contractual relationships where they are not incorporated or referred to. 
Some of the terms may aim to summarize what the authors perceive as unlawful provisions. If certain 
conditions have been widely applied, they may eventually be considered as an expression of established 
contract practice and legal opinion (see, for example, Rt. 2013 p. 129 on industry terms as a "common 
law"). And in any case, it can be emphasized that a condition has stood its test and is considered to be 
beneficial by the parties to the area. 

Terms that are not individually negotiated 

In the individual contractual relationship, the interesting question is whether the terms are individually 
negotiated or not. The situation that the terms are not individually negotiated can happen both for 
standard terms and conditions that each party brings in. Such terms offer some pervasive questions. One 
concerns the requirements that must be set for a condition to be considered as adopted by the 
counterparty, with others what is required for the condition to become a part of the contract content. 
For example, a limitation of liability that has not been mentioned in the contract negotiations, and which 
is only included in the bills of lading that accompanies the shipping letters, has not been adopted by the 
buyer (Rt. 2004 p. 675). Other questions concern the interpretation. For terms that have not been 
individually negotiated, there may often be grounds for interpreting in favor of the party that has 
presented them (see below under § 49, III). And such terms may need to be considered extra carefully 
when the question is whether it would seem unreasonable to apply the contract. See also below under 
IV and § 52 on consumer contracts and terms that are not individually negotiated. 

Consumer contracts 

IV. The legislature has long sought to protect typically weak parties in contractual relationships. For 
example, both maximum price regulation and termination protection for rent conditions were introduced 
as times became difficult during World War I, and similarly, restrictive provisions on termination of 
employment contracts were introduced early. From the 1970s, this protection for the typically weaker 
party has been greatly expanded and has been linked to the role of consumer. The usual definition of 
consumer today includes natural persons who do not primarily act as a part of economic activity. Most 
of the provisions on consumer contracts apply where consumers enter into contracts with traders. The 
regulation is generally based on the fact that certain provisions in the law cannot be waived to the 
detriment of the consumer (see earlier under II on derogations and mandatory regulations). Today, much 
of the legislation on consumer contracts is heavily influenced by the EU law, which we were in. 
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Rationale 

The rationale for provisions intended to protect the consumer is partly that the consumer has less 
information about the performance and the market than the trader, and that the consumer does not have 
the same resources and the same negotiating power, and therefore often has to accept the terms offered 
by the trader. 

The range 

Throughout, the parties can agree what they want regarding the performance of the trader (the goods or 
services) and the price for them, while the mandatory provisions are mostly related to information 
obligations and the consequences of breach by one or the other of the parties. Exceptionally, the law 
also sets limits for what can be agreed on performance or price, which when Craftsmen's Services 
Statute does not accept an agreement that the service does not have to meet statutory safety requirements 
(§ 6). Some statutory provisions generally prohibit unreasonable price or contractual terms; the most 
important of these is § 36 of Contracts Statute. Such provisions will not be as important as the 
framework for what can be agreed on the main benefits in the contractual relationship, as long as the 
consumer receives correct, necessary and not least understandable information (see further below under 
§ 52).  

Conclusion of contract 

The consumer often benefits from protection of everything related to the contract. This may apply to a 
form of writing that should serve to get the consumer to think before committing (for example, § 48 of 
Financial Contracts Statute). Equally important are provisions that provide a right to withdraw from the 
contract within specific deadlines after the conclusion to the consumer, in particular, for contracts that 
are concluded outside the trader's permanent place of business or at a distance sale, typically online 
trading (see the right of withdrawal and below under § 48, IV). 

Information before contracting 

The right of withdrawal has detailed provisions on information to be provided to the consumer before 
and in connection with the conclusion of the contract. In 2014, upon the implementation of the new EU 
Directive on consumer rights (2011/83), provisions were introduced on such a duty of disclosure – often 
referred to as pre-contractual disclosure duty – which is to apply to most contracts between traders and 
consumers (Contracts Statute §§ 38 (a) and 38 (b)). However, a breach of the duty to disclose will not 
affect any contract that may have been entered into without significant impact (see further below under 
§ 52, II, 2). 

Terms that are not individually negotiated 

Contract terms that are not individually negotiated are particularly common in contracts between traders 
and consumers. Here, a large number of contracts of the same kind are entered into, and each contract 
may have such modest values that they would not substantiate engaging in individual negotiations. The 
consumer is also often in the situation that he / she must accept the terms which are offered, if he / she 
is to receive the goods or services at all. The EU directive on unfair terms in consumer contracts 
accurately includes terms that are not individually negotiated. In Norwegian law, the directive is 
considered to have been implemented by Contracts Statute § 36, with some additional provisions in § 
37 (see below under § 52). 

Other consumer protection laws 

The regulation of consumer contracts must be viewed in context of other legislation designed to protect 
consumers. Among other things, Marketing Statute has provisions that prohibit unfair commercial 
practices towards consumers, and the law also gives the Norwegian Consumer Council a right to 
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prohibit unfair contract terms (see below under § 95). Product Control Statute shall prevent damage 
caused by dangerous products and services (see below under § 101, II), and Product Liability Statute 
provides a basis for claims for damages if a damage has occurred (see below under § 66, IV). E-
commerce Statute has provisions on information to be provided in on-line trading, etc. According to 
Food Statute, food products must be supervised. These and similar laws are enforced by the public, and 
breaches of the provisions do not necessarily have consequences for the obligations under a contract, 
nor where the relevant provision is given to protect consumers. 
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§48 

Conclusion of the contract 
Promise and contract 

I. Formally, one could say that the right to bind oneself by contract is something that follows from the 
legislation. The old provisions of Norwegian Code [Norske Lov] 5-1-1 and 5-1-2 state that promises 
and contracts must be kept. Still, it is somewhat wrong to say that we can bind because it is determined 
by law; we would have that ability anyway. But when Norwegian Code 5-1-2 states that contracts are 
to be held if they are not "against the Law, or Honorable", it can serve as a reminder that the ability to 
bind - private autonomy - is not without limits, and that these limits are not least raised in the legislation. 

Private can bind himself 

The framework for private autonomy 

Several groups of provisions draw up the framework for which private dispositions can be made against 
those who have disposed. Firstly, the person who wants to commit must have legal capacity, mainly so 
that he must have reached a certain age and otherwise be able to understand what he is involved in 
(below under IV). Second, the disposition must have been expressed in a way that the legal order 
accepts; there are requirements that are set for the conclusion of the contract. And thirdly, it may be an 
obligation with content that is not accepted; some duties are prohibited by law or contravene 
fundamental values. The requirements for the conclusion of the contract and the content are again 
closely related to the provisions on the revision of contracts due to changed circumstances, and we look 
at all of these groups below under § 52. 

The unilateral promise 

A property duty obligation may be unilateral in a sense that the property duty is not conditional upon 
another person having opposing duties. A donation promise can be purely unilateral, not even 
conditional on the recipient accepting the promise. If the donation promise is a condition of acceptance, 
the other party will, by accepting the promise, normally assume a duty to accept the donation. This 
gives an element of reciprocity indicating that we can just as well speak about a donation contract. 
Without acceptance, the recipient can always refuse a donation; he / she may refuse to accept the 
donation and possibly return the transferred donation, for example, what may have been credited to a 
bank account. And rejection can be timely; it may apply to more than the ancient Greek - one should 
watch out when they come with gifts (see Penal Statute §§ 387-389, on corruption, etc.). 

The unilateral promises are not so practical in their pure form, but they illustrate how contracts are also 
based on a fact that each party has made a commitment. Unilateral promises are generally binding under 
Norwegian law without formal requirements (but see earlier under § 20, IX on donations between 
spouses and § 32, VI on donations in case of death), and we find no parallel to, for example, the rule in 
English law that in principle, a compensation is required for form-free promises to be binding. 

The contract 

A contract requires, as we mentioned earlier under § 47.1, that at least two parties have assumed 
mutually conditional obligations. The individual party is bound by its promise only if the other person 
or persons have also committed themselves to the intended consideration. 

Willingness 

The rationale for the unilateral promise to be binding on the issuer lies most deeply in that the issuer 
will bind itself. Similarly, the contract assumes that the parties agree to bind, in other words, that this is 
something they want. The importance of such a will to the binding force of the promise or contract has 
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varied over time and between the various legal traditions, but some basic features remain. Should 
pledges generally release their duty by demonstrating in retrospect that they did not really mean what 
they said, it would be devastating to trust in contracts. Decisive. The rationale must normally be whether 
the addressee can rightly perceive what has been said and done as an expression of the provider's 
willingness to commit. It may also be that the lack of an underlying will can have greater impact in 
some situations, such as with some donation vows and promises that are motivated by mental illness 
(see below under VI). We see that the will element is not gone even though we see the case from the 
recipient’s position in this way; it is precisely a willingness to commit to the statement or action to be 
perceived to express. In this sense, the word declaration of will, which is used in the contract law, is apt 
enough: it points to something external that seems to express the willingness of the issuer to bind itself 
legally. 

Clear and specific content 

If the promise must substantiate a performance obligation, it must, in addition to expressing externally 
a willingness to bind the issuer legally, also be so clear and determined that it is suitable to provide the 
basis for a performance obligation. A statement such as "I want to buy a car" is not sufficient to bind 
the dealer, nor whether the words fall into a car dealership. It is similar for the agreement that can 
provide the basis for a contract. It does not help that the parties are never so keen on entering into a 
contract, if they do not decide what the contract is going to be. But the details need not to be in place; a 
contract can be completed, inter alia, by means of derogating provisions in contract law (see earlier 
under § 47, II). Under Norwegian law, the contract may even be sufficiently defined where the parties 
have not agreed on the amount of the consideration; several of the contract laws have provisions on 
completion at that point (see, for example, Purchases Statute § 45). This is not the case in all countries. 
And if there is complicated contractual relationship or significant value, the alleged agreement may not 
contain any price, under Norwegian law it is an element indicating that the parties are not yet considered 
to have committed (see below under II). 

Conclusion of the contract 

Freedom of form 

II. 1. A contract is entered into when the parties agree to undertake legal action, and the agreement 
includes a content that is sufficiently clear and definite (see earlier under I). Conditions beyond these 
are, as a rule, not according to the Norwegian law. Even the largest contracts, which can amount to 
billions of kroner, can be entered into without form, without necessarily being particularly advisable or 
practical to do so. In many countries, for example, contracts for the purchase of real estate must be 
signed in writing, but this is not the case in the Norwegian law. For comprehensive and complicated 
contracts, an absence of a signed document can be a clear sign that the final agreement has not been 
reached, but exceptions can be envisaged (see, for example, Rt. 1998, p. 946). 

Some derogations from freedom of form 

There are some exceptions to the rule of the non-contractual form. We have already referred to Financial 
Contracts Statute § 48 regarding the requirements of a written form for certain consumer credit contracts 
(in addition to the form requirements for some gift vouchers, see earlier under I). Guaranties from 
consumers towards financial institutions, etc., municipalities or county municipalities must be given in 
writing to be valid (Financial Contracts Statute § 61). Another version is that an agreement without 
form is binding only if the fulfillment of the mandatory obligations has commenced in a specific manner 
(see Rent Statute § 3 and Ground Lease Statute § 5). For some agreements, it is a statutory requirement 
that the contract must be written down (Insurance Contracts Statute §§ 2-2 and 11-2), or that each of 
the parties may require it (for example, Tenancy Statute § 1-4), but the contract is binding even without 
this being done. Whether statutory requirements for a written form can be fulfilled in a different way 
than by a signed paper, depends on an interpretation of the individual statutory provision. In some cases, 
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the use of electronic communications is particularly regulated (see, for example, Financial Contracts 
Statute § 8). 

Offer and acceptance 

2. The form of a contractual agreement described in Contracts Statute Chapter 1 is acceptance of offers. 
Such a contract is convenient both for contracts between traders and for many consumer contracts, for 
example, when the consumer asks a craftsman for an offer to renovate the bathroom. Acceptance of 
offers is, of course, not the only form of contract, and the provisions of the contract law are also non-
existent. In many cases, it is also not so easy to pick out an offer and acceptance when the parties have 
negotiated an agreement. Nevertheless, Contracts Statute in Chapter 1 stipulates some basic rules that 
can provide guidance also for other forms of conclusion of contract.  

Offer that promise subject to acceptance 

Lifting effect of acceptance 

An offer is, according to the model of Contracts Statute, a promise that is subject to acceptance. The 
offer or will only bind itself if the offer is accepted. In addition, the offer is also conditional on an 
opposing performance obligation. Thus, the acceptance also becomes a promise from the provider 
(acceptor) to commit to such a performance obligation. And this last promise needs no further 
acceptance. If offer is accepted, a contract is signed. An example: Marte Kirkerud submits an offer to 
Peder Ås to buy her car for NOK 100,000. When Peder accepts the offer, Marte is finally bound by the 
offer, and Peder has committed to pay NOK 100,000. The provisions we have now described are 
somewhat premised on Contracts Statute Chapter 1. The provisions governing more detailed conditions 
for the conclusion of a contract. 

Acceptance deadline 

In order for the offer to be finally binding, it must be accepted within a deadline. This time-frame may 
be stated in the offer (Contracts Statute § 2) and, on the contrary, the time-frame is something that gives 
a recipient time to decide. The contractor defines the procedure of calculating this deadline; for further 
instructions, see Contracts Statute § 3. The deadline countdown is interrupted when the acceptance has 
reached the offer or (Contracts Statute § 2), for example, by being in his mailbox or available in his e-
mail account, even without the provider becoming aware of the content or for the part aware to the 
acceptance. If the offer is rejected, it will no longer apply even if the acceptance deadline would 
otherwise not be expired (Contracts Statute § 5). 

Delayed acceptance is a new offer 

If the acceptance arrives too late, it should, as a starting point, be regarded as a new offer (Contracts 
Statute § 4(1)). If Peder's acceptance of Marte's offer in earlier example arrives too late, Marte can treat 
the acceptance as an offer from Peder to buy her car for NOK 100,000 – an offer she can accept or 
reject. But if Marte must understand that Peder believes the acceptance arrived on time (there may have 
been delays in the delivery of mail, for example), she must resign to Peder without undue delay; 
otherwise she must find that a contract has been concluded (Contracts Statute § 4(2)). 

Deviating acceptance 

If the offeror receives an answer that seems like an acceptance but does not agree with the offer, the 
offeror can usually treat this as a new offer (Contracts Statute § 6 (1)). If Peder replies in our example 
that he accepts the purchase of the car for NOK 100,000 and assumes that Marte pays all costs with the 
purchase, Marte can treat this as a discount combined with a new offer from Peder – if her original offer 
cannot be rightly perceived as such that she has to pay the costs. But here, too, Marte must declare if 
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she should understand that Peder assumed the acceptance to be in agreement with the offer. If she does 
not, a contract has been entered into with the content as in Peder's reply (Contracts Statute § 6 (2)). 

Withdrawal of offers 

An offer is binding in the sense that the recipient may choose to accept it, and this applies as we have 
seen, until the acceptance deadline has expired, or the offer has been refused. The tenderer may at times 
wish to withdraw the offer; In our example, Marte may, just after sending the offer to Peder, find another 
buyer who is willing to pay NOK 120,000 for the car. Consequent rule is that if the recall must have 
reached Peder at the same time as the offer comes to "his knowledge" (Contracts Statute § 7), that is at 
the latest at the same time as he becomes aware of the content. For example, if Marte has sent the offer 
via e-mail, it is sufficient that the recall notice is available in Peder's e-mail account when Peder opens 
and reads the message with the offer. We will look at some more special provisions on revocation and 
right of withdrawal below under IV. 

General provisions on promises and injunctions 

An offer is a promise (the provider will bind itself), while the acceptance contains an "injunction", in 
the sense that the provider will bind the recipient (provider) finally to the offer. We cannot, in general, 
go around and bind others legally. There must be special basis. Here, it is the offer that forms the basis 
for giving orders. In other cases, for example, there may be a contract that one party can terminate; the 
dismissal then becomes an injunction. The provisions on offers, acceptance and revocation of offers in 
Contracts Statute Chapter 1 can largely be used for other promises and injunctions as well: The promise 
has effect from the moment it has come to the recipient's knowledge, while the injunction has effect 
from the moment it has come to the recipient. One does not escape the effects of an injunction simply 
by not reading it. 

Contracting across national borders 

Detailed provisions for contracting are not the same in all countries. For example, if a Norwegian 
company sends an offer to a recipient in another country, it depends on the provisions of the law in the 
country where any dispute is dealt with, which country's provisions will apply to the conclusion of the 
contract (see below under § 120). 

For international purchases, Part II of the UN Convention on Contracts for the International Sale of 
Goods (CISG) lays down detailed provisions on the conclusion of the agreement. The Nordic countries, 
except Iceland, originally reserved themselves against this part of the Convention, but the reservations 
have now been withdrawn, and thus the provisions of the Convention also apply where one of the Nordic 
countries' laws governs international purchase. The provisions of the Convention are different from the 
provisions in the clause of Contracts Statute Chapter 1 regarding some aspects. Among other things, 
the main rule is that an offer can be revoked freely before the acceptance is sent (Chapter. 16, No. 1). 
However, if an offer deadline is set in the offer, it is binding until this deadline expires, and it can also 
otherwise be stated that the offer cannot be revoked freely (Chapter 16 (2)). In addition, there are some 
nuances in the treatment of delayed or dissenting acceptance (Chapters 19 and 21). 

Tender competition 

3. Contracts for major procurement and for major construction or construction work are most often 
awarded by a tender. For the state and municipality and some other actors, the law on public 
procurement and the regulations of that law require that contracts should normally be based on 
competition. The provisions are partly based on the EEA Agreement. Exceptions apply primarily to 
contracts for benefits under specified value limits. Many private companies also prefer tendering as the 
basis for large scale contracts, and standardized provisions have been drawn up, which normally form 
the basis for the competition. 
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One of the main elements of the tender competition is that several interested contractors deliver tenders 
on the same basis (the competitive basis). The basis of competition describes in detail what is to be 
delivered or carried out, so what remains to be determined is mainly the price. The tenders must be 
delivered within a fixed deadline, and the intention is that the competitors should not know the offers 
of the others. The tenders are made known to the client through a formal tender opening, and the 
selection of tenders is usually based on what is most economically advantageous. As a starting point, 
the client must either reject all offers or accept one without further negotiations on price and other 
essential terms (see further in the regulation on public procurement). 

It expects tender competition to result in lower prices by providing the tenderers with favorable offers 
to win the tender, and by the companies that organize their activities most effectively, in the long run. 
Collaboration on the provider’s side, for example by providing suppliers with an agreement on how low 
prices should be set for tenders, will normally be in violation of Competition Statute § 10 (see below 
under § 94). In addition, the formal procedure with tender bases, deadlines and opening of tenders serves 
to provide an insight that can counteract the awarding of assignments on an unfair basis and, in the 
worst case, corruption and cheating. 

Participants in a tender competition often devote considerable resources to preparation of the tender. If 
anyone decided to organize a formal tender – for instance, to control the price level in a contract with a 
counterparty that has already been selected – he might be held liable for losses incurred to the 
participants. And if a bidder is bypassed by violating the provisions of the tender, it may even be a 
matter of compensation for the profits he would gain from the contract (Rt. 2001 p. 1062, see also a 
somewhat disputed statement by the EFTA Court, E-16/16). 

Negotiations etc. 

3. Sometimes contracts are made after extensive negotiations between the parties. An example might 
be that someone is interested in buying all the shares in a company. It may begin with a cautious inquiry 
to the prospective seller to determine if he will consider a sale at all. If the answer is positive, the 
negotiations can still be short-lived in case the parties have too differing opinions about what is the right 
price. As the parties move on, there may be lengthy and detailed discussions, including the prospects 
for the company, the value of assets, possible unpleasant surprises from assignments in which the 
company is engaged, etc. Sometimes the buyer is allowed to go through the company's operations in 
detail by engaging own lawyers, accountants and other specialists (so-called due diligence). There can 
be long-term delays about both the price of the shares and other terms, and many suggestions and 
counter-proposals can go back and forth both orally and in writing. Most often, the assumption on both 
sides is that the parties are not finally bound until a final contract document is drawn up and signed. In 
addition, it may be agreed that the signed contract must be approved by company boards on both the 
seller’s and buyer’s side. In such contexts, the provisions on the exchange of offers and acceptance do 
not provide as much guidance. 

It may happen that the negotiations have led to an agreement on a sufficiently clear and definite contract 
without a signed document being drawn up, even in complicated circumstances. 

It may happen that the negotiations have led to an agreement on a sufficiently clear and definite contract 
without a signed document being drawn up, even in complicated circumstances (Rt. 1998 p. 946, Rt. 
2011 p. 410 dissent 4- 1). An incomplete contract can be completed, as we mentioned earlier under I. 
But if the parties have not reached agreement on key points such as the price (Rt. 1992 p. 1110), or if 
there is written material, resolved and informal (Rt. 1995 p. 543, HR-2017-971-A; see also Rt. 1985 p. 
1265), it may be difficult for a party to be heard as having the conclusion of a contract. Furthermore, a 
party may have made explicit reservations not to be bound until a contract document is signed (Rt. 2014 
p. 100). 
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Exceptionally, a party may incur liability for the loss of the counterparty if it opens or resumes 
negotiations without envisaging a possible contract (see statements in Rt. 1992 p. 1110 and Rt. 1995 p. 
543), but such does not result in a contract to have been entered into, and the liability arises in the event 
of losses incurred as a result of the negotiations, not the loss of profits on the contract the counterparty 
had hoped for. 

Simple contract forms 

4. In daily life, thousands of contracts are entered into without negotiation and in such simple forms 
that the provisions on the exchange of offers and acceptance do not provide special guidance. The 
customer places an item on the counter, pays and leaves; the passenger gets on the bus and pays to the 
driver; the motorist passes the toll booth and is charged a fee; the audience member pays for a ticket to 
the cinema or concert and expects to be let in. In vast majority of cases, there is never any question as 
to whether and if possible when the parties agree on a sufficiently clear and specific agreement content. 
Problems may arise where the fulfillment is not in accordance with the contract, but then we are over 
to the questions of default (see below under § 49). 

Contract signing by a representative 

Overview 

III. 1. Most often, we act on our own behalf when entering into contracts; It is ourselves that we bind, 
and we ourselves are entitled to the compensation. Others cannot incur legal obligations without special 
grounds. In private contexts it is possible now and then that we let others enter into contracts for us, but 
the need is not so great. In business, this is completely different. Already in many individual companies 
it would be completely impractical if the owner should take care of all purchases, employees etc. Legal 
entities, such as associations, public bodies etc. must have someone to represent them. Legal entities 
may have the right and duty under a contract, but it requires a natural entity to make the statements or 
take actions that create legal obligations. 

What contractual representation is 

Contractual representation means that a representative has an authority (capability, competence) to act 
with the legal effect for a principal vis-à-vis a counterparty (co-contractor, third party). In connection 
with the conclusion of the contract, the legal relationship between the principal and the counterparty is 
of interest, not the relationship between the principal and the representative or between the counterparty 
and the representative. 

The reasons why some entities are represented by others at the conclusion of a contract can be very 
different. It follows from the law that the guardian represents minors and adults who have been deprived 
of legal capacity, see below under VI. We shall see below under 3 that representation for associations 
etc. is regulated partly by the law, partly by statutes or company agreements. The representation 
relationship may result from a disposition by the principal towards one or more counterparties or by 
actions etc. from the principal, which means that the outside world rightly relies on the existence of a 
representation relationship, which happens when an employee serves the customers in a store. 

The provisions on authority in Contracts Statute Chapter 2 

2. The contract law has provisions on the power of attorney in Chapter 2. The word “power of attorney” 
refers partly to the authority to act with legal effect for others in each case, partly to a statement in which 
the authority is expressed, and partly to the legal provisions on representation more generally. The 
contract law lists some basic provisions for contractual representation, but the regulation is not 
exhaustive. 

Type of case: statement from a principal to a counterparty on authorization 
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As a typical case, although perhaps not so practical, we can imagine that Marte Kirkerud tells developer 
Ole Vold that Peder Ås can enter into contact on her behalf about buying a home in a specific project 
while she herself is away on a longer journey. Marte is the principal (proxy), Peder is the representative 
(proxy) and Ole is the other party. 

As typical case, though perhaps not so practical, we can imagine that Marte Kirkerud tells the developer 
Ole Vold that Peder Ås can make the contract on her behalf regarding buying a home in a particular 
project while she is away on a long journey. Marte is the principal (giver of power of attorney / 
authorizing person), Peder is the representative (authorized person) and Ole is the counterparty. A 
possible agreement to buy a home on this basis will be a contract between Marte and Ole; Peder stands 
outside the contract. When Peder acts in Marte's name, "the legal transaction immediately imposes a 
right and duty for the principal" as it is stated in Contracts Statute § 10(1). 

When Marte comes home, it may turn out that she is unhappy with Peder's dispositions. Peder may have 
agreed to a higher price or a later takeover date than Marte had instructed him before she left. The 
starting point is that Ole can stick to the authority Marte has given him to Peder. What she must have 
said to Peder, Ole basically has nothing to do with it. How far the authority goes depends on an 
interpretation of Marte's statement to Ole (see below under § 49 on interpretation). Only if Ole 
understood or ought to understand that Peder acted in violation of Marte's instructions, could Marte be 
unbound (Contracts Statute § 11 (1)). We say that Marte's statement to Ole is crucial to Peder's 
credentials to act on Marte's behalf – external appearance of rights - and this credential can be trusted 
by Ole as long as he is in diligent good faith. 

We like to say that Marte's statement to Ole is crucial for Peder's credentials to act on behalf of Marte 
- his outward appearance of justice - and this credentials Ole can trust as long as he is in good faith. 

Position authorization 

Contracts Statute § 10 (2) includes a provision that the person who, in agreement with the principal, 
holds a position which, according to "law or custom" entails the authority to oblige the principal within 
certain limits, shall also be considered to have such authority. In other words: If it is common for the 
clerk in the clothing business to not only enter into agreements to sell goods, but also to reduce the price 
stated on the price tag, the principal is bound by the contracts entered into within this framework. This 
is true even if this particular store owner is especially good at the money and has given the employees 
clear instructions not to give a discount. Customers can, as long as they are in good faith, adhere to the 
credentials that the employee has in the store and the authority such issuer normally have. 

Behavioral authorization 

Business life has gradually become so complex that it is often not easy to say what follows from "law 
and custom" for different categories of job holders. For example, it is not good to tell a customer whether 
the bank clerk can enter into loan contracts on behalf of the bank, and possibly how large the loans can 
be. Corresponding questions can arise otherwise where someone allows others to act – even irrespective 
of a particular position – in sales activities, negotiations, etc. It is then decisive whether the principal 
has arranged the conditions so that counterparties can rightly perceive the situation so that there is the 
authority to represent the principal. Expressions such as "tolerance authorization", "combination 
authorization" or "behavioral authorization" are sometimes used as characteristics. An expression that 
has been introduced in Swedish case law, namely "power of attorney", is perhaps the most striking. The 
assessment can be quite strict; in a case of concluding a leasing agreement, the majority in the Supreme 
Court held that a partner and department head of an audit firm had the authority to represent the firm, 
which the minority of one judge disagreed with (Rt. 2011, p. 410, dissent 4-1, see also for example, 
HR-2016-476-A). 

“Assignment authorization” 
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Sometimes, a person is told to act on behalf of a principal without any statements from the principal 
towards the counterparty or any position or behavior that appears as representation. Then the 
counterparty must choose whether it will trust the person who claims to be a representative. If the 
information is correct and there is a principal who has agreed to enter into a contract, everything is in 
its best condition, and a contractual relationship has been established between the principal and the 
counterparty. But here the authority does not extend beyond the relationship between the principal and 
the representative; there are no external circumstances that create legitimacy for the representative, and 
no question of good faith is raised by the counterparty (Contracts Statute § 11 (2)). If the representative 
claims himself an authority he does not have, no contract is created between the counterparty and the 
principal and neither between the counterparty and the representative (he has not signed any contract in 
his own name). Depending on the circumstances, the counterparty may obtain a claim for damages 
against the person who wrongly claimed the representative or acted outside the scope of his authority 
(Contracts Statute § 25). 

Representative of associations etc. 

3. Limited liability companies have the board of directors that represents the company in all matters 
(§ 6-30) of Limited liability company Statute). A general manager can represent the company in matters 
that are part of the day-to-day management (§ 6-32). Even if the board of directors or the CEO has acted 
in contravention of, for example, a general meeting resolution, a contract becomes binding - unless the 
counterparty did understand or should have understood this, and it would be contrary to fairness to make 
the disposition valid (§ 6-33 of Limited liability company Statute). An extent to which this additional 
condition of "honesty" conflicts makes an unbelieving counterpart stronger than under contract, 
Contracts Statute § 11 (1), is somewhat unclear. - In addition to this representation by the Board of 
Directors and the Managing Director, in many Limited liability companies there are a number of 
employees who hold positions and assignments that provide the basis for authority to bind the company 
(see earlier under 2). 

Essentially similar provisions apply to public limited companies, cooperatives, housing construction 
companies, housing associations and foundations. In unlimited liability partnerships, the starting point 
is that the individual participant can act on behalf of the company (§ 2-21 of Partnerships Statute), but 
here, as in the other associations and foundations, company agreements and articles of association can 
supplement the provisions of the law. 

The mayor or the county mayor is the "legal representative" of a municipality or a county municipality 
(§ 6-1(2) of Local Government Statute), but again, there will reasonably be many who can act for the 
municipality on the basis of a position or special authority. 

Intermediaries who are not representatives  

4. Contracts can be concluded upon the involvement of intermediaries who do not automatically have 
the authority to bind any of the parties. We will discuss the broker relationship and the commission 
relationship. 

Broker relationship 

The broker's task is primarily to mediate the contact between the parties and possibly assist with the 
conclusion of the contract. The broker is typically independent and mediates for several clients, unlike, 
for example, an agent, who works for buying and selling for a principal (Agency Statute § 1). An 
important group of brokers are the real estate agents, who mediate agreements on the purchase and lease 
of real estate, etc. Most often, the real estate agent handles the marketing of the property on behalf of a 
seller and assists in the exchange of offers and acceptance, the drafting of purchase contracts and the 
execution of settlement. The broker cannot bind the client without special authority (Estate Agency 
Statute § 6-6). 
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Commission relationship 

The commissioner has an assignment to buy or sell goods (or enter into other types of contracts) for the 
account of another, but in his own name (Commission Statute § 4). In the latter, the Commissioner does 
not exactly represent the client; the contracts arise between the commissioner himself and the individual 
counterparties. A fact that the business is done at the client's expense means, among other things, that 
the client is to enjoy a good deal or cry over a bad one. The commissioner receives his remuneration 
from the client as a commission, i.e. a remuneration calculated as a percentage of turnover. An important 
group of commissioners are the investment firms. If the client purchases a shareholding through an 
investment firm, the enterprise is the contracting party to the seller (Securities Trading Statute § 12-1). 

We see that proxies and commissioners are not their own professional groups; power of attorney and 
commission describe specific legal elements in intermediary matters. These elements can be part of 
several types of work and assignments. 

Withdrawal and right of withdrawal 

IV. A contract is normally binding on both parties when agreement is reached on a sufficiently clear 
and definite agreement content. In cases of exchange of offers and acceptance, the closer times are 
preceded by the provisions for withdrawal of offers and acceptance which we looked at in previous 
Chapter II. 

Recall re-integrate 

In some situations, it may be accepted that a withdrawal also occurs after the times stated in Contracts 
Statute Chapter 1. Following an analogy from Contracts Statute § 39, which actually governs the 
relevant time for knowledge in accordance with the invalidity provisions, it is assumed that a promise 
can be revoked after it has come to the recipient's knowledge, if special reasons indicate so, and the 
recipient has not aligned with the promise. The condition for special reasons means that such revocation 
"re integra" (before something has happened) can only be accepted purely in exceptional cases (HR-
2017-1782-A, but see, for example, Rt. 2012 p. 1904). 

Right of withdrawal in consumer teams 

Far more important in practice is the statutory right of withdrawal that applies to many consumer 
contracts that are either concluded outside the business counterparty's permanent place of business or 
by distance selling, typically e-commerce. According to detailed provisions, the consumer can within a 
period of fourteen days decide to resign and resign from the contract. The reason for such a rule is partly 
that the consumer cannot see the compensation or have it demonstrated before entering into the contract, 
and partly that the consumer may be overwhelmed or exposed to buying pressure at door sales or at 
trade fairs etc. The right of withdrawal applies to contracts for purchases and services, but not real estate 
contracts other than leases, and there are also a number of more specific exemptions (Cancellation 
Statute §§ 2, 22 and 35). The right of withdrawal is based mainly on EU provisions. 

Cancellation etc. 

Something other than withdrawal re integra and right of withdrawal is an agreed access to resign from 
the contractual relationship without paying or against paying a reduced fee. It is possible that traders 
advertise with "open purchase" or the like, and this may mean that the customer can return the goods 
within a certain period and receive money – possibly on the terms that may be included in the scheme. 
If you book a hotel room at a normal price, you will often be able to cancel your booking within a 
certain period, without having to pay for the room. Similarly, often playtime etc. could be canceled 
within certain deadlines. In all of these cases, the contract is binding, and the conditions for cancellation 
follow from the contractual relationship itself. Something similar applies to the trade-off that many 
industries practice, for example for new books. 
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As a general rule, a contracting party cannot be forced to accept the performance of the counterparty, 
and in many cases it can then be a compensation settlement rather than the usual fulfillment of the 
compensation. Regarding such cancellation, we will take a closer look at below under § 51, III. 

Invalidity and contract review 

V. Not everything that on the outside seems to express a person's willingness to undertake a 
performance obligation has an effect on his content. We mentioned above that it is crucial how the 
counterparty can rightly perceive what is being said and done. The legal provisions must answer what 
the words "rightly" mean here in more detail. The questions are complex, and we will try to give an 
initial overview by discussing a simple example: Marte Kirkerud has accepted an offer from Peder Ås. 
We assume that the acceptance is given in good time and corresponds to the offer, that neither the offer 
nor the acceptance has been withdrawn, nor that there are any formal requirements for contract signing 
(see earlier under II). In what situations, though, might Marte not be able to demand fulfillment from 
Peder – at all or at least not fully? 

False, forgery, lack of authority 

If the offer does not originate from Peder, Peder is reasonably not bound. If someone has signed a letter 
with Peder's name or sent a message that appears to be from Peder, it does not help Marte when she 
could not detect that she is exposed to fraud. The same is true if someone has done the job without 
Peder's knowledge and will and given it another content (forgery). And when Marte deals with a person 
who claims to be Peder's representative, without his / her credentials (see earlier under III), Marte has 
come just as far; Peder is not bound. 

Lack of legal capacity 

If it turns out that Peder was unable to commit because he was a minor or was deprived of his ability to 
act by judgment, or the offer was affected by insanity, Peder is not bound unless the contract was later 
approved (see below under VI). In some cases, Peder may be liable for damages in such situations, but 
that does not mean that the contract is binding. 

Invoice and the like 

Although the offer comes from Peder, and he has full legal capacity, the offer may have, by mistake or 
omission, received a different external content than he intended to give it. Then Marte can usually build 
on the offer as it is, unless she realized or should have realized that it was a mistake (see below under § 
52, II). The difference from the counterfeiting cases is that the mistake was made by Peder. 

Coercion 

If otherwise adult and normally behaving Peder signed the letter or sent the message because the 
alternative was wiping (beating), this is an offer that with content he wanted to give, and there is nothing 
wrong with his legal capacity. Still, the rule is that Marte cannot bind anyone right on the offer, even 
though she had no way of knowing anything about Peder's very special motivation for submitting it. 
But if, for example, there were threats of dissemination on the Internet of pictures of a private nature 
that forced Peder to sign, Marte can stand on the offer, as long as she is in good faith (see below under 
§ 52, II). The legislature has considered that the need for protection of the issuer is greater in a case like 
the first. 

Misconduct, fraud, etc. 

Marte may have been aware, when she got the offer, that Peder thought he signed a far better contract 
than he actually did. If anyone has fooled him into believing it, we are speaking about fraud, and then 
Marte can usually not implement the right based on the offer, unless she is in good faith. Even without 
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fraud, Marte may not be able to make the offer because it would be contrary to reasonableness to do so 
(see below under § 52, II and III). 

Illegal content, unreasonable 

Although there are no circumstances of the kind we have outlined, it may be that Peder may rightly 
object to Marte's demand for fulfillment. The situation may be that it would be unreasonable to assert 
the contract against Peder (see below under § 52, II and III). 

Terminology and systematics 

It has been common to speak of invalidity where the binding force is based on false, counterfeit, lack 
of authority, lack of legal capacity, error of writing, coercion etc. and fraud and dishonesty. The view 
has been that the party in these cases has never been bound, and that the effect of the invalidation usually 
covers the entire contract. At the other end of the scale, where subsequent circumstances have led to it 
appearing unreasonable to apply an original flawed contract, contract revision, mitigation or similar 
terms have been used. However, such a distinction cannot be unambiguous. We shall see (below under 
§ 52) that Contracts Statute § 36 allows for breach or amendment of a contract on the basis of an 
unfairness assessment which may include matters before and at the conclusion of the contract, the 
content of the contract and subsequent conditions. Nor are unlawful provisions on the effects of a 
condition of failure based on a strict distinction between conditions at the time of contract signing and 
subsequent development. And where the counterparty knows that a disposition is motivated by a 
misunderstanding, both Contracts Statute § 36, the standard of fairness in § 33 and the fraud regulations 
in § 30 can cause the disposition to be non-binding. 

However, the fact that the differences cannot be made clear should not lead us to give up any system. 
Lack of legal capacity must be mentioned below under VI. False and counterfeit should not be presented 
in more detail, and we have touched on the impact of the lack of authorization under Chapter III. These 
are clear cases of invalidation. The situations in which there is a statement or action by a party with 
legal capacity, and the external expression is in accordance with what the party wanted, but other 
circumstances surrounding the conclusion of the contract may provide grounds for the party not to be 
bound, we shall discuss below § 52 together with other provisions that set the framework for freedom 
of contract. Then there is no need to draw a strict distinction between invalidity and contract revision. 
The cases with misprint should also be placed there for the sake of context, even if the external 
expression does not match the wishes of the publisher. When these issues of invalidity and contract 
review are addressed only after questions about contract content and delinquency effects, the 
explanation is that they can hardly be said to be detached from fulfillment and default. 

Lack of legal capacity 

VI. Persons under eighteen years of age are minors and cannot "take legal action or dispose of their 
funds" unless otherwise provided (Guardianship Statute, § 9, cf. § 8). 

Minors 

A guardian – the person who has parental liability, or who is an appointed guardian – acts on behalf of 
the minor (Guardianship Statute § 17(1)). Even for the guardian, there are limitations in the authority: 
among other things, the guardian cannot, without the consent of the county governor, incur the minor's 
debt other than a loan for education with a state lending institution, nor pledge the minor's assets 
(Guardianship Statute § 40(1) and (2)). If a guarantee or pledge applies to the debts of others, the county 
governor can also not consent without special reasons (Guardianship Statute § 40(3)). 

The ten-year-old is happy to buy ice cream for both himself and others for the hundred kroner he 
received for his birthday. 
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In some contexts, the minor can dispose of on his own. He can dispose of funds made available to him 
by the guardian or others; A ten-year-old is happy to buy ice cream for both himself and others for the 
hundred kroner he got for his birthday. The minor can also dispose of funds he has earned through his 
own work or business after the age of fifteen. These provisions are in Guardianship Statute § 12. 

Anyone who has turned fifteen can enter into an employment contract himself and should the guardian 
have contributed to an employment contract for someone who is even younger, the minor can even 
terminate the contract, regardless of age (Guardianship Statute § 10). Minors with their own households 
can enter into normal household and childcare contracts, rental contracts included (Guardianship Statute 
§ 13). 

Effects 

The effects of the minor acting beyond his ability to act depend on the circumstances. 

It may be that the counterparty understood or should have understood that the minor could not commit. 
Then the counterparty must wait for a reasonable period of time (possibly a time that follows from the 
agreement) and see if the guardian or the county governor approves the contract, but if the contract is 
not approved, the counterparty is also not bound (Guardianship Statute § 14(4)). The approval can also 
come from the person even if he has come of age in the meantime. 

The counterparty may be in good faith when he is either mistaken for his age or believes that it concerns 
a contract that the minor himself has the right to enter into. Then the minor can be bound if he has paid 
with cash or his own debit card, even if the money should not be available to him. Except in this case, 
the minor is unbound. Also, the counterparty can claim himself unbound where he has been in good 
faith; here he need not rely on the guardian's decision whether or not to approve the contract. However, 
if the contract is already binding (for example, by the guardian), the counterparty can no longer claim 
to be unbound. These provisions are in Guardianship Statute § 14(1) - (3). 

If the contract is not or becomes binding, each of the parties must return what they have received, or 
replace the value if the received item cannot be returned – the journey has been taken, the food has been 
eaten, etc. The minor does not need to replace the value beyond what has come to his advantage 
(Guardianship Statute § 15). 

Minors may incur liability (see below under § 64.1), and this also applies if they tempt someone to enter 
into an invalid contract. If seventeen-year-old Marte Kirkerud is able to arrange a party for a group of 
friends at the city's finest hotel by announcing that she is of age, she is probably not bound to pay the 
bill when it arrives, but she may have to replace the loss the hotel suffers (see Guardianship Statute § 
15(2)). 

Guardianship for adults 

Adults may also need guardianship, either from early years or when the ability to take care of their own 
interests is impaired. According to Guardianship Statute § 20, guardians can be appointed for those who 
are "unable to attend to their interests" due to mental illness, including dementia, mental retardation, 
substance abuse, severe gambling addiction or serious impairment. Guardianship does not necessarily 
mean that the person has no legal capacity; a guardian can still be of help and assistance. But persons 
who may be placed under guardianship may – by judgment – be deprived of legal capacity in whole or 
in part, if it is necessary to protect the person in question (Guardianship Statute § 22). If this happens, 
the person retains a limited ability to act along the same lines as for the minors (Guardianship Statute § 
23), and the effect of the person acting outside the scope of his ability to act is the same as when the 
minors have done it (Guardianship Statute § 24). 
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Severe mental illness etc. 

Not everyone who has a severe mental illness is deprived of the legal capacity to act by judgment under 
Guardianship Statute, but mental illness can still have consequences for contracts that the person enters 
into. An illegal provision is that a legal disposition may be invalid if it is affected by the mental disorder 
(summarized in Rt. 1995, p. 1540). In other words, the person retains his legal capacity, but the 
individual disposition can be affected, typically because the motivation is a consequence of the mental 
disorder, or because the mental disorder causes the person to not understand the content of the 
disposition. The scope of such a rule is somewhat uncertain, but it should also apply to the most severe 
cases of mental retardation or age impairment. The nullity can be asserted even if the counterparty did 
not have the opportunity to know that the disposition was affected by mental illness etc. 
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§49 

Interpretation of contracts 
Main provisions 

1. By interpretation, we mean a clearer definition of what the contracting parties have been bound to by 
their statements or actions. If, for example, a Norwegian has bought a cabin in Sweden for NOK 
500,000, is it then Swedish kroner or Norwegian kroner to be paid? For the interpretation, three main 
provisions apply (by some authors referred to as "interpretation principles"): (1) If the parties felt the 
same, then this is the case. (2) If one party had a certain idea of the meaning of an expression and the 
counterparty could be expected to know that opinion, that is the meaning that applies. (3) In other cases, 
it is decisive what the parties could rightly assume based on the circumstances. Transferred to our 
example: If both parties agreed that the purchase price was expressed in Norwegian kroner, it is crucial. 
If the buyer meant to bid SEK 500,000, and the seller knew this, then the Swedish kroner would apply. 
Otherwise, it must be determined on the basis of what the parties could rightly use – for example, the 
specified currency in marketing, statements during the negotiations, the seller's place of residence, the 
significance of the cabin being in Sweden, etc. 

Subjective and objective interpretation 

The first two main rules are often referred to as subjective; it is the parties' shared subjective opinion or 
the subjective opinion of the one that is used. The third general rule is considered to be objective; what 
intelligent people with the same information as the parties would use. The subjective provisions may 
very well cause expressions to be assigned a different meaning than they normally have. A well-known 
textbook example is a collector who usually refers to the wine cellar as "the library". If he enters into 
an agreement to sell the "library", the agreement applies to wine and not books if both had the wine 
cellar in mind, or if the buyer could be expected to understand that this was the seller's opinion. 

The main rules of interpretation are not statutory, but they follow from long-standing legal practice and 
firm beliefs. Outside of the contract law, subjective interpretation can have greater impact; for example, 
a will must be interpreted in accordance with the will of the testator as long as this will can be clarified 
(Inheritance Statute § 65, see earlier under § 33). 

The question of interpretation according to the first general rule (the common opinion of the parties) 
does not so often come to the forefront; then the parties also usually agree on this interpretation later. 
However, should one of the parties have changed their view of the contract, it may be appropriate to 
provide evidence of what was intended when the contract was signed, for example by a testimony or 
written material from the contract negotiations. 

The Supreme Court has emphasized several times in recent years that contracts between traders should, 
as a starting point, be interpreted objectively and that great emphasis should be placed on the wording 
(see, for example, Rt. 2002 p. 1155, Rt. 2003 p. 1132, Rt. 2005 p. 1447, Rt. 2010 p. 1345, Rt. 2011 p. 
1553, Rt. 2012 p. 1267, Rt. 2012 p. 1729, Rt. 2014 p. 866, HR-2016-i 447-A). This does not mean that 
the two subjective provisions described just above do not apply, but rather that it should take place 
before a party is heard that he or he or both parties had an opinion that does not agree with the wording. 

Interpretation and filling 

There is no clear boundary between interpretation and completion of contracts. We have seen before 
under § 47, II that the legislation has a number of derogations for many types of contract, and that these 
determine the content of the contract where the parties have not agreed otherwise. A fact that the parties 
have agreed otherwise must be determined by interpretation. Completion is also relevant, except in 
cases where the background right is enshrined in the law. Sometimes, jurisprudence, contract practice, 
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industry beliefs and the like provide guidance, but this is not always the case. Then it may be necessary 
to fill in with the solution which is the best generally and thus the most correct, where the parties have 
consciously or unconsciously kept an issue open. 

Interpretation material 

II. When interpreting content of the contract, the interpreter is actually allowed to include all 
circumstances that may shed light on what the parties thought, or how they had reason to perceive what 
was said and done. This is not the case everywhere; for example, in English law, contract negotiations 
are not allowed to be included in the interpretation. The idea is that the parties must follow the final 
outcome of the negotiations. 

The background and purpose of the contract or a specific clause thereof may shed light on the content 
(Rt. 2010 p. 961). Why did the parties make a contact? What needs should be met and what problems 
should be addressed? As mentioned, the contract negotiations can be withdrawn; for example, previous 
drafts can show which solutions the parties did not want. The parties' statements and actions both before 
and after the contract can be said to indicate how they perceived the contract. For example, the parties' 
characteristics of the contract in later correspondence may be given weight (Rt. 2012 p. 1267). The 
parties may have interpreted or practiced similar previous contracts in a particular way, or it may be 
that words and expressions have specific meanings in the relevant industry (the aforementioned decision 
also illustrates this). 

Marketing from one party can provide a basis for the interpretation of the contract. Here, there is no 
clear limit to provisions on the content of the contract that emphasizes information in marketing (see 
below under § 50, III). 

Guidelines for interpretation 

III. Guidelines for resolving interpretative questions in case of doubt may be statutory or developed in 
the case law. Such guidelines can be withdrawn both by establishing subjective perceptions of the 
parties (the first two main provisions were mentioned earlier under I) and by objective interpretation 
(the third general rule, which the parties could rightly assume). Often, the choice is between two or a 
few interpretative alternatives, and the guidelines then guide the choice between them. 

Interpretation in favor of the consumer 

An example of a statutory guideline is given in Contracts Statute § 37 on the interpretation of terms that 
are not individually negotiated in a contract between a trader and a consumer: if in doubt, a condition 
must be interpreted in favor of the consumer (Paragraph 1 No. 3). Such a rule must be seen in the light 
of the fact that it is often the trader who has provided the standardized conditions, and that it is also 
typically the trader who has the most information and the best resources to clarify any ambiguities. The 
Supreme Court can be said to have set the threshold high for the doubts needed before the interpretation 
rule strikes (Rt. 2011 p. 670 and Rt. 2011 p. 679). 

Interpretation against the author 

A similar guideline has been developed in practice, partly in the form that a contract clause should in 
case of doubt be interpreted against the person who has inserted the clause in the contract, and in the 
form that a contract should be interpreted against the person who should have expressed more clearly 
(see, for example, Rt. 2011, p. 1553). In other countries, it often goes under the term contra proferentem 
(against the one who has expressed it). 

Context of the contract 
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The interpretation of the individual terms in a contract must, in the case of doubt, be based on the other 
terms and thus the contract as a whole (Rt. 2010 p. 961). Normally, the parties must be able to assume 
that the terms are coherent and that the contract can be executed. 

Consideration of a good result 

Where in doubt, emphasis should also be placed on whether an interpretation alternative provides a 
typically good and practicable solution to the issues governed by the contract. In English law it is 
expressed so that the interpreter can emphasize common sense of business, and it can be appropriate for 
Norwegian law as well (see, for example, Rt. 1997 p. 1109 and Rt. 2011 p. 1553). Furthermore, an 
interpretation alternative that would give the contract a content that is illegal should not be chosen if 
other alternatives are justified. Similarly, an interpretation alternative may be less obvious if it would 
make the contract so unbalanced that a relief would come into play. But we have also seen an example 
of the Supreme Court having eased the contract without taking a final position on the question of 
interpretation (Rt. 2013 p. 769). 
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§ 50 

The content of the contract 
Overview 

I. In addition to the contract, we encounter two main topics in the contract law. One is the content of 
the contract – what the mutual conditional obligations are more about. The second main element is 
effects of breach of performance obligations, that is, effects of performance obligations not being 
properly fulfilled. Here under § 50, we will deal with the content of the obligations, while looking at 
defaults and the effects of delinquencies below under § 51. Some issues of invalidity and contract 
revision – i.e., if there is the framework for freedom of contract – will be dealt with below under § 52. 

We mainly adhere to contracts that provide goods or services for consideration (see earlier under § 
47.1). Then the main topic of contract content can again be divided into two sub-groups. One concerns 
the question of when (and where) it should be provided (below under II), and the other is the question 
of what is to be provided (below under III). 

Some contracts refer to benefits that are so extensive and complex that it is hard to determine the content 
once and for all at the time of signing thereof. Examples include contracts for major construction or 
civil engineering works, leases and contracts for the provision of telecommunications services or 
energy. In such cases, the parties may provide as a part of the contract that the benefits may be 
exchanged according to detailed provisions. Such agreed access rights are dealt with below under IV. 

Most often, there is no doubt who can demand fulfillment of the contract; it is usually the contracting 
parties themselves. But sometimes it is appropriate to enter into a contract for the benefit of a third 
party, and such contracts offer some special questions (see below under V). It is reasonable to say that 
imposing a third party's obligations cannot be the case. 

Finally, some systematic and terminology questions regarding profit impact and the obligation to 
contribute and contracts and risk will be briefly commented on (below under VI and VIT). 

How the content is determined 

We have all seen that the parties can usually decide for themselves what is to be provided. The 
legislation nevertheless provides a framework for what can be agreed, and in addition the contract can 
be completed both with derogatory legislation and with unlawful law (earlier under § 47, II). Doubts 
about what the parties have agreed upon are resolved by interpretation (earlier under § 49). Further 
below, we will look at the typical content of the performance obligations in important contract types. 

Time and place of performance 

II The parties decide when and where it should be provided. The two questions are closely related in 
the wrong place, most often at the same time means that the performance is not timely. 

Benefits other than money – time for performance 

Purchase 

1. The seller's main obligations under a purchase contract is to transfer ownership of one item – real 
estate or movable property – and to transfer the physical control over the item to the buyer. Concerning 
the transfer of physical control, it is common to talk about delivery of movable property and takeover 
of real estate. The seller must deliver a movable property at the agreed time or – if nothing has been 
agreed – within a reasonable time after the contract has been concluded (Purchase Statute § 9, Consumer 
Purchase Statute § 6). The buyer may demand real estate to be taken over at the end of the third month 
after the contract became binding, unless otherwise agreed (Real Estate Sales Statute § 2-3(2)). At the 
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time of transfer of ownership, it is not usual to provide separately for movable property. It is strictly not 
for real estate either, but here the transfer of funds is important. The buyer may claim deferral once he 
has fulfilled his obligations under the contract, unless another time has been agreed (Real Estate Sales 
Statute § 2-3). Then he can register the purchase and thus obtain protection for his right and opportunity 
to obtain other protection right to the property (see earlier under § 42). 

Ongoing benefits 

Some benefits are continuous, that is, the fulfillment takes place over a period of time, without bringing 
about a final result, and often without clear partial performance being identified. Rents and contracts 
for the provision of telecommunications services or energy are such examples. Then the regulation of 
fulfillment time is first related to the start time of the performance and then to how long the contractual 
relationship will last. Rented house space may be required by the tenant to be made available at the end 
of the third month after the contract has been signed, unless otherwise agreed (Tenancy Statute §2-
1(3)). The housing must then be at the tenant's disposal for an agreed period of time or until the 
contractual relationship is terminated by one of the parties (cf. Tenancy Statute Chapter 9) – provided 
that the contractual relationship does not terminate due to a breach of contract or by an amendment 
agreement. For contracts on provision of telecommunications services or energy, the uncodified 
background rule is that fulfillment should increase within a reasonable time and that the contractual 
relationship lasts until terminated; here it is not so common to arrange for a specific period. 

Continuous benefits contracts without a specific contract period can normally be terminated by either 
party. Only exceptionally can it be accepted that a party is bound forever in future (but see Ground 
Lease Statute § 7). Some benefits are typically so important to one party that the right to terminate is 
limited by mandatory provisions; both in rent and employment conditions, the court may cancel a 
termination after a closer examination (Tenancy Statute § 9-8, Working Environment Statute § 15-7). 
Anyone who attaches a plot to a dwelling or holiday home may on further terms require the contract to 
run further when the attachment period is over (Ground lease Statute § 33). 

Completion of assignments (progress benefits) 

The contract can be a task, such as repairing a car or building a house. Then it is customary to schedule 
a time for when the assignment is to be completed. For car repair, the rule in consumer matters is that 
the service must be terminated within a reasonable time, unless otherwise agreed (Craftsmen's Services 
Statute, § 10), and such a rule also applies outside the consumer area. For shipment of goods by sea, the 
carrier shall carry out the transport "with due care and speed" (Maritime Statute § 262). Sometimes the 
counterparty must make preparations or take part in some other way, and then both start time, progress 
and completion can be more closely regulated. In contracts for work relating to new housing, the work 
must take place "as soon as possible advice" after the consumer has stated, and then be carried out with 
reasonable progress and without unnecessary interruption – unless otherwise agreed (Housing 
Construction Statute § 10(3)). Similar regulations can be found in standard conditions for carrying out 
construction work in industrial conditions. 

Request 

The parties may have agreed that performance shall be made as required, that is when the creditor for 
the benefit has made a claim for it. We shall see that this is the background rule for monetary benefits 
(below under 3), and it can be seen from the context that such a rule applies to some other benefits as 
well. 

Benefits other than money – place of performance 

2. For ransom purchases, the main rule is that the seller must keep the item ready for pickup at its place 
of business unless otherwise agreed ("pickup"), however, so that the item should be delivered to the 
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consumer if a consumer purchase was made without connection to the seller's place of business, for 
example by online sales (Purchases Statute § 6, Consumer Purchases Statute § 5). 

The place of fulfillment outside the purchase of goods may vary with the nature of the performance and 
the circumstances otherwise. When it comes to buying or renting real estate, it goes without saying 
where the fulfillment should take place, and the same is true for work on real estate. A damaged car 
may need to be repaired by the repairer, but otherwise it is usual for the repair of loose pipe to be done 
by the contractor. For leasing of movable property, typically a rental car, the starting point is preferably 
that the item should be picked up and returned to the owner. In many cases, it makes little sense to talk 
about the fulfillment site, for example for a subscription to mobile telephony. 

Intersection 

Once the time and place of the service obligation has been determined, it remains to be decided what is 
to be done at or within this time. In case of purchases, the main rule, as we have seen, is that items 
should be kept ready for pickup at the seller's place of business. The seller may also have undertaken to 
bring the item to the buyer or to surrender it to someone who will ship the item to the buyer (Purchases 
Statute § 7), and then it will be decisive whether the item is ready for takeover by the buyer or the 
freight forwarder at the right time. Under Purchase Statute and Consumer Purchase Statute, the item is 
probably not "delivered" before the buyer or possibly the carrier actually takes over the item, but it is 
because the laws also attach other effects to the "delivery". If the seller does not accept it, the "delivery" 
has not taken place, but there will be no default effects (Purchases Statute § 22, Consumer Purchases 
Statute § 19). 

In some cases, the time – possibly the start time – of the performance is often marked by a more or less 
formal takeover, often combined with an inspection. This can be the case when taking over purchased 
or leased real estate. At other times, it is the completion of the performance that is marked by a takeover, 
as in manufacturing and construction contracts (see, for example, Housing Construction Statute § 14). 

Money benefits  

– payment time 

3. The buyer shall pay the purchase price when the seller so requests, unless otherwise agreed 
(Purchases Statute § 49, Consumer Purchases Statute § 38). A similar rule in Promissory Note Statute 
§ 5 has been perceived as a general rule for monetary benefits, but this can only apply with important 
modifications in contractual relationships, primarily the scheme against benefit of benefit (see below 
under 5). In cases of rent, the background rule is that the landlord may demand payment in advance 
each month (Tenancy Statute § 3-2). 

- payment place 

4. In purchases, payment shall usually be made at the seller's place of business (Purchases Statute § 48, 
Consumer Purchases Statute § 39), and this is also the rule in Promissory Note Statute § 3. Where 
payment is to be made with coins and banknotes, the rule can be taken at face value, but such payment 
is today largely only in the small contracts of daily life, and increasingly rarely there as well. Otherwise, 
the payment is normally made with money on account – by crediting the amount to the recipient's 
account with a financial institution, usually by using a credit card or online banking. Strictly speaking, 
there is no physical payment place for such a payment. It is a matter of keeping accounts, not of moving 
money. However, a main rule of payment at the recipient's place of business may be of importance for 
the choice of currency (see below under III, 8). 

Today, the starting point must be that a special justification must be made in the contract if a party wish 
to oppose to payment to the account. And should anyone demand payment of larger amounts in 
banknotes and coins, there is every reason for the payer to look for; he may be liable for co-liability for 
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the counterparty's due taxes and fees (Tax Payment Statute § 16-50). On the other hand, it is not safe to 
receive excessive amounts of cash; these may be funds that have not been properly received (see the 
Penal Code § 337 on money laundering). 

Intersection  

Especially when paying to account, questions may arise as to when the payment has been made. The 
question is governed by some special provisions (Tenancy Statute § 3-3, the Insurance Contracts 
Statute, §§ 5-3 and 14-5 and Debt Collection Statute § 9), and otherwise the Finance Contracts Statute 
§ 39, with the main rule being that the payment is made when the amount is credited to the financial 
institution where the recipient has an account, or, possibly, is credited to the recipient's account where 
the transfer takes place within the same institution. 

Performance against performance 

5. For many of the provisions discussed above the time of performance applies to the general reservation 
that the party is only obliged to deliver if the consideration is already provided or at least offered at the 
same time, unless otherwise agreed. It is evident from the wordings, for example, in the refrigerator. 
Purchases Statute § 10 and § 49. The simultaneous exchange of benefits shall secure both parties against 
giving unsecured credit to the counterparty. For many contracts, complete simultaneous exchange of 
benefits is not possible. Payment after delivery can probably be said to be the main rule where nothing 
else is agreed, and it is followed, for example, in Craftsmen's Services Statute § 37 and Housing 
Construction Statute § 46. For ongoing benefits, payments are often agreed upon at certain intervals, 
often in arrears or by payment to the account in advance with a subsequent settlement. We saw earlier 
under 3 that Rent Statute has a background rule on payment of advance payments each month (Tenancy 
Statute § 3-2). Payment of installments is often agreed for assignments that are carried out over a longer 
period, for example construction work to some extent. Prepayment and installment payments can 
largely be agreed in consumer terms, but according to Housing Construction Statute § 47, access to pay 
unsecured advances is limited. 

Early fulfillment 

6. When looking at the time of fulfillment above in 1-5, we have adhered to the debtor's duty to fulfill. 
We have seen the time when the debtor must fulfill in order to avoid delay (the due date). From time to 
time, questions may arise as to when the debtor has the right to fulfill, even if he has no obligation to 
do so. We are happy to ask if the release time for performance has come. 

Occasionally, the parties agree on a right to early fulfillment. At other times, the fulfillment time may 
be set as a period of time ("the goods should be delivered in week 34"), and by Purchases Statute § 
9 (2), is the starting point, then that it is the seller who can choose time within the time period. 

Benefits other than money 

For benefits other than money, early fulfillment can be difficult to accept without support for the 
contract or the conditions surrounding it. This applies where the recipient has to participate, for 
example, by attending a doctor’s appointment. Furthermore, the rule is clear enough for those who, for 
example, have undertaken to hold this year's May 17 speech. Also, otherwise the creditor will often 
suffer disadvantages of early delivery, for example in the form of storage costs or operation and 
maintenance of an item, and then he usually has no obligation to receive before the agreed time. 

Money 

Receiving money ahead of time is often less problematic. In Promissory Note Statute § 5 is the rule that 
the debtor can pay whenever he wants, unless otherwise agreed. Here, the question is more whether an 
early payment should have an impact on the obligation to pay interest. According to the finance 
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agreement Financial Contracts Statute § 53 there is a general rule that a customer can repay the loan 
whenever he wishes, but it applies to the loan where the interest rate etc. is bound for a period, the 
creditor may, in accordance with further provisions, claim covered loss of interest etc. by early 
repayment (§ 54). If the usual level of interest rates has decreased, the creditor will no longer be able to 
place the money at equally good interest rates. 

What to provide 

Overview  

III. 1. The parties are usually free to agree on what is to be provided. If the contract is unclear, it must 
be interpreted (see earlier under § 49). The legislation on different types of contracts contains a large 
number of provisions for the completion of the contract (below under 3-6). Among other things, we 
find provisions that the performance must be of a generally good standard, unless otherwise agreed, and 
that information failure prior to the conclusion of the contract may affect the requirements for the 
performance. Such provisions also provide guidance outside the statutory contracts. 

The correlation with the deficiency assessment 

The legislation does not consistently distinguish between regulation of what is to be provided and what 
is lacking. For example, Purchases Statute § 17 lists the requirements for the properties of the product 
and concludes that the thing is defective if it does not meet the requirements of the section. Real Estate 
Sales Statute Chapter 3 is entitled "Condition and Belonging to /associated with/", but the provisions 
of the chapter deal with what is lacking. And, of course, there is a close connection between the 
deficiency assessment and the performance requirements. We just have to keep in mind that there are 
some additional conditions to apply for deficiency claims. For example, neither party can claim as a 
deficiency something he knew at the time of the contract, nor even as he is brought back to his own 
circumstances (see further below under § 51, II). 

The contract 

2. The description in the contract of what is to be provided can be anything from nothing (the customer 
takes a loaf, pays and leaves) to thousands of pages of specifications and drawings, such as for major 
construction or fabrication contracts. The only exception is the mandatory framework for what can be 
agreed on the performance, which when Craftsmen's Services Statute § 6 prohibits an agreement for the 
performance of a craftsman service in violation of public law safety requirements (see earlier under § 
47, IV). The consequences otherwise regarding the party's liability for non-compliance that a benefit 
will contravene public law provisions must be decided in a fairly detailed manner. In one case, the 
Supreme Court ruled that the duty to separate and transfer a property was cancelled because it violated 
a subdivision (Rt. 2006, p. 539; see also below § 52, III). 

Special filling provisions 

3. A boundary between interpretation of the contract and completion is not clear, as we mentioned 
earlier under § 47, 1. Several of the laws governing specific types of contracts have provisions that are 
in principle complementary provisions, but which are close to interpretation. 

Certain purpose 

Performance should fit a specific purpose that the client had, and which the counterparty knew, unless 
the client could not reasonably rely on the counterparty's expertise (Purchases Statute § 17(2)(b), 
Consumer Purchases Statute § 15(2)(c), Contracts Statute § 3-2(1)(b); Tenancy Statute § 2-2(2)(b). If 
the customer is looking a paint for outdoor use, the specialist dealer should not give him indoor paint, 
while this can be different if a consumer buys a paint bucket from another consumer. 
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Sample. 

Wrapping 

If a party has presented a test or a model, it must usually be required that the performance has the same 
characteristics as the test or model (Purchases Statute § 17(2)(c)), Consumer Purchases Statute § 
15(2)(d)). The packaging must be ordinary and proper (Purchases Statute § 17(2)(d), Consumer 
Purchases Statute § 15(2)(e)), where packaging is applicable. Unless otherwise agreed, the claim must 
also normally be that the benefit is in accordance with the requirements that follow from a law, 
regulation or public law decision (Consumer Purchases Statute § 15(2)(f), Real Estate Sales Statute § 
3-2(2), Housing Construction Statute § 25(2), Tenancy Statute § 2-17). For example, a rented dwelling 
must meet public law requirements for escape routes. 

Accessories 

When purchasing real estate, questions often arise as to what should be done with accessories that are 
on the property, and some rights that lie with the property. Real Estate Sales Statute § 3-4 to 3-6(a) 
contain detailed provisions thereof. Among other things, it is emphasized whether it applies to items 
that should be on the property, such as fire extinguishing equipment, and whether these are items that 
are permanently mounted or specially adapted to a building, such as a kitchen counter. For properties 
along watercourses, any right to the watercourse is included, unless otherwise agreed. The provisions 
apply to the equivalent of contracts for mortgaging the property (Mortgage Statute § 2-2). 

Usually good quality 

4. The most important complementary rule is that a contracting party is entitled to performance of 
generally good quality unless otherwise agreed. The rule has most aptly been expressed in Consumer 
Purchases Statute § 15(2)(b), that the item must correspond to "what the consumer has a reason to 
expect when purchasing such an item in terms of durability and other characteristics". According to 
Housing Construction Statute §7, the contractor shall carry out the work "in a professional manner" and 
use materials of "generally good quality", unless otherwise agreed (see corresponding wording in 
Craftsmen's Services Statute § 5). In fact, the same rule is expressed in that the item must "fit the 
purposes for which similar items are usually used" (Purchases Statute § 17(2), No. 1, see similar 
wording in Real Estate Sales Statute § 3-2(1)(a) and Tenancy Statute § 2-2(2)(a)). The Supreme Court 
has said in one case justly enough that Purchases Statute § 17 must be supplemented by a non-codified 
requirement for ordinary good quality (Rt. 1998 p. 774), but the result will be the same. 

What the contracting party has reason to expect must be determined definitely. Often it is a matter of 
function; the rain gear should keep the water out, and the sailboat should be able to sail. Occasionally, 
industry standards have been developed, or it is possible to compare with what is normally provided, 
for example, in terms of stability and speed for a broadband performance. 

Especially about used items etc. 

In practice, the question of what the contracting party can rightly expect is particularly complicated 
when renting or buying a property or a movable property that has been in use, and therefore does not 
meet the same standard as when it was new. Already the said wording in Consumer Purchases Statute 
§ 15(2)(b) gives a hint by referring to "such an item". There is no reason to expect the same of a used 
item as a new item. Among other things, the expectation must be adjusted according to the age and 
appearance of the item and the price. The tenant or buyer cannot expect everything to function smoothly 
in such cases. Here it is closely related to the provisions on information failure and on general conditions 
regarding the condition (below under 5 and 6). 
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Information failure  

– incorrect information 

5. If a contracting party has provided information about the performance before the contract was entered 
into, this is of significance for the content of the contract. If a retailer has stated before the purchase that 
the computer has internal memory of four gigabytes, the customer can make this requirement for the 
purchased machine; whether the statement is seen as part of the contract, as an element of interpretation 
or as a basis for completion, is of no practical significance. Similarly, a car cannot be sold as "new" if 
it has previously been registered with others and used as a demonstration car (Rt. 2015 p. 321). When 
it is stipulated in several laws that deviations from given information lead to a failure, it is therefore a 
step on the road no more than we would otherwise have come to (Purchases Statute § 18, Consumer 
Purchases Statute § 16 (1) (c), Real Estate Sales Statute § 3-8, Craftsmen's Services Statute § 18, 
Housing Construction Statute § 27, Tenancy Statute § 2-3). This also applies to what is stated in the 
provisions that the information may be provided by others on behalf of the contracting party, and that 
the information is only relevant if it can be assumed to have affected the contract. 

Some of these provisions go a bit further when discrepancies in information provided on behalf of 
previous contractors can lead to a failure. This is the case in consumer relations under Consumer 
Purchases Statute, Craftsmen's Services Statute and Housing Construction Statute, but also for contracts 
between traders under Purchases Statute. Purchases Statute requires the seller to know or should have 
known that the information was provided, but this is not according to the consumer laws mentioned 
above. Deviations from information provided on behalf of the supplier in an advertisement somewhere 
on the globe are sufficient to constitute a defect, unless it must be assumed that the information did not 
affect the contract. 

- missing information 

Lack of information can also provide grounds for claiming that the performance differs from what the 
contracting party has a reason to expect. For real estate purchases, where the question arises very often, 
the rule is worded so that the property is defective if the buyer has not been informed of “circumstances 
of the property which the seller knew or had to know, and which the buyer had reason to expect to 
receive” (Real Estate Sales Statute § 3-7). A condition is that it must be presumed to have affected the 
contract if the information was not provided. Similar provisions can be found in Consumer Purchases 
Statute § 16(1)(b), Craftsmen's Services Statute § 19, Housing Construction Statute § 26 and Tenancy 
Statute § 2-4. In Purchases Statute, the rule comes a little more indirectly. It should apply if the seller 
has made a general reservation about the condition of items, but then the same must reasonably apply 
even without the seller having made such a reservation, and the buyer must strictly stand even stronger 
(Rt. 2012 p. 1926). 

These provisions mean that the performance that would otherwise have been in accordance with the 
contract has a defect if the party discloses information that the counterparty could expect to receive. For 
example, perhaps a buyer would have to accept that an old house has some rotten damage if the seller 
had not known it. But if the seller knows the damage, the buyer can expect to know it, and if he does 
not, the house has a defect. The rule is closely related to the reasonability standard in Contracts 
Statute § 33, which we will look at below under § 52, II. 

This is what the contracting party knows or "had to" know, it should disclose; the latter expression has 
been construed to refer almost to a qualified form of negligence (Rt. 2002 p. 696). Under Consumer 
Purchases Statute, it is sufficient that the seller "should" have known about the relationship, and then 
the threshold is lower. In a case where a property seller had submitted a status report, the majority in 
the Supreme Court held that it was sufficient that the appraiser – but not the seller – should have known 
of a relevant relationship not mentioned in the report (Rt. 2001 p. 369, dissent 4-1). Such a result can 
also be explained by the fact that a defective state report is misleading and thus worse than no report. 
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General reservations 

6. A contracting party may wish to make a reservation against the fulfillment of the contract with 
requirements of generally good quality. In a contract for the sale of a real estate or a movable property, 
the parties may agree that the property or item is being sold "as is" and in a lease it may similarly state 
that the house space is rented out in the state as it is at the time the contract is signed. Such general 
reservations are in themselves not much to object to, especially where the property or item is used, and 
the seller or landlord does not have a full record of any weaknesses. But they cannot always be taken 
fully as worded. First, the seller or landlord should still be responsible for incorrect information and for 
concealing matters which he knew or had to know and which the counterparty had a reason to expect. 
There is no legitimate need to waive such liability. Even in cases where the property or item is in a 
substantially worse condition than the counterparty – and for the part perhaps the contracting party itself 
– had reason to expect on the basis of the price and conditions otherwise, it should be considered a 
deviation from the contract. This is the main content of Purchases Statute § 19, Real Estate Sales Statute 
§ 3-9 and Tenancy Statute § 2-5. The Supreme Court has assumed that the condition of material 
nonconformity entails a reality in the sense that the threshold for what is to be regarded as 
nonconformity with proper performance is higher than it would have been without the reservation (Rt. 
2010, p. 103). In consumer purchases, there is no such condition for significant nonconformity 
(Consumer Purchases Statute § 17), and then the assessment does not differ so much as the usual lack 
of assessment. When it comes to buying real estate, the government is working on a bill that a home 
seller should no longer be able to make general reservations when selling to a consumer buyer. 

Intersection point 

7. In procurement, the question of whether the item is in accordance with the contract must be based on 
the condition at the time of risk transfer, i.e. most often at delivery (see below under VII on risk transfer). 
It follows from Purchases Statute § 21, Consumer Purchases Statute § 18 and Real Estate Sales Statute 
§ 3-1(2). For other contracts, the intersection point is, for example, termination of service (Craftsmen's 
Services Statute § 20), takeover of work (Housing Construction Statute § 28) and handover of housing 
(Tenancy Statute § 2-7). 

Any nonconformities that are corrected before the relevant intersection point do not constitute a defect, 
and as a general rule, it is the recipient's problem if something happens to the performance after the 
intersection point. But it may well be that a discrepancy that lay there at the intersection point will only 
become visible later. Then there is just as much a failure. The consumer may only discover when the 
winter sets in, that the new home was too poorly insulated, and the furniture buyer only sees after several 
months of use that the sofa cover is not sufficiently durable. In such cases, we are speaking about hidden 
or latent deficiencies. So-called guarantees can also cause errors that occur after the usual intersection 
point to be treated as deficiencies (Purchases Statute § 21(2), Consumer Purchases Statute § 18(a), Real 
Estate Sales Statute § 3-1(3), Craftsmen's Services Statute § 20(3), Housing Construction 
Statute § 28(2)). 

For current benefits, the timing of the deficiency assessment must be determined according to similar 
views. When renting real estate or movable property, the landlord has a duty to make sure that the 
property is available to the tenant during the lease period, and the tenant must take proper care of the 
property. Often, both the landlord and the tenant have a duty to keep items the same. Here it can be said 
that service in principle must correspond to the contract at any time. Services that do not apply to items, 
such as entertainment services or counseling services, should in principle correspond to the contract 
when they are provided. Especially for counseling, a parallel to hidden deficiencies may be conceived 
in that it is only after a while that the counseling results in adverse results (see also below under § 53, 
VII on obsolescence). 
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Consideration 

Pricing models 

8. The amount of the remuneration for the benefit – the price – can be agreed in several different ways. 
For simple purchases, a specific price is usually agreed, possibly with the addition of shipping and the 
like. A contract entered into following a tender (see earlier under § 48. II, 3) normally has a fixed sum 
as the agreed price, but here it is common for the individual tasks to be priced in the tender, for example 
price per treadmill ditch. This will affect the price adjustment for subsequent changes (see below under 
IV). Sometimes a contract is reimbursed "at the expense", such as when a contractor must have covered 
his expenses for work and materials with the addition of a surcharge to cover indirect costs and profits. 
A lawyer typically gets paid for time spent based on an hourly rate agreed in advance – or maybe not. 
Real estate agents and intermediaries in the trade are often paid in the form of commissions, that is, a 
certain percentage of the price achieved for the property or other sales. For such commissions, it is not 
uncommon for the contractor to be paid only if the contract succeeds, i.e. upon selling the property or 
goods ("no cure no pay"). 

Price estimates 

In Craftsmen's Services Statute § 32 and Housing Construction Statute § 41 there are the special 
provisions on price estimates. If the price is not agreed upon as a fixed amount, the craftsman or 
contractor sometimes gives an estimate of what the final sum can be, and then the general rule is that 
the final consideration should not exceed the estimate by more than 15 per cent (see for example HR-
2016 -761-A). 

Fixed rent for housing 

In residential rental conditions, the rent must be defined as a certain amount, and there are only a few 
costs for electricity and firewood, water and wastewater that may be required to be covered on the basis 
of consumption (Tenancy Statute § 3-1). The intention is for the tenant to know in advance about how 
much he will pay. When renting a house other than housing, it is common for large parts of the operating 
expenses of the property to be distributed among tenants, and the payment of these expenses is 
accounted for with subsequent settlement. 

Price is not agreed 

We saw above in § 48, that it is conceivable for Norwegian law that a contract has been entered into 
even if the remuneration is not determined. Of course, it is normal that the consideration is known to 
the parties and covered by the agreement on the contractual content, but it happens that someone orders 
a product or service without a price being agreed. If the water flows into the basement, it is not the time 
for prolonged price negotiations with available plumbers. In such cases, the purchaser will often assume 
that the price is fairly normal, and that is also mainly the effect of the statutory provisions on the 
subsequent determination of the price, see Purchases Statute § 45, Consumer Purchases Statute § 37 
and Craftsmen's Services Statute § 32 on the current (regular) price and Tenancy Statute § 3-1 on 
ordinary rent According to Housing Construction Statute § 41, in such cases, the price shall be 
determined on the basis of the expense, that is, as an expense cover with the addition of a reasonable 
premium. 

Fees and the like 

According to Craftsmen's Services Statute § 36(2), the service provider "may not charge a booking fee, 
order fee, handling fee, fee for writing and sending an invoice, etc. in addition to the price of the 
service", and a similar provision can be found in Housing Construction Statute § 48(4). In these cases, 
such fees cannot even be agreed. In Consumer Purchases Statute § 37(3), the rule is somewhat more 
lenient; fees may be charged in addition to the purchase price if agreed. 
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Currency 

The parties can agree on the currency in which the consideration is to be paid (see also Financial 
Contracts Statute § 39(a)). Unless otherwise agreed, the rule should preferably be that the payment must 
be made in the currency in force at the point of payment, and it is often the recipient's place of business 
(see earlier under II, IV). If a currency that is not valid at the point of payment has been agreed, the 
payer can usually still pay in the currency of the point of payment at the rate at the time of payment 
(Promissory Note Statute § 7(1)). 

Fulfillment by helpers 

9. Certain performance obligations can only be properly fulfilled by certain persons. The piano master 
cannot entrust others to fulfill the concert contract. At other times, it may result from the contract that 
the performance may be done by employees, but also under the direction of the contracting party 
personally or by certain persons on the part of the contracting party. The client does not normally have 
to find that the execution of the process assignment is carried out with the help of another law firm, or 
that the house is designed by another architect's office. Even in such cases, qualifications, experience 
and reputation are important for the choice of contracting party. On the other hand, when it comes to 
the supply of mass-produced industrial products, there is usually little to say about where they come 
from. The question of the use of helpers is sometimes regulated in the contract. For example, the 
standard contract terms often have a clause that the contractor can use sub-contractors, often so that the 
developer can oppose the choice of sub-contractor according to more detailed provisions. 

Although the contracting party is free to use employees or independent contractors in the performance 
of the contract, it is the party itself responsible for the fulfillment. The party itself cannot normally 
transfer the obligation to pay the transfer (see below under § 53, IV). This will have an impact on, 
among other things, liability for breach of an obligation (see below §51, VII). 

Modification of performance obligations 

Overview 

IV. Modification of the agreed performance obligations after signing of the contract may be needed in 
several cases. Sometimes it is impossible to say in advance exactly what benefits are being considered. 
This is common for work on movable property or real estate; the car repair shop may not know exactly 
what is in the way of the car to be repaired, and the contractor does not know what is hiding behind the 
walls of the bathroom to be refurbished. The situation may also be that the client wants to be able to 
modify the scope of the assignment or the execution of it. The client may want to enter into a contract 
for the construction of a new office building before all details of the planning are in place. If the scope 
or execution is to change as outlined here, it must reasonably be possible to adjust the agreed 
remuneration as well. In addition, for current service contracts, it is often desirable to be able to modify 
the remuneration due to changes in monetary value, market prices or fulfillment costs; Examples may 
be the change in rent in a rental relationship, the price of electricity or telecommunications services, or 
the interest rate in bank deposit or loan contracts. 

Construction contracts and the like 

In contracts for the construction of a new dwelling or for work in connection with such construction, 
the consumer may require changes in the work and require the contractor to carry out additional work 
(Housing Construction Statute § 9). For example, the consumer wants a different room layout than 
planned, or he asks the contractor to put parquet in two bedrooms instead of just one. The reason is that 
it would be unfortunate to use resources if the contractor insists on building according to the original 
plans, when the consumer no longer benefits from the solution. Additional work will often be most 
convenient to perform with the agreed work. One condition is that the changes or additional work does 
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not cause disproportionate disadvantages for the contractor. The parties may have agreed that changes 
and additional work should only be required up to a limit of 15 per cent change in the remuneration, but 
otherwise the provisions cannot be waived to the detriment of the consumer. A somewhat more limited 
right of change follows from Craftsmen's Services Statute § 9(3); the service provider is "reasonably" 
obliged to carry out additional work which cannot be postponed without risk of material damage. 
According to both laws, there are provisions for adjusting the remuneration. According to Housing 
Construction Statute, the adjustment can go both up and down; a change can also mean a reduction in 
the work and thus of the remuneration. 

A right to change along the same lines as in Housing Construction Statute is common, for example, in 
the standard conditions for contracts between traders on the construction of construction work, and in 
the standard conditions for the manufacture of equipment for the petroleum activities. Such contracts 
normally involve high values and involve many actors on both sides of the contractual relationship. The 
standard terms have detailed provisions on how changes can be ordered and how the adjustment of the 
remuneration is calculated. 

Rent. 

Ground leases 

Chapter 4 of Tenancy Statute contains provisions on how the agreed rent can be modified, and in 
housing tenancy the provisions cannot be waived by agreement to the detriment of the tenant (Tenancy 
Statute § 1-2). Each of the parties may require the rent to be adjusted annually on the basis of changes 
in the consumer price index, and every three years each of them may require that the rent be adjusted 
to the current rent. Current rent refers to the rent level for similar housing in such locations, and it is 
calculated on the basis of both new and existing lease conditions. The provisions for adjustment to 
current rent have become relatively minor because so many rental conditions are fixed for three years, 
sometimes less (see Tenancy Statute § 9-3). If the lease is to continue for a new period after the end of 
the lease period, the parties must agree on a new lease. In leasing relationships between traders, rental 
periods of 5-20 years are common, and during the lease period indexation of the rent may be agreed, in 
addition to a number of the lessor's expenses being distributed among the tenants (see earlier under III, 
8). 

For contracts entered into after 1 January 2002 for the attachment of land to a dwelling or holiday home, 
the attacher may not secure the right to increase the attachment fee by more than the change in the 
monetary value (Ground Lease Statute § 15(1)). Many older fixed-income contracts have clauses 
regulating the attachment fee on a regular basis, often on the basis of changes in the property value and 
interest rates, but these contracts have for a long time been subject to the amount that can be claimed 
from the fee (the provisions now apply as presented by an amending Statute from 2015 to Ground Lease 
Statute, see Statute II, no. 5). 

Deposits and loans 

Deposits with a financial institution or a similar institution must be regulated in a framework agreement, 
and this framework agreement will, among other things, contain provisions on changes in interest rates 
– within limits set by the law (Financial Contracts Statute § 18). Also for loan agreements, the right to 
adjust the interest rate is normally regulated in the agreement, and for credit agreements between traders 
and consumers, laws provide a framework for what can be agreed regarding the entitlement to terminate 
the interest rate (Financial Contracts Statute § 49). The interest rate can also be fixed for a specific 
period. 

Other running benefits 
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Contracts for other ongoing benefits, such as electricity or telecommunications services, often have 
provisions on the terms of price change, or possibly other benefits. Should such provisions be missing, 
the starting point is that change can only take place at the conclusion of the contract. 

Termination of amendment 

In a notice of contract termination, it is not uncommon for changes in the terms to be effected by a so-
called termination notice. The party terminates the contract in accordance with an agreed or statutory 
termination notice but offers to enter into a new contract on modified terms. The counterparty can accept 
the new contract or abide by the termination. This is known from, for example, rent and employment 
conditions. The starting point is that the usual provisions for termination of the contract also apply to a 
termination of amendment, but especially where a termination can be tried by the courts (see earlier 
under II, 1), the outcome can be affected by how reasonable the proposed amendment is. 

Third party contracts 

V. Generally, it is the parties themselves who receive rights under the contract, but there is nothing in 
the way of the parties agreeing to grant rights to a third party. For example, a trader enters into a contract 
with an association for discounts for association members, or a mother orders a dental appointment for 
the benefit of her son. Previously, it was considered problematic that rights could be granted to others 
except the parties in this way, and in some countries such contracts have only recently been accepted. 
Under Norwegian law, there is no doubt that in this way a third party can obtain a claim for fulfillment 
which it can claim by itself. This is not a completely independent right. The third party does not get 
better right than the contracting parties and it must find that the requirement of fulfillment is met with 
exceptions from the contract, the relationship – for example, that the service is not paid as intended. If 
the right of the third party is not irrevocable, the third party must also find that the contract is converted 
or changed. Appointment of a beneficiary under life insurance is a form of third party agreement that is 
regulated in detail in Insurance Contracts Statute (see below under § 62). 

Profitability and contribution obligations 

VI. We have seen that the content of the obligations under the contract is primarily determined by what 
the parties have agreed, correctly interpreted and by any amendments allowed by the contract, and that 
we have a number of options for completing the contract, including through statutory provisions. Once 
we have determined the content of the performance obligations, we may wish to characterize or sort 
them. Such characteristics can sometimes be useful for further reasoning, and successful terminology 
and systematics can help us to see and discuss nuances and problems we would not otherwise discover. 

The division into profit and loss obligations is one such sort that we utilize. The characteristic of 
performance obligations is that the contracting party has undertaken to achieve a specific result, for 
example, delivering a specific item or item of a specified type or giving a lecture. We are speaking 
about commitment obligations where the party is to make a good academic effort, without having 
undertaken to achieve a specific result. The lawyer should lead the case properly, but he normally 
assumes no liability for the outcome. The doctor should treat the patient according to all the provisions 
of the art but cannot promise that the patient will recover. 

Such characteristic features are important in determining whether the performance obligation is 
properly fulfilled, or whether, on the contrary, there are breaches, with the consequences it may have 
(below § 51). The question whether the conditions are met for the counterparty to oblige is usually seen 
in the context of the question of default (see below under § 51, IV and V on price reductions and 
termination), but in some contracts the payment of the consideration is regulated separately. For 
example, it is common for the real estate agent not to claim a commission if a sale is not possible ("no 
cure no pay"), but if he has made a reasonable effort, the non-performing result is not, however, a breach 
of the contract giving basis for effects other than compensation not earned. 
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As is so often the case with systematics or terminology, we cannot conclude on the basis of it. It is not 
that the lawyer relinquishes liability for having lost the case because the assignment entails only an 
obligation to intervene, but we characterize the duty as an obligation to intervene because we can 
independently determine that the lawyer has no such liability. The characteristic is an aid to thought, 
not more. 

Contracts and risk 

VII. A term ‘risk’ is used in an increasing number of terms in contract law and largely only for 
systematic and terminological purposes. It is one of the words you need to control well unless you are 
quite sure what you mean by them. 

In everyday language, risk is almost interchangeable for danger: a greater or lesser likelihood that 
something unfortunate will occur. When we speak in legal contexts of "bearing" the risk of one item or 
the other, the question largely concerns which party should suffer the adverse consequences of an event 
or development. And should we find that one party is "closest to bearing the risk" of something, it is 
just a name for an outcome we have come up with independently. That is not a justification in itself. A 
statement about which party has the "risk" for something also does not in itself say anything about what 
the further consequences are. We need to investigate more to find out if there is an increase in 
performance obligations, liability, loss of compensation claims, loss of default claims, etc. 

Risk transition in purchases 

In the right of purchase, the term "risk" – or "wake-up" as it was called in Purchases Statute of 1907 
and still called in the disposal law – has traditionally been used in a special sense that relates to the 
consequences of destruction or damage of the item by accidental events, actions from third parties etc. 
If such occurs after the risk has been "passed on" to the buyer, the buyer must pay the purchase price in 
full (Purchases Statute § 12, Consumer Purchases Statute § 13, Real Estate Sales Statute § 2-4). As a 
general rule, the risk passes on delivery (takeover). We could have arrived at the same result by 
determining the timing of the defect assessment independently (see earlier under III, 7), and this is done, 
for example, in Craftsmen's Services Statute § 20(2). Historically, the provisions on risk transfer must 
be considered in the context of views on when the ownership of the item passed to the buyer. If 
ownership was passed before the buyer had physical control over the item, it might be necessary to 
depart from the premise that loss of the item is the owner's issue, and this could be done in the form of 
risk transfer provisions. Regulation of risk transfer is so common in contracts and legislation both 
nationally and internationally that we have to consider it. 

Housing Construction Statute § 45 contains the rule that consumers should not pay for work and 
materials that are lost or damaged as a result of a random event before taking over. The results are 
largely the same as under the statutes about purchase contracts. 
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§ 51 

Defaults and default effects 
Introduction 

I. By default [mislighold] – possible breach of contract or non-compliance – we aim to gain security if 
a contract is not properly fulfilled. Default effects [Misligholdsvirkninger] are the claims that the other 
party can make due to the breach. We shall see that a number of conditions can cut off one or more 
breaches, even if the contract is not properly fulfilled (below under II). Some will speak of default only 
when at least one default effect can be asserted, while others will see it as default even if all effects are 
cut off in each case (and so we will see it in this analysis). The wording of the legislation is not entirely 
consistent, and this nuance of the wording is not so important once we know it. In the following, we 
often refer to the defaulting party as the debtor and the counterparty as the creditor. 

Delay and deficiency 

Regarding contracts for goods and services, which we mainly look at here, we often distinguish between 
delay and failure. In the event of a delay, the performance arrives too late or not at all, and in the absence 
of any deviation from the quantity or quality that may be required under the contract. Sometimes the 
boundary between delay and failure is not clear. For example, when the day of takeover has come 
according to a contract to build a home, work on the house remains incomplete; If it is stated that the 
contractor intends to do more, there is a delay, but if he considers to have completed by himself, there 
is a failure of performance (see also below under V on the creditor's right to refuse a defective 
performance). And if the lawyer has been late in interrupting a limitation period, there is just as much 
quality deficiency in performance as a delay. 

Legal characteristics 

We will discuss some special issues where, in breach of the contract, the rights of third parties are 
infringed on the benefit (legal deficiency) below in IX. 

Delay and failure are legal characteristics, not actual ones. We can never say that a benefit is delayed 
or defective, without enacting legal provisions. Although a contractor most of all reminds us snail’s 
pace, there is no delay as long as the work is completed on time, and tomb rust, axle breakage and 
absence of brakes are not equal to the lack of a car if this is what the buyer can demand in contract. 

Three main groups of defaults 

Delinquency effects can be divided into three main groups. The first group is the effect on the defaulting 
party's obligation to pay: The counterparty can maintain the contract and possibly demand forced 
fulfillment of the obligation to pay, possibly demand remediation in the form of redelivery or 
rectification (below under III). The second group is the effect on the counterparty's obligation to pay: 
The counterparty may demand a reduction of the remuneration (price reduction) or termination of 
further duty (termination), and even if he does not terminate it, he may withhold his or her own 
performance in whole or in part in order to secure their claims due to the breach (below under IV-VI). 
These delinquency effects are often referred to as reciprocity effects, precisely because they relate to 
the reciprocity between the obligations. The third group of defaults is the counterparty's claim to be 
reimbursed for losses he suffered as a result of the breach (below under VII). 

In some cases, claims due to defaults can be directed not only to the debtor, but also to the previous link 
in a contract chain. We will take a closer look at this below in VIII. 

Interception of default effects 

Relationships on the creditor's side 
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II. 1. A counterparty – the creditor for the benefit – cannot, as a rule, assert any breach of contract to an 
extent the deviation from fulfillment in accordance with the contract is caused by circumstances on his 
own part. Regarding purchases, Purchases Statute § 22 stipulates that the buyer can make specific claims 
applicable if the item is not delivered or delivered too late, and "this is not due to the buyer or 
circumstances on his part". For example, if the buyer fails to pick up the item on time, he has no claim 
due to delay. Similarly, pursuant Purchases Statute § 30, there is a condition for making defects that the 
defect is not "due to the buyer or conditions on his part". And the seller has a claim because of the 
buyer's breach only if the breach is not due to the seller or circumstances on his part (Purchases Statute 
§ 51). We find similar wording in other contract laws, and the rule also applies to contracts that are not 
regulated by law. 

Failure to perform creditor's obligations under the contract 

The question then is what if contract breach is due to the creditor or conditions related to him. Often 
these are breaches of the creditor's own obligations under the contract, typically the obligation to receive 
the performance and otherwise contribute to the fulfillment. For example, if a contractor builds a house 
on the builder’s property, the contractor depends on access to the property. If the creditor's aides fail, 
this is also on his "side". The builder's architect, for example, is unable to obtain the building drawings 
from the contractor at the agreed time. 

Other than breach of the creditor's own contractual obligations may also be regarded as "conditions" on 
his part which cut off the effects of default. For example, if the owner has sold and delivered the horse 
before the called veterinarian arrives, there will be no delinquency effects on the veterinarian who goes 
with the uninjured case. 

Credit default and credit risk 

It has been common to use the term "creditor mora" (“kreditormora”) (delay on the creditor's side) 
where non-participation by the creditor cuts off default effects. In the past, it was often seen that a duty 
to receive the performance and to contribute to the fulfillment were not actual performance obligations, 
and thus there was a need for a separate designation for non-fulfillment of such obligations. Today, the 
legislation is largely based on the view that both parties are of a similar nature (although the delinquency 
effects are not the same for all obligations), and the term "creditor mora" is not strictly needed. 
Furthermore, it has been referred to as "creditor risk" where default effects are cut off due to other 
circumstances on the creditor's side, but this does not mean more than that the creditor must take the 
consequences of the situation (see earlier under § 50, VII on "risk"). 

Creditors' knowledge at the time of contracting 

2. As a rule, the creditor cannot claim something which he knew as a deficiency at the time of contract 
signing. If one is to say that the fulfillment does not deviate from what the creditor could rightly expect, 
or that it is a condition that cuts off the effects of a deficiency, most will be a matter of taste. The rule 
is governed by several contract laws, and where the creditor "must" know, with what he is familiar with 
(Purchases Statute § 20 (1), Consumer Purchases Statute, § 16 (3), Real Estate Sales Statute 3-10(1), 
Tenancy Statute § 2-6(1)). Whether the expression "had to know" here also refers to qualified 
negligence which, when the debtor has provided insufficient information (see earlier under § 50, III, 5), 
or whether it is a rule of evidence, is not entirely clear, but the judgment in Rt. 2002 p. 1110, in 
conjunction with Rt. 2002 p. 696, may be taken to come for referring here also to qualified negligence. 

For some contracts, the rule is that the creditor cannot assert anything that he should have discovered if 
he had in fact examined a property or a movable property prior to the conclusion of the contract, and if 
he had reasonably failed to comply with a request to investigate, he could not apply what he should 
have discovered if he had investigated (Purchases Statute § 20(2), Real Estate Sales Statute § 3-10(2), 
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Tenancy Statute § 2-2(2)). However, if the debtor has acted grossly negligent or contrary to fairness 
and good faith, it does not help to refer to the creditor's investigation or lack thereof. 

Defensive relief 

3. A defaulting contractor can often cut off default effects by remedying a deficiency in performance. 
Unlike the relief the creditor may require because of the defect, this is a defensive remedy, something 
the debtor typically does to prevent price reductions or contract termination. For example, the buyer of 
a defective phone may have preferred to get the money back rather than a repair, but the seller has a 
right to repair. 

According to Purchases Statute § 36 contains the general rule that the seller can rectify a defect at his 
own expense or deliver a new item, when this can happen without significant disadvantage to the buyer 
(and without the risk that the buyer will not cover his expenses). The seller can also do this if the remedy 
comes after the agreed time for fulfillment. If the buyer refuses any relief which he is obliged to receive, 
he loses the right to demand a price reduction or termination of contract (Purchases Statute § 37(1)). 
The seller must nevertheless accept that the buyer himself repairs a defect if it is unreasonable for him 
to wait for the seller's remedy. For example, if the buyer is on a longer voyage when he discovers a 
dangerous or troublesome defect with the new boat, it may be accepted that he gets the error repaired 
where he is. 

Similar provisions apply in consumer purchases, but here the seller's right to correct or deliver a new 
item is limited to two attempts, and the remedy will result in the use being cut off for more than a week 
– for example, the consumer must manage without the mobile phone – the consumer can usually require 
the seller to deliver a replacement item. These provisions are in Consumer Purchases Statute § 30(2) 
and (3). 

Choosing between delivery and rectification? 

A special question is whether the seller can cut off a claim for delivery by offering correction – or vice 
versa. Under Purchases Statute, the seller has the choice. According to Purchases Statute § 34 (1) second 
sentence he may meet a demand for correction by making a delivery. Access under Purchases Statute § 
36 to offer correction means that he can also meet a demand for redelivery with offering correction (if 
he can prevent termination of contract by correcting, he must also be able to prevent redelivery). In 
Consumer Purchases Statute, the starting point is the opposite. According to Purchases Statute § 29 (1), 
the consumer may choose between rectification and redelivery, unless the claim is impossible or entails 
unreasonable costs, and the second subsection gives instructions on the unfairness assessment. The 
Supreme Court has also, with some support in the preparatory work, considered that environmental 
considerations can be included in the unfairness assessment, in order to counteract "use and discard" 
(Rt. 2006 p. 179). The customer had to find that the heel of a boot was repaired and thus did not get 
new boots. 

Also, after Real Estate Sales Statute § 4-10(1), the buyer must find that the seller corrects the defect. 
Redelivery is not applicable here. Defensive relief is convenient for several other types of contract, not 
least contracts for work on movable property or real estate. Here, the alternative is often that the 
contractor must cover the expenses by the correction done by others, and then it will be worthwhile for 
him to do the work himself. Provisions on defensive relief can be found in the Craftsmen's Services 
Statute § 24(2) and Housing Construction Statute § 32(2), and are also common in standard conditions 
for contracting and manufacturing contracts between traders. Package Travel Statute gives the organizer 
a right of relief in § 27. 

If the debtor wishes to exercise his right to defensive relief, he must offer this without unreasonable 
delay, although he must be allowed some time to assess the creditor's claim on the basis of the default 
(Rt. 2006 p. 999 and Rt. 2006 p. 1076). 
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Defensive relief does not prevent the creditor from retaining their own performance until the relief is 
completed and any loss due to the breach is covered. 

Lack of complaint 

Limitation period 

4. In the event of a defect, there are usually provisions that the creditor may lose his right to claim on 
the basis of the defect if he fails to report it – by notifying – within specified deadlines. The rationale 
for such provisions is partly that the assessment of the actual conditions often becomes more difficult 
as time goes on and partly that the debtor has a need to know when he can count on definitive completion 
of the contract. In addition, the consequences of the failure can become more severe as time goes on, 
but just so you can at least leave the creditor out if he is late. 

Within a reasonable time 

The most common rule is that the creditor must give notice within a reasonable time after he or she 
should have discovered the defect. The deadline is often referred to as relative because it depends 
exactly on when the creditor discovered or should have discovered the defect. Such a rule is included 
in most contract statutes (see Purchases Statute § 32(1), Consumer Purchases Statute § 27(1) first 
sentence, Real Estate Sales Statute § 4-19(1), Craftsmen's Services Statute § 22(1), Housing 
Construction Statute § 30(1) first sentence and Tenancy Statute § 2-8). Similar wordings are common 
in standard terms for contracts between traders, and without any basis in law or contract, passivity can 
have the same effect. 

In consumer purchases, the relative deadline for complaints has been more unusual, due to the EU 
Consumer Goods Sale Directive (1999/44): The relative deadline is never shorter than two months from 
the moment the consumer actually discovered the defect (Consumer Purchases Statute § 27(1) second 
sentence). Exceptionally, the "reasonable time" option may provide a longer deadline. Similar 
definitions are not found in the other laws, but the Supreme Court has pointed out that the context of 
the regulations dictates that the deadline should normally not be shorter than two months following a 
real estate purchase by a consumer (Rt. 2010, p. 103). For the rest, it must be specifically considered 
what the reasonable time is. 

Absolute deadline 

In addition to the relative time limit for complaints, there is often a statutory or agreed upon absolute 
so-called deadline, which is calculated from fulfillment. According to Purchases Statute § 32(2) this 
period is two years from the moment the buyer took over the item. If two years have elapsed, the buyer 
cannot claim the defect even if he did not have the opportunity to discover it earlier. In consumer 
purchases, the absolute deadline is five years for items that are intended to last significantly longer than 
two years; otherwise, the deadline also in this case is two years from the moment the buyer took over 
the item (Consumer Purchases Statute § 27(2)). Three to four years is significantly longer than five 
years, the Supreme Court came up in a case about a mobile phone, but at the same time it was pointed 
out that there is no failure if items fail after the expected life has ended – although there should be some 
time left until the five-year deadline is over (Rt. 2007 p. 1274). In Craftsmen's Services Statute § 22(2) 
the solution is the same as in Consumer Purchase Statute and Real Estate Sales Statute § 4-19(2) and 
Housing Construction Statute § 30(1) second sentence defines absolute period of five years. 

If a defect is first reported and it is found that an attempt of correction is not successful, the creditor 
must report it within a reasonable time, but in such cases, the absolute time limit for complaining is met 
with the first complaint (Rt. 2013 p. 865). 

 



43 
 

Exceptions to gross negligence and fraud 

If the debtor has acted in gross negligence or in contravention of fairness and good faith, he does not 
escape by claiming that the complaint is too late; this is evidenced by the statutory provisions we have 
referred to above and by many standard terms. 

Content of the complaint 

A complaint must make it clear to the debtor that a defect is being claimed, but it cannot be required 
that the creditor has any further explanation of what the case consists of (Rt. 2012 p. 1779). 

Special complaint deadlines 

If the creditor wishes to claim a delay, there is usually no general complaint deadline. An exception is 
cancellation Real Estate Sales Statute § 4-19, which applies both to a failure and a delay. Also, some 
specific deadlines apply to invoke certain delinquency effects, and they can come in both by delay and 
failure. Outside consumer conditions, a buyer must notify within reasonable time if he wants to 
terminate the contract due to defaults (Purchases Statute § 29 and 39(2)), and claims for correction or 
redelivery must be included in the complaint or specified within reasonable time (Purchases Statute § 
35). According to Housing Construction Statute § 20(1) the consumer must notify before takeover if he 
wants to terminate due to delay, and the consumer-buyer must notify if he wants to terminate due to 
delay, a question from the seller on whether the consumer wants delivery, possibly announces that 
delivery will take place (Consumer Purchases Statute § 22). 

Limitations 

We shall see below, under § 53, VII, that there are general provisions regarding the limitation of claim 
for performance from another. That is, the claim can no longer be enforced if the limitation period is 
not interrupted. In contractual terms, the provisions on the limitation period apply in addition to the 
provisions on complaints, and a claim may be late before the deadline for the complaint (see the 
reminder in Consumer Purchases Statute § 27(4)). In the first place, this can happen because the 
provisions for interrupting the deadlines are different. A complaint deadline is interrupted by a notice 
to the debtor, while the limitation period must, as a general rule, be interrupted in a lawsuit, unless the 
debtor acknowledges the claim. A claim on the basis of default normally becomes late after three years 
from the default – often by delivery or other fulfillment. For example, a consumer-buyer may have 
complained about a defect in good time before it has been three years, but then experience that it extends 
with remediation or payment of price reductions or compensation, without him going for legal action. 
Then he may find that the claim is late when the three-year anniversary after delivery has passed. 

Obligation means that the creditor can no longer claim fulfillment from the debtor, but the creditor can 
still withhold his own performance - if still applicable. Failure or late complaint, on the other hand, 
prevents the creditor from claiming that the contract has been breached at all. 

Fulfillment obstacles 

5. Extraordinary barriers to fulfillment may, in accordance with further provisions, mean that the 
creditor cannot claim compensation, but they do not cut off claims for price reductions, termination and 
withholding of their own performance. We shall discuss such obstacles together with the conditions for 
claiming compensation (below under VII). 

The creditor may also be prevented from retaining and demanding fulfillment or remediation if such 
claims result in unreasonable disadvantages and costs for the debtor. We will say more about this in 
Chapter III below. The creditor can nevertheless make current claims for price reductions, termination 
and withholding of his own performance, and in some cases also compensation, depending on whether 
the difficulties with fulfillment also satisfy the conditions for exemption from liability. 
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Retention and remediation  

Introduction 

III. 1. The creditor can maintain the contract and demand fulfillment if a performance is missing or 
defective. In delays, it may seem a little strange to see retention as an effect of the breach. The creditor 
only applies the claim of fulfillment he has always had. In cases of deficiency, it is a little clearer that a 
demand for redelivery or rectification is an addition to or continuation of the original obligation to pay. 
The alternative to a right of retention and remedy would be that the creditor only had a claim for 
damages next to the reciprocity effects (price reduction, termination, withholding). The right to 
retention is closely linked to the right to obtain enforcement of a contractual claim for something other 
than money. Under Norwegian law, the main rule is that such requirements can be enforced (see below 
under § 55), while in principle some are the opposite in some other countries. The fact that enforcement 
is often quite impractical is another matter. Normally, it is easier to obtain performance elsewhere or 
even to have the defect remedied, and then send the bill to the debtor. Claims for money are easier to 
enforce than claims for other benefits. However, sometimes enforceable can be useful, such as when a 
buyer wants a certain property or rare work of art he has purchased. 

Requirements for other than money – delayed fulfillment 

2. For purchases, the main rule is preceded in Purchases Statute § 23: In case of delay, the buyer may 
demand fulfillment, except in situations where there is “an obstacle which the seller cannot overcome, 
or insofar as fulfillment will cause so much inconvenience or cost to the seller that it is materially 
disproportionate to the buyer's interest towards the seller”. If the problems fall away within a reasonable 
time, the buyer can usually demand fulfillment again. We find similar definitions in Consumer 
Purchases Statute § 21 and Real Estate Sales Statute § 4-2. The fact that there is an obstacle that the 
seller cannot overcome, means that it is not possible for him to satisfy it. The lower and decisive 
threshold is that fulfillment will incur costs and inconveniences that are not in proportion to the buyer's 
interest in fulfillment. 

The buyer's interest in fulfillment will depend on available alternatives, and any special needs for just 
the purchased item. In case of items that are determined by type (product benefit (genusytelser)) and 
which can be obtained from others, it is most often a question of likelihood that the seller can satisfy 
the claim for compensation for any additional expenses on the covered purchase. If the seller can do 
that, there will not be much of a disadvantage on the seller’s side before the buyer has to settle for a 
cover transaction. Otherwise, it may be with the buyer who has finally obtained a contract to buy back 
the old family property, or the collector who has finally been awarded the stamp he was missing. Then 
some major costs and disadvantages on the seller’s side must be accepted. 

As the provisions are defined, it will be less before the requirement of fulfillment lapses than the buyer's 
claim for compensation lapses (see below under VII). 

Benefits that depend on a particular personal contribution from the debtor can be difficult to implement 
with enforcement. It would hardly lead to any good to maintain the contract with the attorney for a 
particular case, even though it could be theoretically conceived that the lawyer would be fined for the 
assignment. In such cases, the background rule is that both parties can terminate the contract at a short 
notice. Work in employment cannot be forced with continuous fines (Enforcement Statute § 13-14(4)). 
The right to maintain the material requirement of fulfillment needs not to fully coincide with the right 
to demand enforcement, but there should be some connection. 

- deficiency cases 

In cases of deficiency, there is a requirement for relief that is relevant. We have all seen that a contractor 
can avoid other delinquency effects by offering remedies. Now the question is whether the creditor may 
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require remediation. For ransom purchases, a distinction is made between delivery, i.e. delivery of 
another item, and rectification. Under Purchases Statute, the buyer may demand rectification unless it 
will cause the seller unreasonable cost or inconvenience (Purchases Statute § 34(1)). Redelivery can 
only be required if the defect is material, and the condition that costs and inconveniences must not be 
disproportionate is the same as for retention by delay (Purchases Statute § 34(2) with reference to § 23). 

In consumer purchases, the only precondition for both rectification and delivery is that the costs and 
disadvantages for the seller should not be unreasonable (Consumer Purchases Statute § 29(1) and (2)). 

According Purchases Statute § 34(2), the buyer may not demand redelivery in respect of an item which 
"exists at the time of purchase and has such characteristics that it cannot reasonably be replaced with 
another by reason of the parties", that is, a typical species purchase. If Marte Kirkerud has bought Ole 
Vold's used car, she cannot demand that he gets another car if it turns out that the car has a significant 
defect. Similar restrictions must also apply in consumer purchases, although not mentioned in the law. 

The buyer of real estate can only claim rectification where the seller has put up a house or other facility 
for sale, or it is a contract between a business-selling seller and a consumer for housing that has not 
been in use for more than a year (Real Estate Sales Statute § 4-10(2)). The view here is that other sellers 
do not have special conditions for performing corrective work (but all sellers can offer defensive 
correction, see earlier under II, 3). Similar exceptions have not been made. Tenancy Statute § 2-10 and 
in so far not where one consumer has sold a movable property to another consumer, so here the 
legislation is not entirely consistent. 

In contracts for work on movable property or real estate, rectification is a practically important defect, 
and this applies both in the consumer area (Craftsmen's Services Statute § 24 and Housing Construction 
Statute § 32) and in contracts between traders; The condition that the correction must not lead to 
unreasonable costs and disadvantages also applies here. 

Requirements for Money Retention 

3. If the payment is delayed, the creditor can usually maintain and demand fulfillment. Fulfillment of 
money requirements does not present any costs or disadvantages other than any contracting party must 
accept. For the creditor, the biggest concern is whether the debtor is the claimant, whether he is able to 
settle (see below under § 54 and 55 on debt negotiation and bankruptcy and debt settlement for private 
individuals). 

Cancellation 

Special questions arise where the debtor for the payment claim no longer wants the allowance, either 
because he sees that he cannot afford to pay for it or because he no longer needs it. He can then see that 
the contractual relationship is terminated and that a compensation settlement is conducted instead. In 
this way, the debtor for the payment can achieve that the total costs are reduced by the counterparty not 
putting resources into further fulfillment, and that the counterparty instead makes compensation sales 
or the like. 

According Consumer Purchases Statute § 41, the seller cannot maintain and demand payment of the 
purchase price if the consumer cancels the item before delivery. Instead, the seller may claim damages 
for the loss he suffered as a result of the cancellation, unless otherwise agreed. The loss is, in principle, 
the agreed consideration less the seller's savings by not fulfilling the agreement. If the seller can provide 
goods to all buyers, the loss must be calculated based on the reduction in sales – a sale transaction less. 
For example, when the consumer does not want to receive the phone he has purchased, the seller may 
get rid of the phone by selling it to another buyer. But at least the seller could have provided a phone to 
the new buyer as well. What he saves on cancellation is that he does not have to get a new phone from 
the supplier. In such cases, the loss is thus agreed upon with the purchase price less the purchase price 
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for such a phone – and that can amount to a great deal. The loss calculation is illustrated in Rt. 2003 p. 
486, which applied to a similar cancellation settlement under Housing Construction Statute. 

We find statutory cancellation rights in both Craftsmen's Services Statute and Housing Construction 
Statute. Under these laws, in some situations, the consumer may even cancel without holding the other 
party fully indemnified Craftsmen's Services Statute § 39-40, Housing Construction Statute § 52-53), 
but it is a special rule that has not even been passed for other consumer contracts. 

Under Purchases Statute, the main rule is that the buyer does not have cancellation rights. However, 
special provisions apply to contracts for items to be tailor made for the buyer. Here, the rule is that the 
seller cannot maintain the contract and continue fulfillment if the buyer cancels, unless this will lead to 
considerable disadvantage to the seller or danger of loss (Purchases Statute § 52(2)). However, it is not 
particularly convenient to retain the contract if the buyer does not want delivery. The seller cannot force 
the buyer to take over the item (Purchases Statute § 51(2)). Instead, the seller must take care of the item 
and eventually sell it at the buyer's expense or get rid of it otherwise (Purchases Statute § 72-78) if he 
wants to keep the agreement. In most cases, the seller will be at least as well served by making a 
compensation sale right away and claiming compensation for the cancellation loss. 

In standard terms for contracts between contractors for construction or fabrication, it is common for the 
client to cancel against holding the counterparty harmless. 

Tenancy Statute does not have provisions for cancellation. Here, the question of maintaining the rent 
payment requirement can arise both in situations where the tenant does not want to take over the house 
space, and in situations where he wants to move out before the term of the contract. The renter cannot, 
of course, be forced to take over the house or remain there. The tenant is of the opinion that the landlord 
has a duty to make the house space income-generating if the tenant has made it available before the 
lease expires, and it does not only apply for a short period. This can be said to be a parallel to Purchases 
Statute §§ 72-78. In practice, there will be a compensation settlement where the tenant must cover the 
landlord's extra expenses for re-letting and any loss that occurs because the landlord does not receive 
the same rent as in the first contract. 

Price reduction 

IV. Non-performance of a performance obligation may give the counterparty the right to reduce his or 
her own performance; in practice, the reduction in the agreed remuneration is applicable. Such a price 
reduction is regulated by most contract laws. The price reduction should restore the balance between 
benefits where one benefit does not match the contract. It is for defective price reductions that are 
regulated, not delays, but sometimes the limit is not decisive, as when the estate agent's remuneration 
can be reduced due to "negligence" (Estate Agency Statute, § 7-7). 

Price reductions can normally be demanded without the breach being significant. In Tenancy Statute 
§ 5-7(1) there is nevertheless a special rule for the landlord's inadequate maintenance: Price reductions 
cannot be required if the defect is "insignificant"; The intention is to avoid disputes about trifles. Also, 
according to Estate Agency Statute, § 7-7, the neglect must be "not insignificant". 

The calculation of the price reduction 

The provisions for measuring the price discount vary a great deal. According to several laws, the price 
reduction must be proportionate, that is, the percentage reduction in the price must correspond to the 
percentage reduction in the value of the benefit that the defect leads to (Purchases Statute § 38, 
Consumer Purchases Statute § 31, Real Estate Sales Statute § 4-12(1) and Tenancy Statute § 2-11(2)). 
That rule can cause the creditor to accept a large price reduction where he has done a poor trade, and 
vice versa. An alternative could be to set the price reduction equal to the cost of having a defect corrected 
(Real Estate Sales Statute § 4-12(2), Craftsmen's Services Statute § 25(2), Housing Construction 
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Statute § 33(2)), or to the value reduction the defect causes, without any calculation of percentage 
reduction (Housing Construction Statute § 33(2)). Sometimes the price rebate will correspond to the 
significance the defect has for the creditor (Consumer Purchases Statute § 31(2), Craftsmen's Services 
Statute § 25(2)). The latter is especially relevant if it is uncertain whether the value has been reduced 
and, if so, by how much – a room is painted in a different color than agreed. A final version is found in 
Housing Construction Statute § 33(2): The price reduction shall at least correspond to what the 
contractor has saved by not delivering in accordance with the contract. The Supreme Court has held 
that there is room for a discretionary rejection based on the significance of the defect for the consumer 
even under this law, although it is not said in plain words in the provision on price reductions (HR-
2018-392-A, dissent 3-2). A discretionary rule exists and in Package Travel Statute § 31, which says 
the price reduction must be "appropriate". There is a close correlation between price reductions and 
claims for compensation for losses due to deficiency, and the creditor cannot, of course, claim 
compensation for what is compensated by price reductions, or vice versa (Rt. 2012 p. 1138). 

Termination 

What termination is  

V. With a termination, we mean here that the mutual obligations under a contract lapse due to breach 
of contract. For the creditor, it is essential that he himself does not continue to fulfill his own duties. In 
some cases, he is entitled to a return of everything that has been fulfilled, but it is also in the termination 
that he does not want further fulfillment on the part of the debtor. It is the mutual obligation for further 
fulfillment that falls outside of termination, not the contract in its entirety. It is particularly important 
that the creditor retains any claim for compensation. 

A distinction between total termination and partial termination? 

Failure to comply with the duty of further fulfillment is central to the termination. For what has already 
been fulfilled, a settlement must take place (see below on the settlement of the termination). Sometimes 
the obligation to pay is based on independent benefits, and then we can speak about partial termination 
if withdrawal of a duty and a possible settlement compensates only some of the benefits, for example 
where one of two delivered cars is defective (see, for example, Purchases Statute § 43). In other cases, 
the question primarily concerns whether benefits can be reversed or not. For what cannot be returned – 
for example, the contractor's work on the property – there will then be a question of paying for what 
has been done in accordance with the contract (see, for example, Housing Construction Statute § 21(1) 
and HR-2016-219-A). Here it is less informative to distinguish between total and partial termination (or 
retroactive termination, ex tune, and termination with future effect, ex nunc). Sometimes we still 
encounter such a system. In Craftsmen's Services Statute §§ 15 and 16, there is a distinction between 
full and partial termination based on whether the contractor should, as a starting point, have paid for 
what has been done. Such terminological or systematic differences do not normally affect the reality of 
the termination. 

Termination Statement 

Termination occurs by a statement – a notice – from the creditor. The contract is not automatically 
terminated, but on the other hand, no court decision or any acceptance by the counterparty is necessary. 
Since termination does not mean that the terminating party does not intend to continue its own 
performance of the contract, the other party may regard it as an expected (anticipated) non-performance 
on the part of the terminating party if the termination has no sufficient basis (Rt. 1994 s 1617), see 
immediately below. 

Terms of termination 
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In general, there is a condition for termination that the non-performance should be substantial. Such is 
the wording in most statutory provisions on termination (see, for example, Purchases Statute § 25(1), § 
39(1), and § 55(1)), and the rule is also used outside the statutory cases. The condition of a material 
breach means that the breach must be so serious that it gives the counterparty reasonable grounds to 
terminate (Rt. 1998 p. 1510, Rt. 2010 p. 710). In the materiality assessment, a number of factors can be 
taken into account, including how large a deviation from the correct fulfillment is (how long the delay 
is, how extensive the defect is, etc.), the effects the default has on the creditor, whether the creditor can 
be helped with rectification, compensation etc., the prospects of proper fulfillment for the future and 
the impact on the necessary relationship of trust between the parties. 

In Consumer Purchases Statute § 32 there is the wording that the consumer can terminate because of a 
defect that is not "unimportant", and this implies that the condition is somewhat less strict (Rt. 2015 p. 
321). On the other hand, the condition for termination is defined more strictly by some statutory 
provisions, such as when purchasing items tailor-made for the buyer, after Purchases Statute § 26 can 
only be terminated when the purpose of the contract is "substantially failed" (see also Consumer 
Purchases Statute § 23(4), and Maritime Statute § 384). This applies to situations where termination has 
more serious effects on the debtor than usual. 

For some contracts, it is stipulated that the creditor may set a reasonable supplementary deadline for 
fulfillment with the effect that termination can occur if the supplementary deadline is not complied with 
(Purchases Statute § 25(2), Real Estate Sales Statute § 4-3(2)). In the case of consumer purchases, the 
main rule is that the buyer must set an additional deadline in case of delay and can only terminate if the 
deadline is exceeded (Consumer Purchases Statute § 23(1) and (2)). 

There is also a condition for termination when certain laws require that the creditor must, as a starting 
point, be able to return the benefit (see, for example, Purchases Statute § 66 and the discussion below). 

Expected non-performance 

Furthermore, it is generally the case that termination due to payment default cannot occur after the 
creditor has surrendered his own benefit without reserving any right to terminate contract or a special 
cover right in the benefit (see, for example, Purchases Statute § 54(4), Consumer Purchases Statute § 
45(3), Real Estate Sales Statute § 5-3(4), Housing Construction Statute § 57(2), Satisfaction of Claims 
Statute § 7-7(2)). This must primarily be seen in the context of the provisions on the protection of 
property rights (see earlier under § 43, IV). 

The termination can also occur before the non-performance has arisen. As a general rule, a contracting 
party can terminate the contract even if it is clear that the counterparty will non-perform the contract in 
a way that gives the right to terminate it. Such a termination due to expected (anticipated) non-
performance can reduce the effects of the non-performance and the risk that the defaulting party cannot 
make up for it. Such termination can be averted by the party guaranteeing that the contract will be 
fulfilled. These provisions are preceded by a Purchases Statute § 62, and similar provisions can be found 
in several other contract laws and in standard terms. 

Insolvency proceedings 

If bankruptcy is initiated by a contracting party, the bankruptcy estate may wish to cancel the contract 
and assume liability for the fulfillment. The counterparty must accept this to a large extent (Satisfaction 
of Claims Statute § 7-3, see below under § 56, II). Where the estate does not wish – or does not have a 
right – to enter into the contract, the counterparty may terminate (Satisfaction of Claims Statute § 7-7), 
and this applies even if there has been no breach until now. Opening of debt negotiation, on the other 
hand, does not give rise to the counterparty without further right of termination (Satisfaction of Claims 
Statute § 7-3 a). 
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Termination settlement 

The detailed implementation of the termination settlement varies with the type of contract and the 
situation. 

Failure to pay future benefits often only means that the parties fail to fulfill, but in some cases this may 
also require implementation, which, when the landlord requires the tenant to move and in the worst case 
must resort to forced departure (see below under § 55, II). 

To the extent that past benefits cannot or will not be reversed, the creditor may have to pay the agreed 
price for what is properly fulfilled, or possibly pay for the value he has added. It really becomes the 
result when the service provider according to Craftsmen's Services Statute § 16(2) may require payment 
for the entire service less the cost of having what is left when the contract is terminated (see also § 16(1) 
on remuneration for added value). Housing Construction Statute § 21(1) states that, after cancellation, 
the contractor is entitled to a remuneration for what has been performed in accordance with the contract; 
that is, a settlement according to the contract's prices less any deficiencies (HR-2016-219-A). 

In purchase, the main rule is that what has already been fulfilled must be returned as a result of the 
termination (Purchases Statute § 64(2), Consumer Purchases Statute § 49(2), Real Estate Sales 
Statute § 4-4(2)). Chargeback remuneration does not present any particular problems, but the case with 
other benefits may be worse. If the buyer wants to terminate, he must as a general rule return the 
received benefit in substantially the same condition and quantity or at least replace any value 
deterioration. Here are some special provisions for cases where the items have been destroyed or 
deteriorated due to the nature of the item or an accident or due to ordinary examination, and it must also 
be accepted that the item was resold, consumed or modified before the defect was discovered or should 
have been discovered. These provisions are preceded by a Purchases Statute § 66 (see also Consumer 
Purchases Statute § 51 and Real Estate Sales Statute § 4-3(3)). 

As a part of the termination settlement in movable property, the buyer shall credit the seller with any 
return of the item and pay a reasonable consideration for material benefit which he has had (see, for 
example, Rt. 2002 p. 173 on the utility of furniture). The seller, in turn, must pay late interest on the 
purchase price when he received it. This is evident from Purchases Statute § 65 (and with some nuances 
of Consumer Purchases Statute § 50). In Real Estate Sales Statute, these issues are not regulated, and 
there is some dispute as to what applies, and this also applies to contracts that are not regulated by law. 

Rejection of performance 

In some cases, the question arises as to whether the creditor may reject a performance because the 
performance is deficient. Such rejection may, among other items, have the effect that the creditor can 
make the applicable delay effects, even if the debtor attempts to make a timely payment. The situation 
is regulated in Housing Construction Statute § 15(3), which provides that the consumer may refuse to 
take over the benefit if it has defects that give reasonable cause for doing so. Reasonable reasons may 
be where the home cannot be used due to the shortcomings or rectifying the shortcomings will cause 
major disadvantages for the use. The consumer may then find himself required to claim a daily fine due 
to delay (see below under VII, 5 on a daily fine). Similar regulation can be found in standard contract 
terms. 

In the legislation on purchases, rejection is not regulated. If the fault is serious enough for the buyer to 
terminate the contract, it may seem obvious that he can also refuse delivery without termination. The 
question is whether rejection can be an option even without the buyer having the right of withdrawal. 
For property purchases, the Supreme Court has suggested that the buyer may have such a right in special 
cases where it is clearly needed (Rt. 2007, p. 1587). The solution for other types of contracts is difficult 
to say for sure. 
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Retention of own performance 

VI. We saw above in § 50, II, 5 that a contracting party as a general rule has no obligation to fulfill until 
the counterparty has fulfilled or offers simultaneous fulfillment (performance against performance). 
Where this general rule is not waived, a delay by one party will cause the counterparty fulfillment term 
to be postponed. 

We have a rule along the same lines that where a party's conduct or financial circumstances show that 
the contract will be breached. The counterparty can then withhold its performance, unless security is 
provided for the fulfillment (Purchases Statute § 61, Consumer Purchases Statute § 55, Real Estate 
Sales Statute § 6-1 and the general rule in Satisfaction of Claims Statute § 7-2). 

When the person performing work on movable property or real estate can stop the execution due to a 
breach by the counterparty (Craftsmen's Services Statute § 41, Housing Construction Statute § 55), it is 
also a consequence of the view according to performance against performance. The service provider 
and the contractor should not risk with further losses by performing work that the counterparty may not 
be able to pay for. 

In tenancy, the landlord cannot withhold the portion of the benefit that applies to the use of the property 
after the tenant has taken over the property. This has led to the landlord having a somewhat easier way 
to terminate and forced exemption due to payment default where the tenant has accepted this as part of 
the contract (Enforcement Statute 13-2(2)(a) and (3)(a)). 

In addition, a contracting party can often withhold the consideration in whole or in a part to secure its 
claims as a result of the counterparty's breach of contract (see, for example, Purchases Statute § 42 and 
Consumer Purchases Statute §§ 20 and 28). This may be the case where a party discovers a defect before 
it has made a full payment, or where the counterparty's performance is delivered too late. The parties 
may have different perceptions of whether or not the contract has been breached or not, and in which 
case the breach of the contract is justified. If the person withholding the payment is wrong, it is he 
himself who is in breach of the contract, although he often has a certain freedom with regard to the 
extent of the withheld (Rt. 2006 p. 31). For some contracts, the law has provided for schemes for 
depositing money to avoid the most unfortunate effects of disputed withholding (Housing Construction 
Statute § 49 and Tenancy Statute § 3-8). 

Retention of one's own benefits is not the same as the right a contracting party or others may have to 
withhold other people's movable property in order to secure requirements related to the person keeping 
the item. For example, the garage may refuse to give up the repaired car until the customer pays for the 
repair (see Craftsmen's Services Statute § 46, see below under § 54.1). 

Replacement 

Introduction 

VII. 1. A contracting party may, in accordance with further provisions, claim compensation for losses 
which a breach incurs on him. Such damages may be claimed irrespective of the other delinquency 
effects that we have referred to under III-VI, but, of course, only for losses sustained by the party after 
he may have made other claims. In addition, the loss can be reduced by defensive assistance from the 
defaulting party (see earlier under II, 3). 

The fulfillment interest 

A general view is that the compensation should put a creditor in the position he would have been in if 
the contract were properly fulfilled. It is the fulfillment interest that must be covered. Sometimes this is 
referred to as the positive contract interest, as opposed to the negative, which means that the creditor 



51 
 

must be placed as if the contract was not signed, but such a distinction does not always provide 
guidance. 

Basis for claim for compensation 

2. In many cases, the default in itself provides sufficient grounds for the creditor to claim damages 
unless the debtor proves that the default is due to an extraordinary obstacle beyond his control which 
he could not have expected or considered the consequences of. This is the most common form of 
liability in recent contract law and is also the form we find in the UN Convention on Contracts for the 
International Sale of Goods (CISG) and in international model provisions. The form of liability is often 
referred to as control liability, although the term is not very descriptive. Take a look below. 

In other cases, the debtor can relieve himself of liability by showing that the breach is not due to a 
neglect on his part. This is often referred to as the liability of the defendant with the reverse burden of 
proof, and we find this, among other items, in Ground Lease Statute § 22 and 27. 

It is also conceivable that it is up to the creditor to show that the debtor has not been sufficiently careful 
(liability with ordinary burden of proof). This applies, as a general rule, to real estate contracts, legal 
services and the like. 

Right, on the other hand, is a liability that does not allow for any exemption at all (purely objective 
liability). An example is the seller's liability for deficiencies in consumer purchases (Consumer 
Purchases Statute § 33). 

We can also see it as a form of objective liability where the debtor is responsible for defaults that can 
be traced back to his employees and other assistants he uses in the performance of the contract. Here, it 
is sufficient that, in isolation, the assistant's behavior would lead to liability. The debtor cannot relieve 
himself of liability by showing that he has entrusted the contract performance to others. The employer's 
liability for employee actions derives from Compensation Statute § 2-1 (see below under § 65.1), and 
liability for other contractors has its basis partly in certain statutory provisions (such as Shipping 
Contract Statute § 6) and partly in non-codified provisions. 

The provisions of Purchases Statute  

– indirect losses and other losses 

Purchases Statute distinguishes between liability for indirect losses and other losses. The Statute has an 
exhaustive regulation of what is indirect loss (Purchases Statute § 67(2) and (3)). Indirect losses are 
primarily loss items that can typically vary widely with the creditor's business and are thus difficult to 
calculate in advance. The most important examples are losses due to outages – by reducing production 
or turnover – and losses due to the fact that a purchased item cannot be used for the intended purpose. 
Other than indirect losses are typically a loss on a coverage transaction (the seller must sell the item at 
a lower price after termination due to the buyer’s default; the buyer must obtain another item at a higher 
price after termination due to the seller’s default), loss of value reduction (the buyer gets stuck with one 
item less worth due to a deficiency) or loss in the form of lost profits (the buyer misses the profits where 
the item was already resold). 

- liability for faults or properties for indirect losses 

Indirect losses can usually only be claimed by the creditor if the breach can be attributed to "fault or 
neglect", i.e. fault, on the debtor's side (Purchases Statute § 27(5), § 40(3)(a), § 57(2)), nevertheless so 
that the liability for non-payment is somewhat stricter (Purchases Statute § 57(1)). In addition, indirect 
losses due to defects may be reimbursed if the item already at the time of the agreement lacked 
properties that the seller had promised (Purchases Statute § 40(3)(b)) – i.e., the seller had specifically 
promised that the item should have these properties (Rt. 2005 p. 257). 
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- control liability for other losses 

Other than indirect losses, the creditor, as mentioned above, may claim compensation unless the debtor 
can show that the default is due to an extraordinary obstacle beyond his control. For payment delays, 
the scope for exemption is particularly limited (Purchases Statute § 57(1)), and we shall in the following 
remain exempt from the seller's liability. 

The grounds for exemption are described in Purchases Statute § 27(1), based on four conditions, which 
are partly overlapping. There must be (1) an obstacle to proper fulfillment, and this obstacle should (2) 
be beyond the seller's control. Furthermore, there must be an obstacle that the seller (3) could not 
reasonably be expected to have taken into account, nor that the seller (4) could reasonably be expected 
to avoid or overcome the consequences. 

These definitions – which derive from CISG Art. 79 – are far from clear, but then there is also an eternal 
and contentious question which they must answer: What is needed for the defaulting party to release 
the liability, so that the loss caused by the default remains where frames – with the other party. The case 
law is relatively sparse for both the Norwegian provisions and the CISG Art. 79, while the discussions 
in forensic literature are all more abundant. Only a few main points are mentioned here. 

The debtor cannot invoke obstacles that lie within his control. This lies primarily in the debtor's case of 
how he organizes and runs his business. He must decide by himself what quality the production 
equipment should have and how often it should be maintained. He decides by himself what reserve 
capacity to maintain in terms of the number of employees and storage. Machine bodies, sick leave and 
raw material shortages do not constitute obstacles beyond the debtor's control unless something very 
special occurs, such as acts of sabotage or collapse in the commodity market in question. And not even 
external events are relevant if the debtor could have taken them into consideration (such as when he 
buys raw materials from a part of the world where the situation is turbulent) or overcome their 
consequences (by, for example, installing extras or buying raw materials from elsewhere). But here 
comes the qualification "with reasonableness"; the debtor cannot be required to guard against every 
conceivable difficulty or make alternative procurement completely regardless of a price. What can 
exempt liability is primarily the unexpected - the extraordinary – which makes fulfillment impossible 
or greatly difficult. 

If the purchase relates to a particular item that cannot be easily replaced by another (species), it is easy 
to imagine situations where the seller can be exempted from liability for damages. The sold horse Grane 
dies in a traffic accident during transporting it to the place of delivery, and the accident is caused solely 
by approaching driver. Or it may be that the safely delivered Grane suffered from a serious and incurable 
disease that the seller had not been able to detect before the purchase. The traffic accident or illness 
impedes proper fulfillment, they are beyond the seller's control, and they could not reasonably be 
considered or overcome. The buyer can terminate the purchase and get back the purchase price, if it is 
all paid for, but he cannot claim a loss if he missed a good purchase deal. 

For contracts on most species-specific items, not least mass-produced industrial goods, the situation is 
usually different. Extraordinary difficulties, such as strikes and delays in transport due to floods or 
storms, may relieve liability for a limited delay, but most often the difficulties can be overcome after 
some time. And in the shortcomings, the starting point is that the seller cannot be exempted if it turns 
out that exactly the goods he delivered had a hidden fault, as long as there were goods that corresponded 
to the requirements of the contract (Rt. 2004 p. 675). 

Other contract types with control liability 

Following the pattern from Purchases Statute, control liability has been introduced as the main rule in 
several other types of contracts, often combined with other forms of liability for certain loss or default 
situations. This applies to Consumer Purchases Statute (by delay), Real Estate Sales Statute, Craftsmen's 
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Services Statute, Housing Construction Statute, Tenancy Statute and Package Travel Statute. Similar 
provisions have been introduced for liability within the housing cooperative (see Housing Cooperative 
Statute), although this does not apply to contractual matters. In many standard terms for contracts 
between traders, similar forms of liability were common even before Purchases Statute, and in some of 
them the definitions were later adapted to Purchases Statute. 

Other statutory responsibilities 

In some cases, the statutory liability for breach of contract does not necessarily correspond to the model 
of Purchases Statute. We have already mentioned that the seller's liability for failure to comply with 
Consumer Purchases Statute is purely objective (§ 33); on the other hand, liability does not include 
losses due to personal injury or loss in business (§ 52). Ground Lease Statute provides for liability with 
the reverse burden of proof in the event of delay on the part of the landlord or in the case of defects in 
the land (§ 22 and 27). This form of liability also exists for sea freight agreements (Maritime Statute §§ 
275 and 278), but otherwise the transport situations are quite varied, and the regulation nuanced (see 
below under § 67 and 68). 

General rule without regulation in law or contract? 

In the past, it was common to say that the main rule for contractual liability was the liability with the 
usual burden of proof, unless there was other evidence. Gradually, it become difficult to stipulate it so 
categorically, partly because of developments in contract law. It has been suggested that supervisory 
liability is the starting point – even without any basis in law or contractual regulation – where the 
contract applies to benefits determined by type (see minority opinion in Rt. 2008 p. 537), but the 
question must preferably be considered fairly specific. 

Professional liability 

Liability for defaults from lawyers, real estate agents, doctors, technical consultants, doctors, 
accountants, investment firms, etc. is often referred to as professional liability. The term is related to 
the fact that these players belong to a "profession" in a sense that they offer their services on the basis 
of special expertise. For several of the groups, even public authority is needed to conduct the business. 
The professional liability – which is not largely regulated by law – is initially a liability with the usual 
burden of proof, but the tolerance for deviations from a good academic standard is little, and if 
something goes wrong, it will often be the professional party who must in the first place give a good 
explanation of what has happened (see, for example, Rt. 1995 p. 1350 and Rt. 2012 p. 335). But the 
professional contracting party also has some leeway in its assessments (HR-2018-1234-A). 

Causal context and predictability 

3. Liability includes loss suffered by the creditor "as a result" of the breach; this wording is usual in the 
law on breach of liability (see, for example, Purchases Statute § 27(1)). This means that there must be 
a causal link between the default and the loss. The causal issues are the same as for non-contractual 
liability, and a little more will be said about them below under § 64, III. The contract liability also 
requires a condition that the loss must be foreseeable. Several of the contract laws have stipulated 
Purchases Statute § 67 that the liability only covers "losses which one could reasonably have foreseen 
as a possible consequence of the breach of contract". If the consequences of the breach are unusual or 
remote, they are not covered by the liability. 

Calculating the compensation 

4. We mentioned earlier under I that the compensation should put the creditor in the position he would 
have been in if the contract were properly fulfilled. In principle, this means that the position the creditor 
is in after the default is to be compared with the hypothetical position the creditor would have been in 
if the default is not considered. Losses that are not covered by the liability form – such as indirect losses 
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where the claim is based on control liability in purchases (see earlier under 2) – must be disregarded, 
and the same applies to loss items that are unpredictable (see earlier under 3). 

Liability includes both losses incurred at the time of the assessment and losses that will occur in the 
future; the future loss must often be determined by discretion. 

Compensation transactions usually give a good indication of what the creditor has lost. If the contract 
is terminated due to the buyer's default, and the seller has sold the item to others in a reasonable manner, 
the difference between the price reached on the compensation sale and the agreed price is assumed in 
the contract with the buyer. Similarly, if the buyer must obtain another item after the seller's default. 
And even if a compensation transaction has not been completed, any applicable price for such items 
may be used. These provisions are preceded by Purchases Statute § 68 and 69, and similar guidelines 
apply to other contracts, whether regulated or not. 

According to Craftsmen's Services Statute § 44(1) and Housing Construction Statute § 58(1), the 
service provider or contractor is entitled to settlement as if canceled if the contract is terminated due to 
a breach by the consumer. The consumer also benefits from the special cancellation policy against 
reduced liability (see earlier under III, 3). It may be a coincidence if the cancellation or termination 
comes first in such cases. 

Economic loss 

The main rule is that the creditor can only claim compensation for financial loss. Although the breaches 
of contract may be annoying enough, he cannot normally claim compensation for damages in the form 
of compensation for suffering and pain. However, Package Travel Statute § 32 states that the traveler 
may receive "appropriate compensation for any loss suffered by the traveler as a result of a lack of 
package travel", and this is understood as a right to also claim compensation for "substantial 
inconvenience" of not economic type. Also, outside the scope of Package Travel Statute, additional 
expenses for coverage transactions may also be required for services related to leisure, experiences and 
culture (Rt. 1992 p. 1469). 

The creditor is obliged to limit the loss 

The creditor must try to limit the loss by reasonable measures, for example by not waiting too long for 
a compensation transaction or by finding provisional solutions if the performance fails. If he does not, 
he must bear the corresponding part of the loss himself. This rule is governed by a number of contract 
laws (see, for example, Purchases Statute § 70(1)), and should be applied even without regulation in 
law or contract. 

Relief of liability 

According to Purchases Statute § 70(2), the compensation "may be reduced if it will appear 
unreasonable for the liable party based on the size of the loss in relation to the loss that usually occurs 
in a similar case and otherwise." Similar provisions are found in several other contract laws – and they 
may be used, see Rt. 2007 p.862 on Housing Construction Statute § 23.1. In a case concerning liability 
under a consultancy contract, the majority of the Supreme Court assumed that relief could be made in 
accordance with the general rule in Compensation Statute § 5-2, while the minority preferred to draw 
an analogy with the relief assessment in Purchases Statute § 70 (Rt. 2004 p. 1887, dissent 3-2). 

Daily fines and other normal loss compensation 

5. A practical form of compensation is a daily fine, that is, a certain amount that the debtor owes for 
each day the delay lasts. Normally, the creditor can claim the daily fine without proving that he has 
suffered a corresponding loss due to the delay. On the other hand, the settlement is often that the creditor 
cannot claim any loss exceeding the daily fine, at least as long as the debtor is not definitely to be 
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blamed for the default. In this way, the daily fine becomes a normal loss compensation. Schemes with 
a daily fine according to such lines have been common in standard terms for contracting contracts, etc. 
over long periods of time, and with Housing Construction Statute, they have also gained their place in 
the legislation (§18 and 19). 

Housing Construction Statute § 54 also provides for cancellation fees, in other words, a normal loss 
compensation in case the consumer cancels the performance (see earlier under III, 3 on cancellation). 

Delay rates 

6. In case of late payment, general provisions in Interest on overdue payments Statute apply to the 
obligation to pay late interest (see further below under § 53, II), and the provisions also include delayed 
payment of remuneration and other financial benefits in contractual terms. The late interest rate shall 
cover the interest rate loss arising from late payment. Several of the contract laws stipulate that the 
creditor may claim late interest rates under Interest on overdue payments Statute (Purchases Statute § 
71, Consumer Purchases Statute § 46(1), Real Estate Sales Statute § 7-3, Craftsmen's Services Statute 
§ 45, Housing Construction Statute § 59), and this liability is purely objective. Losses that are not 
covered by the delay rate may be claimed in accordance with the provisions mentioned earlier under 1-
5. 

Requirements against previous contracts 

VIII. In the legislation, there are certain provisions that the creditor can make in default cases apply 
defaults not only to the debtor, but also to the temporary contract stage. This is the case in Purchasing 
Statute, Consumer Purchase Statute, Real Estate Sales Statute, Craftsmen's Services Statute and 
Housing Construction Statute. In addition, the provisions are introduced in Housing Cooperative 
Statute, and then for default claims in general, not just for claims based on defects. 

Transfer of claims according to purchase laws 

According to Purchases Statute § 84 (1), the buyer may "make a claim as a result of a defect in relation 
to a previous sales stage, insofar as similar claims due to the defect can be asserted by the seller". If 
Marte Kirkerud has purchased an item from Peder Ås, who, in turn, has bought the item from Holm 
AS, Marte can claim against Holm AS the claims that Peder has due to a fault, without going the way 
of Peder. The rule is based on the view that at the time of the purchase, Marte will be reinstated to 
Peder's claims, without she and Peder agreeing on it. In line with this, it is not a condition that there is 
a defect in the contractual relationship between Marte and Peder. This may, for example, apply to a car 
that has a less powerful engine than it should have under the agreement between Peder and Holm AS. 
Prior to the sale to Marte, Peder discovered this and provided correct information to her about the 
engine. Marte does not have a defect claim against Peder, but she can thus make Peder's claim against 
Holm AS – unless otherwise stated in the agreement between Marte and Peder. 

Independent requirements under Consumer Purchase Statute 

In consumer purchases, the buyer can make applicable claims according to the same provisions as in 
Purchases Statute § 84(1) (Consumer Purchases Statute § 35(5)), but in addition, the buyer has an 
alternative option to make claims against previous sales (Consumer Purchases Statute § 35). The buyer 
may assert "his defect claim against the seller against a previous professional sales link insofar as similar 
claims can be made by the seller or another person who acquired the item from the previous stage" 
(Consumer Purchases Statute § 35(1)). Here it is a condition that the buyer has a defect claim against 
his contracting party ("his" defect claim). In return, it is not a condition that the seller himself has a 
claim against previous stages; this can apply to an item that has gone through several stages, and then 
it is decisive if at least one of these links has a claim against the relevant professional sales stage. 
Furthermore, the consumer's position is strengthened by him following Consumer Purchases Statute § 



56 
 

35(2) according to which it does not have to respect disclaimers to a greater extent than he may have to 
the seller (and under Consumer Purchase Statute, disclaimers can usually not be accepted). Neither does 
the consumer need to find set-off against claims that early contracts have against the seller (see in 
counterclaim below under § 53, V). In this sense, the consumer's demands to some extent are 
independent and free of the demands of others towards the former professional sales stage. 

Purchase between consumers 

Purchases Statute also applies to purchase contracts between two people who are not primarily engaged 
in commercial activities, we can simply refer to them as purchases between consumers. Then the buyer 
- "regardless of agreement" - can make claims against early sales stages both by Purchases Statute § 
84(1) and Consumer Purchases Statute § 35. It follows from Purchases Statute § 84(2). In HR-2018-
646-A, the Supreme Court concluded that a consumer buyer could also make direct claims to a 
workshop that had commissioned the seller regarding the car. 

Housing Assistance Statute and Craftsmen Services Act 

According to Housing Construction Statute § 37, the consumer may make claims against previous 
stages, mainly along the same lines as in consumer purchases (but in this case the consumer cannot 
choose to adhere to the point of view of transfer of claims where he himself does not have defect claims 
against his contracting party). Here, there may be shortcomings in materials or in the work done. We 
find the same model in Craftsmen's Services Statute § 27. 

Disposal Statute 

Real Estate Sales Statute § 4-16(1) provisions are based mainly on Purchases Statute § 84(1) (transfer 
point of view). However, where a consumer has purchased a new home that has not been used as a 
home for more than one year, the provisions of Real Estate Sales Statute § 4-16(3)). 

The provisions we have now looked at may seem complicated, and they are not so common in this form 
in other countries. But in practice, supplier guarantees and the like lead a long way to the same results, 
and that applies to both other countries and to us. When a car, a washing machine or a computer is 
found to be defective, the buyer is often asked to turn to a workshop that has a contract with the supplier, 
which is often the easiest solution for all parties. But if the guarantee gives less rights than under the 
legislation, the statutory provisions in Norwegian law are useful. Some special questions regarding 
guarantees in purchasing conditions are regulated in Consumer Purchases Statute § 18 a. 

Agreed claims against former contractor 

It also happens that the parties agree that breach claims can be made against previous contract terms. 
This is the case, for example, in standard terms for contracting contracts between traders. The 
contracting parties cannot oblige others to the agreement, so the point of view must be that the contractor 
transfers his requirements to the client. 

Unlawful rule? 

The Supreme Court has stated that, according to the circumstances, default claims can be made against 
previous contractual terms even without direct support in agreement (see especially Rt. 1981 p. 445 and 
Rt. 1998 p. 656), but the scope of these statements is highly uncertain. In HR-2018-2256-A, the 
Supreme Court did not uphold a claim against former contractors. 

Requirements against previous contract stages are reasonably of the greatest value in situations where 
the creditor's own contracting party cannot settle (see as examples Rt. 1998 p. 774 and Rt. 2007 p. 
1274). 
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Right Deficiency 

IX. Prior in II-VIII, we have largely adhered to defaults in the form of delay or deficiency, and with 
deficiency we have meant deviations from physical characteristics of the performance that the creditor 
may claim under the contract. Special issues arise where outsiders have rights to the benefit, contrary 
to the contract. For example, the seller has sold something that belongs to others, it has imposed a 
construction ban on the property sold, or the contractor has used materials on which it attaches expenses. 
In such cases, we speak of legal deficiency. Similar issues can arise in contracts for something other 
than items, such as when someone enters into a publishing agreement on the publication of a work to 
which others have the copyright. 

Purchases Statute 

Legal deficiencies are regulated in the Purchases Statute § 41. The provisions on deficiencies shall 
apply accordingly, but the absolute time limit for complaints does not apply (Purchases Statute § 41(1)). 
If there was a legal defect at the time the contract was signed and the buyer did not know or should not 
know about the defect, the seller's liability is purely objective and also includes indirect losses 
(Purchases Statute § 41(2)). If the legal defect arises later, for example because of taking out things 
from the aggregate delivery because of the seller's debt existing prior to the delivery, the usual rules for 
compensation are provisions of the Purchase Statute. A rule that is rather strict against the seller is 
preceded by Consumer Purchases Statute § 41(3): make an outside claim to be entitled to the item, and 
the claim is not clearly unjustified, the buyer can claim this relationship as a legal defect, even if the 
seller disputes the claim from the outsider (see for example Rt. 2005 p. 480). 

Essentially similar provisions are found in other laws, such as Consumer Purchases Statute § 15(2)(g), 
Real Estate Sales Statute § 4-17, Housing Construction Statute § 39 and Tenancy Statute § 2-16. 

Restrictions on public law 

Especially for real estate, public law ties may be applicable to the use of the property or the availability 
of it otherwise. For example, the property may be protected, or it may be illegal to use a rented home 
because there is no necessary permit under Planning and Building Statute for change of use. In such 
cases, the provisions on deficiencies also apply, but here there are no special provisions on liability 
(Real Estate Sales Statute § 4-18, Housing Construction Statute § 40, Tenancy Statute § 2-17). 

 

  



58 
 

§ 52 

Framework for freedom of contract – invalidation and contract revision 
Introduction 

Problem situations 

I. 1. We saw before in § 48. 1. that we can bind ourselves legally through our statements and actions, 
and that as a general rule we can bind ourselves to what we want. This is often referred to as freedom 
of contract. As regards the fact that freedom of contract is not unlimited, we have also seen several 
examples. Not all persons have full legal capacity to act (before under § 48, VI), and in the contract law 
there is a number of completely or partially non-mandatory provisions on the content of the contract 
(earlier under § 47, II and IV). Here we will look at a number of provisions that may provide a basis for 
a contracting party to object to the obligations that would otherwise result from a legal disposition. 

We shall divide the conditions that may give rise to objections from the contracting party, into three 
main groups: conditions before and at the conclusion of the contract (below under II), conditions 
regarding the content of the contract (below under III) and conditions occurring after the conclusion of 
the contract (below under IV). The first group typically includes the contractor's motivation for 
disposition, such as being tricked or given insufficient information. In the other main group, there are 
typically objections that the contract has received content that is illegal or so unreasonable that the 
contract cannot be fully enforced. The third group includes conditions that occur after the contract has 
been concluded, which typically results in the contract being extraordinarily burdensome to fulfill for 
the contracting party, possibly that it has no longer the intended benefit of the consideration. 

This division into three main groups helps in facilitating the overview, and the legal provisions are not 
always divided in the same way. In each case, relationships between the three groups can interact when 
the question is whether the contract can be fully enforced according to its content. 

Legal regulations 

2. Contracts Statute Chapter 3, contains several provisions which mean that a legal disposition does not 
become binding due to circumstances before or in connection with the disposition being made. This 
applies even if the disposition is made by a person with legal capacity, and the statement or action in 
the exterior appears as the person intended it to be. For example, the person may have acted under 
duress or been misled by the other party on the characteristics of the performance. The most general 
provision in Contracts Statute Chapter 3 is § 36, which we will say more about below under 3 – it could 
strictly replace other provisions. Otherwise, in the legislation, there are provisions, for example, about 
what information a party is entitled to prior to the conclusion of the contract, and what effects it has if 
this information is not provided. Questions about unlawful provisions with the same content, such as 
invalidation because one or both parties had misconceptions about circumstances that were crucial to 
the contract ("wrong assumptions") rarely come to the forefront as the statutory provisions are so 
extensive. 

Many of the mandatory provisions on the content of the contract are fairly accurate and present few 
problems, such as a rule of law that a consumer cannot waive the right to a price reduction for a fault. 
Other provisions provide that contract terms cannot be enforced if they are "unreasonable" or the like. 
Here, too, Contracts Statute § 36 are the central provision, but there are several other. Contract terms 
can also be struck without foundation in law if they contravene fundamental values. 

In some cases, the circumstances following the conclusion of the contract may give the contracting 
party the right to object that the contract cannot be enforced according to its content. Contracts Statute 
§ 36 is broad enough to capture these cases as well. In the past, it was customary to build on unlawful 
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provisions on non-presumptions, and the Supreme Court has assumed that such unlawful provisions 
should still be used alongside Contracts Statute § 36 (Rt. 1999 p. 922, Rt. 2010 p. 1345, Rt. 2014 p. 
866). The parties may also agree in advance on the effect of changed conditions. Contract terms that 
give the right to change the performance obligations are examples of this (see earlier under § 50, IV). 
Sometimes the parties make provisions that unexpected fulfillment barriers should lead to negotiations 
to change the terms or the like. ("Hardship clauses"). 

Especially about Contracts Statute § 36  

A general clause 

3. Contracts Statute § 36 was adopted in 1983 and states that an "agreement may be wholly or partly 
cancelled or amended in so far as it would seem unreasonable or contrary to good business practice to 
make it applicable" (first sentence of Paragraph 1). It follows from Paragraph 2 that "the decision takes 
into account not only the content of the agreement, the position of the parties and the circumstances at 
the time of the conclusion of the agreement, but also the later conditions and other circumstances". The 
provision is often referred to as a general clause because of the broad scope and the discretionary 
criteria. 

Unreasonable 

The decisive factor is therefore whether it would be “unreasonable or contrary to good business 
practice” to make the agreement valid. The alternative conflict with good business practice does not 
have a great deal of independent significance, and we will speak about unfairness below. 

The assessment of what is unreasonable can – as we have all been aware of this – be based on "the 
conditions at the conclusion of the agreement", "the content of the agreement" and "later conditions". 
When the "parties' position" can be given weight, it typically applies to inequalities in professionalism, 
resources and access to information. And "other circumstances" open up to include other items related 
to the contract and the situation surrounding it. 

The impact 

The effect that it will be unreasonable to assert the contract is that it may be cancelled or amended in 
whole or in a part. A partial breach means that some of the terms of the contract are not binding, while 
modification of the contract means that some terms are given new content or that the contract is 
supplemented with new terms. 

Overall assessment 

The overall assessment is crucial. The fact that fulfillment is burdensome to a party alone may not be 
sufficient to override or modify the contract, but imbalance in the content may affect the requirement 
for information that the counterparty must provide prior to the conclusion of the contract, and 
differences in the professionalism of the parties may also be important (Rt. 2013 p. 388). 

Conditions before and at the conclusion of the contract 

II. 1. In Contracts Statute Chapter 3, there are several provisions, also in addition to § 36, which lead to 
invalidation due to circumstances at the conclusion of the contract. With a certain exception to the rule 
of error in Contracts Statute § 32 (1) is a statement that affects the motivation for a party's disposition. 

Invalidity provisions in Contracts Statute Chapter 3 

Invoice and the like 

The special thing about the rule of misprint and the like is that the disposition has a different content in 
the external world than the issuer intended, but that the deviation can be traced back to the issuer's own 
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action. For example, a person made a mistake and offered $ 20,000 for an item instead of $ 10,000 – 
which he meant to write. The recipient cannot rely directly on the statement if he realized or should 
have realized that there was a mistake (Contracts Statute § 32 (1), see for example Rt. 2003 p. 1531). 
Nothing is said about what applies if the recipient is in good faith, but the view is that the issuer will 
then be bound by the statement. If the disposition is distorted in the dissemination, the principle is that 
the recipient cannot build on the distorted version even if he is in good faith (see the somewhat age-old 
provisions in Contracts Statute § 32 (2) and (3)). 

Coercion 

If a disposition is established by gross coercion, it is not binding; coercive coercion is a term for it as in 
Contracts Statute § 28 is described as "violence against a person or by threats, which is caused by fear 
of someone's life or health". The violence or threats may be directed at the dispatcher of the outline or 
others, such as family members, and the perpetrator of violence or threat may be the recipient of the 
outline or another. In the latter situation, the recipient may not be able to know what has happened, but 
he can nevertheless not build any right on the disposition. However, the dispatcher will be bound if he 
does not resign to a recipient in good faith when the compulsion is over. Also, less severe coercion can 
invalidate a disposition; the issuer is threatened with disclosure of unpleasant personal information 
unless he concludes a specific contract. In such cases, the disposition becomes invalid if the recipient 
knows or should know that the disposition is unlawful as a result of coercion (Contracts Statute § 29). 
Not all forms of "coercion" is unlawful; if, for example, a debtor pays his debt after knowing that a legal 
recovery will incur large costs, there is nothing to object to it 

Deceit 

We speak of fraud where someone deliberately provides incorrect or incomplete information to induce 
disposition, such as when someone issues a copy to be an expensive brand. Such dispositions are invalid, 
and this also applies where there are others who have provided a misleading information, but the 
recipient of the disposition knew or ought to know the relationship (Contracts Statute § 30). 

Exploitation 

Neither does the law accept that anyone gains unreasonable benefits by utilizing "another's state of 
distress, light-headedness, lack of understanding, inexperience, or the condition of dependence to which 
he is subject" (Contracts Statute § 31). By its wording, the provision has broad effect; Some may each 
think they have been frivolous or inexperienced when they have bought useless items on impulse or 
taken more expensive loans than they can afford. In practice, however, the provision is of little 
importance. Such situations are rather judged by the reasonableness standard in Contracts Statute § 33 
(see just below) or pursuant to § 36. 

Contracts contrary to fairness 

The provision in Contracts Statute § 33 for Norwegian law has been regarded as an expression of a 
fairness or loyalty requirement that has a general interest in contract law. The recipient cannot rely on 
a legal disposition if, because of circumstances which are known or should have been known to the 
recipient, it would be contrary to fairness and good faith to make the disposition valid. 

The circumstances in question may be of several kinds. For example, if the recipient knows that contract 
is affected by impaired judgment due to intoxication, this may be enough to make it unfair to enforce 
its application. More likely there are the cases where the parties have different information about the 
subject of the contract or how favorable the contract is. If the buyer of a shareholding knows that the 
company has just entered into a large, profitable contract that will result in a significant increase in the 
value of the shares, and this information is not known in the market, he cannot immediately enter into 
a contract for purchase at a reasonable price from a buyer who does not know this information. If the 
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seller must know that the buyer does not know the information at the conclusion of the contract, it may 
be contrary to reasonableness to make the contract valid. In such a case, it is not sufficient that buyer is 
not influencing the buyer; It may well be the buyer who initiates the contract. The seller may have to 
choose between providing the seller with the information (if he can) and refraining from trading. 

On the other hand, it is allowed to be proficient. A buyer who follows the industry and feels confident 
that the shares will increase in value because the company's products will soon be in great demand can 
enter into a contract without disclosing their conviction to the seller. 

Loyalty Requirements 

There is a close connection between the Contracts Statute § 33 and the provisions that information 
failure can lead to a failure (see earlier under § 50, III, 5). In both cases, it is a requirement of loyalty – 
a requirement that a contracting party must to some extent take into account the counterparty's interests, 
even when in isolation this is to the detriment of the contracting party itself. 

After Contracts Statute § 36 was adopted, § 33 is sometimes referred to as the "small" general clause; 
it also has a wide reach and is based on an estimate of what fairness requires. 

Contracts Statute § 36 

We saw in earlier under I, that Contracts Statute § 36 is general enough to also apply to cases where it 
is unreasonable to make the contract valid due to circumstances before or at the time of contracting. In 
the same way as coercion, fraud and exchange etc. can be affected according to § 33, both these 
situations and cases of fraud can again be captured by § 36. This does not mean that § 36 has made the 
other invalid provisions superfluous. On the contrary, these provisions are helpful in assessing whether 
it will be unreasonable to apply the contract. If the terms of invalidity under Contracts Statute § 28-31 
are fulfilled, the case is also clear under Contracts Statute § 36. And when Contracts Statute § 33 
requires a detailed assessment of the reasonableness in which a party will assert a contract which he 
knew or should have known has come into being under the influence of an incorrect perception of the 
circumstances, this also provides guidance for the use of § 36. However, under § 36, several other 
circumstances may lead to breach than those covered by the other grounds of invalidity. 

Negligence and delusion caused by the other party 

Prior to the adoption of Contracts Statute § 36 was discussion whether § 33 could be used according to 
analogy where the counterparty did not know or "should have" known that a party was basing on 
incorrect assumptions but had only been negligent (should know the relationship). Possibly, an analogy 
could be conceived where the opposing party had in good faith caused the misconception by providing 
misleading information. According to Contracts Statute § 36, it is not necessary to distinguish in this 
way – even if the counterparty's negligence has significance for the overall assessment. Depending on 
the circumstances, there may be such striking features of a disposition that the counterparty should 
investigate more closely whether the disposer has sufficient information and understands the scope of 
the disposition. If he does not, the contract can be cancelled. In Rt. 1995 p. 1540 (dissent 4-1), the 
Supreme Court cancelled the contract where a mother with poor finances had guaranteed a risky 
mortgage loan (see also Rt. 1984 p. 28 on a contract prior to the adoption of Contracts Statute § 36). 
When the court of Rt. 2012 p. 1904 resolved the case on the basis of revocation re integra (see earlier 
under § 48, IV), but suggested that Contracts Statute § 36 could have been applied, it had a clear 
connection with both the conditions of the contract, the subsequent treatment of the contract and the 
personal characteristics of one party. 

In the assessment according to Contracts Statute § 36, as mentioned, it can be assessed in connection 
with the conclusion of the agreement in combination with other circumstances. In Rt. 2013 p. 388 there 
were no consumer approval in the contract with the bank, where savings products could be cancelled 
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solely because of the content, but first voting added: “Another matter is that the balance in the 
contractual relationship will have an impact on the information that the bank must provide about the 
products.” The contract was cancelled due to incomplete and partly misleading information from the 
bank, without any further assessment of the bank's negligence. Also, in Rt. 1995, p. 1540, the court 
emphasized the serious effects the guaranty would have on the mother, in addition to the conditions at 
the time the contract was signed. 

According to Contracts Statute § 36, the conditions at the conclusion of the contract may lead to partial 
breach or alteration, while the other grounds for invalidity in Contracts Statute Chapter 3 have been 
construed so that in the event of the entire contract becomes invalid. In Rt. 1993 p. 1497 (dissent 4-1) 
the contract, on the basis of Contracts Statute § 36, maintained with reduced price in a case where the 
seller had presented a highly misleading charge for a condominium. 

Provisions on duty of disclosure 

2. In many areas, the legislation requires a party to deliver a volume of more or less specific information 
before entering into a contract. This is especially true for contracts between traders and consumers. 

The right of withdrawal has detailed data on information that must be provided to the consumer before 
a contract is entered into at a distance sale or outside the trader's permanent place of business (§ 8 and 
28). The withdrawal period does not start until the information has been provided, however, so that it 
applies to the longest period from delivery (§21) In 2014, a general obligation was introduced to deliver 
information before entering into most consumer contracts (Contracts Statute §§ 38 (a) and 38 (b)), but 
the effect of violations of the provisions is not specifically regulated. For example, Financial Contracts 
Statute also has comprehensive provisions on information that must be provided in marketing and when 
entering into agreements. 

Although it does not follow directly from the provisions on disclosure requirements, breaches of 
statutory disclosure requirements can be included in the reasonableness assessment according to 
Contracts Statute § 36. The provisions say something about what information a contracting party can 
expect to receive (see Rt. 2013 p. 388 on the duty to provide information under Securities Trading 
Statute). 

Dissuasion 

In some cases, a party even has a duty to advise a counterparty to enter into a contract. This is the case 
under Financial Contracts Statute (§ 47 and § 60). Failure to provide such advice may result in the 
consumer's duties being relaxed as far as is reasonable. Craftsmen's Services Statute § 7 and § 8 and 
Housing Construction Statute § 8 may not lead to a reduction in the remuneration. 

Relationship with the content of the contract 

III. 1. Sometimes it follows directly from the law that certain contracts are not binding. We saw at the 
outset under § 47, II and IV that the law may stipulate a contractual content that the parties cannot 
depart from, especially in consumer matters. If, for example, a regular housing lease contains a 
provision that the tenant cannot invoke the provisions on termination protection, this part of the contract 
is not binding on the tenant. It follows from Tenancy Statute § 1-2. 

Law and basic values 

When Norwegian Code 5-1-2 states that contracts in violation of the "Law" or "Honorability" need not 
be maintained, it is an old-fashioned and somewhat limited expression that contracts in violation of 
basic values are not binding. For example, no one can commit to committing a crime or to enslaving 
another. The rule also applies in more trivial contexts: For example, one cannot make a binding 
commitment to follow another's voting instructions in a limited liability company to circumvent a legal 
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voting restriction (Rt. 1995, p. 46), and a "confidential" contract. to pay an addition to the price which 
the licensing authorities can later accept in a purchase of property shall not be enforced by the courts 
(Rt. 2004 p. 1582). A more specific prohibition emerges from Penal Code’s Entry into Force Statute § 
12 (1): "No Gambling and Betting Obligation arises, and a Recognition of the Debt thus created is non-
binding." 

Effects 

The detailed effects of the parties seeking to achieve something that the law does not allow cannot be 
determined in general terms. If the "obligation" to contribute to circumventing voting rights as part of 
a more comprehensive contract is excluded, the rest of the contract cannot be excluded (Rt. 1995, p. 46, 
dissent 3-2 on this point). The legislation on maximum price regulation – which is not common today 
– often included provisions that payment in addition to the legal claim could, according to the 
circumstances, accrue to the public sector (see now Price Policy Statute § 5). Anyone who has paid 
higher rent than permitted under Tenancy Statute Chapter 4 may claim the excess repayment unless he 
has substantially contributed to the breach of contract, and the rest of the contract is in any case binding 
(§ 4-4). We mentioned earlier under § 50, III, 2, a case where a duty to separate and transfer a property 
lapsed when the authorities would not allow division (Rt. 2006, p. 539), but the Supreme Court 
emphasized that the solution was not always the same in such situations. 

Unreasonable contract terms 

3. Contracts Statute § 36 provides, as we have discussed, a basis for cancelling or amending a contract 
because the content is unreasonable, even without there being anything to postpone at the conclusion 
of the contract. Previously, there were a lot of individual provisions in the legislation that prohibited 
unreasonable prices or other contract terms, but many of them were repealed by when Contracts 
Statute § 36 was adopted. Later, new ones have been added, such as Price Policy Statute § 2, Ground 
Lease Statute § 11 and Tenancy Statute § 4-1, but such provisions will have little independent 
significance next Contracts Statute § 36 (see Rt. 2011 p. 1359). Independent significance, on the other 
hand, gets a decline. Contracts Statute § 38 and Working Environment Statute § 14 A-1, which applies 
to fairness testing of competition clauses, typically where an employee undertakes not to compete with 
the employer for a certain period after the employment relationship has ended (see, for example, Rt. 
2006 p. 1025). 

Contracts Statute § 36 and other statutory provisions 

Not every unreasonableness 

The Supreme Court has emphasized in several cases with support in the preparations that Contracts 
Statute § 36 should not affect any unreasonableness, and that it is the fairly clear cases to be covered 
(see, for example, Rt. 2012 p. 355, Rt. 2012 p. 1926 and Rt. 2013 p. 388). 

In the few cases where a claim for breach or change on the basis of unreasonable content has been 
submitted to the Supreme Court, without there being at the same time special circumstances at the 
conclusion of the contract, there has been a waiver of rights (Rt. 2013 p. 769 on agreement on "Final" 
insurance settlement), expectations created by the practice of the contract (Rt. 1991 p. 147 on multiple 
extensions of a lease) or unfair and fraudulent conduct during the performance of the contract (Rt. 2008 
p. 1365). It is also close to resorting to Contracts Statute § 36 if a consumer, outside the regulated cases, 
has agreed to disclaimers or other restrictions in the breach of the type prohibited by statutory contract 
types. 

Main benefits 

If a contract is to be cancelled or amended due to unreasonable content, there is, in principle, any 
imbalance in the contractual relationship that is being sought. Disclaimers and the like can create 
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imbalance in a contractual relationship. On the other hand, Contracts Statute § 36 is not normally used 
to correct what the parties have agreed regarding the main benefits in the contract. Anyone who, with 
full information about the state of things, buys a wreck of a car, must be allowed it, and similarly if 
someone freely and with necessary knowledge of market conditions pays a very high price for a dream 
home. Neither Contracts Statute § 36 nor provisions such as Price Policy Statute § 2, Ground Lease 
Statute § 11 and Tenancy Statute § 4-1 are intended to entail any form of maximum price regulation 
(Rt. 1996, p. 407). That both Ground Lease Statute and Tenancy Statute have a framework for what can 
be agreed on a subsequent change in price is another matter (see earlier under § 50, IV). 

EU Directive on unfair contract terms 

Norway is bound by the EU Directive (93/13) on unfair terms in consumer contracts. When 
implementing the directive, the view was that Contracts Statute § 36 gives consumers at least the 
protection required by the directive, and only a few supplementary provisions were introduced in 
Contracts Statute § 37. The directive applies to contracts that have not been individually negotiated, 
that is to say, conditions that have been drawn up in advance and which the consumer has not been able 
to influence the content of, and the scope of § 37 is limited in the same way. 

The central criterion for unfairness under the directive is that the condition leads to a significant 
imbalance in the parties' obligations and rights under the contract, to the detriment of the consumer 
(art. 3). The unfairness assessment shall not include the main benefits under the contract, as long as the 
terms and conditions of these are clearly and understandably defined. 

The directive does not allow a breach of a condition to result in changes to other terms in the contract, 
and for its scope stipulates Contracts Statute § 37 that the consumer may demand that the rest of the 
contract be binding, if it can remain unchanged. Furthermore, § 37 states that a condition in case of 
doubt must be interpreted in favor of the consumer. Conditions that occur after the conclusion of the 
contract should not be able to add significance to the detriment of the consumer; that would also be 
contrary to the directive. 

The directive has an annex in the form of a non-exhaustive "gray list" of conditions that can be 
considered unreasonable. The list is detailed, but a few pervasive features of the terms are that they 
contain disclaimers or the right of the trader to decide what is the right fulfillment, or cause the consumer 
to be bound without the trader being bound, possibly only bound by terms which depends on his will. 
Thus, such terms are not automatically invalid, but they are at risk unless special reasons indicate 
otherwise. The gray list may have received some less attention than it was intended in Norwegian law, 
since it is not included in the text of the law or follows the law as an appendix. 

Conditions that occur after the conclusion of the contract 

IV. Contracts Statute § 36 provides, as we have seen, that emphasis is placed on "later conditions" in 
deciding whether it would seem unreasonable to apply a contract. Thus, the provision addresses one of 
the most complicated and contentious issues in contract law of all times: Should a party be fully bound 
by the content of the contract even where conditions have unexpectedly changed so that fulfillment 
becomes more burdensome or the party gains less benefit? 

New conditions and unknown existing conditions 

The term "later conditions" points to what occurs after the contract is signed, for example an unexpected 
increase in commodity prices, unexpected weather conditions that make fulfillment more burdensome, 
or the introduction of a ban on the use of the products covered by the contract. Nevertheless, it is not 
advisable to try to draw sharp boundaries against what is, in fact, a lack of knowledge of matters that 
already exist at the time of contract signing.  
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Exactly the effect of changed circumstances was the basis for the first cases in which the Supreme Court 
based its decision on Contracts Statute § 36. Inflation had led to the situation when payments for the 
old land lease agreements that did not allow changes in the lease fee have become almost worthless. 
The Supreme Court concluded that this was a development the parties had not envisaged when the 
contracts were signed, and gave the substantive basis that the party fee could be adjusted in accordance 
with the change in the monetary value (Rt. 1988 p. 276, Rt. 1988 p. 295). 

Lacking conditions 

In cases where fulfillment proves to be unexpectedly burdensome for a party, the Supreme Court has 
preferred in some cases to rely on unlawful provisions on so-called defective conditions – provisions 
that were developed long before Contracts Statute § 36 was adopted. The explanation is preferably that 
these unlawful provisions provide clearer guidelines for the assessment than the fully open wording in 
Contracts Statute § 36. 

Motivational and visible or typical assumption and overall assessment 

The provisions on non-presumptions have been summarized as follows by the Supreme Court (Rt. 2010, 
p. 1345, Article 63): “For a contract revision to be required under the unlawful provisions on non-
presumptions, the prerequisite that has not been fulfilled must have been motivating for the pledge, and 
the condition must have been visible to the other party or typical of the contractual situation in question. 
In addition, an overall assessment must be made. Key factors in the overall assessment are who, based 
on a more complex assessment, should bear the risk of the relevant contract assumption, and the amount 
of the loss that occurred or will occur due to the unexpected development, cf. Rt. 1999 p. 922 on page 
931.” 

The case in question involved an unexpectedly high consumption of road salt where a party had 
undertaken to maintain some roads at the bay for a period of time at its own expense. When the claim 
did not proceed, neither by statutory provisions nor by Contracts Statute § 36, was related to the fact 
that some of the change was compensated through the contract, and that otherwise it was followed 
according to the contract who should bear the consequences of increased salt consumption. 

Neither did the requirement for an audit lead to a contractor who discovered that welding of high-
strength steel was unexpectedly expensive (Rt. 1999 p. 922). Among other things, the right showed that 
the difficulties should not have come as a surprise in light of existing professional literature. A power 
plant had not heard that the introduction of a new fee provided the basis for revision of a contract for 
the supply of so-called concessionary power to a municipality (Rt. 2000 p. 806), and a ferry company 
could not demand additional compensation from the state because the traffic was less than expected 
(Rt. 2014 p. 866). These are just a few examples of numerous cases where claims for contract review 
due to changed circumstances were not satisfied. 

Agreed change access 

We saw from the previous section under § 50, IV that extensive or long-term contracts often give right 
to modifications after the contract is signed. It also happens that the contracts govern the effect of failure 
on the assumptions that both parties have used (see, for example, Rt. 2010 p. 1345). In such cases, there 
is little room for contract revision on the basis of Contracts Statute § 36 or unlawful provisions. 
Sometimes, the purpose of the contract may provide the basis for an interpretation that involves 
adjusting the remuneration, etc. (Rt. 1991 p. 220). 

Hardship clauses 

Another form of contract regulation of changed conditions is so-called hardship clauses, which are often 
included in contracts for long-term benefits between traders. These clauses tend to assume that the 
parties undertake to negotiate the terms if the changed conditions cause the fulfillment to be 
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significantly more onerous, or the consideration considerably less worthwhile. If the negotiations do 
not proceed, the clause may require that the contractual relationship be terminated or that the matter be 
tried by a court or other dispute settlement body, but this varies. 

Relationship with retention and compensation 

Prior to § 51, III, we saw that a party's right to maintain the contract and demand fulfillment or 
remediation is often limited if such fulfillment will entail disproportionate costs and disadvantages for 
the debtor. Furthermore, we saw that extraordinary barriers to fulfillment could exempt the debtor from 
the obligation to compensate the creditor's loss due to default (§51, VII). Such exemption provisions 
are closely related to the provisions on auditing due to changed circumstances. Any revision of the 
contract may aim for a contractual relationship to continue without a breach of a contract, or the audit 
may apply to the party's claim for increased remuneration for what has already been properly fulfilled. 
However, if a requirement for an audit with effect for future fulfillment does not arise, it would normally 
give a poor correlation if the invoked changed circumstances should exempt liability for breach of 
conditions that have just been maintained. 
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§53 

Some general provisions on property rights obligations 
Introduction 

I. Some provisions on property rights obligations are general and apply irrespective of whether or not 
they are part of a contractual relationship or. We will present some of these provisions below. For 
example, a non-contractual obligation that is not based on our ability to bind us (private autonomy) may 
be the requirement to pay compensation under the provisions on non-contractual compensation (see 
below under § 63-66). Similar obligations may arise from the infringement of the property of others, 
intellectual property, etc., by the infringer having to pay reasonable remuneration, compensate for loss 
incurred or give up a gain obtained by the infringement. Property right claims may also arise on the 
basis of law and public decisions, which when the person who constructs a road or water and sewerage 
system may, according to more detailed provisions, demand reimbursement from others who enjoy the 
benefit (Planning and Building Statute § 18-3). We will not discuss such and other possible grounds for 
the claim in more detail. Part of the general provisions – for example, about obsolescence – also apply 
where the claims are based in succession law, family law or public law. However, we will largely keep 
to questions that arise for claims on property rights (see earlier under § 5 on property rights as a 
systematic category). 

Interest on overdue payments and consequential losses 

II. If a claim for monetary payment is not met in time, the creditor suffers a loss of interest, either by 
missing the return he could have received from the amount or by having to pay interest on borrowed 
funds. A general obligation to pay interest on delayed payment of money in the area of property rights 
is laid down in the Interest on overdue payments Statute. 

Interest on overdue payments Statute 

The starting point for the interest calculation may be a due date fixed in advance, for example, the 
agreed time for payment of remuneration under a contract. If no due date has been fixed, the interest 
rate shall run from 30 days after the written demand has been sent, i.e. a request from the creditor to 
pay. These provisions come from Interest on overdue payments Statute § 2. 

The rate of the delay rate is set by the Ministry for every six months. It shall correspond to the monetary 
policy interest rate from the Bank of Norway with an addition of eight percentage points (Interest on 
overdue payments Statute § 3(1)). In the fall of 2018, this gives an interest rate of 8.5 per cent annually. 
If the claim was previously interest-bearing, typically in a loan relationship, the creditor may continue 
to claim this interest rate instead after maturity (Interest on overdue payments Statute § 3(2)). In 
exceptional cases, compensation for “interest loss etc. which is not covered by the delay rate (Interest 
on overdue payments Statute § 3(3)). Compensation for losses other than interest losses and the like 
may be claimed on other grounds, typically loss due to a contract being terminated due to payment 
default (see earlier under § 51, VII). 

The provisions of Interest on overdue payments Statute § 2 and § 3 cannot be waived by agreement to 
the detriment of the debtor as a consumer, and for such debt conditions the delay rate can be reduced if 
the debtor had a reasonable cause for the delay (Interest on overdue payments Statute § 4). Furthermore, 
the starting point is that the provisions of the law can be waived by agreement. In 2013, however, some 
restrictive provisions were introduced as a part of the implementation of the EU Directive (2011/7) on 
combating late payment in trade. Among other things, a framework is set for the payment period that 
can be agreed where the public authority is a debtor (Interest on overdue payments Statute § 2(b)). 
Public authorities are secure payers in the sense that they normally have money, but sometimes they 
take their time. Furthermore, the new provisions mean, among other things, that it should always be 



68 
 

considered unreasonable by Contracts Statute § 36 to exclude interest on late payment in a contract 
(Interest on overdue payments Statute § 4(a)). 

Interest on consequential losses 

In some situations, the creditor may suffer interest loss without any late payment, and also without an 
agreed credit where the parties have set interest rates. Examples may be that the provisional payments 
made prove to be too high when the claim is finalized and therefore a refund must be made (Rt. 2010 
p. 816), or that some have incurred liability for causing another to have lost a deposit (Rt. 2002 p. 71). 
In such cases, the debtor may, according to the circumstances, have to pay a so-called interest on 
consequential losses on a non-codified basis, which in effect corrects for a loss of interest. A penny 
yesterday is something other than a penny today, which, in turn, is nothing but a penny of tomorrow, 
and that should also be reflected by the legal provisions. 

Multiple debtors or creditors 

Multiple debtors for the same claim 

III. 1. A prospectus may target multiple debtors. If Marte Kirkerud and Peder Ås together bought a boat 
from Lars Holm, Lars can usually direct the entire claim to one of the two – if he sees himself earning 
it – and demand the other for the rest as the first does not pay everything. The fact that both are liable 
for the whole – at the same time as there is only one claim, so that the creditor should not have more 
than full coverage – we often refer to as joint and several liability (below under 2 and 3). In convictions 
and the like, the joint and several liability can be expressed by the debtors being liable "one for all and 
all for one". Exceptionally, several persons have shared liability (or liability pro rata) for the same 
performance (below under 4). Then the individual is responsible for a specific fraction of the claim. 
Another unusual option is alternative liability (below 5). Then the creditor has the choice between 
several debtors, but if he first holds one liable, the other debtors go free – even if it turns out that the 
selected one cannot settle for all. 

Joint and several liability 

2. Solidarity liability is the non-codified main rule where several debtors are liable for the same duty of 
fulfillment. This is the case if several have committed themselves to an agreement jointly, as in the 
example of the boat purchase, unless otherwise agreed with the creditor. And several who are liable for 
the same damage "swear one for all and all for one" (Compensation Statute § 5-3(1), see below under 
§ 64, IV). Solidarity liability is also the starting point for the participants in a full liability partnership 
(Partnerships Statute § 2-4, see below under § 78). 

For a creditor, it is reasonable enough to be able to direct the claim to several rather than just one debtor. 
If Lars Holm has a claim against Marte Kirkerud, he – as we shall see below under § 55 – can, with an 
assistance of the judicial system, seek cover in any property belonging to Marte Kirkerud. If Peder Ås 
is jointly and severally liable for the claim, Lars Holm can also apply for cover in any property 
belonging to Peder. 

The fact that the prospect of full coverage typically improves with more debtors than with one is an 
advantage for the creditor already where the debtors act as side debtors, as in the example of the boat 
purchase, where the two bought the boat jointly. But the strengthening of coverage opportunities can 
also be exploited by someone assuming liability for the performance of others without being a side-
ranked debtor, by guaranteeing the claim. If we change our example so that only Marte is the buyer of 
the boat, it may be that the landlord Peder still assumes liability for payment of the purchase price, 
perhaps because Marte would not otherwise have been postponed with payment of the purchase price. 
When Peder sets up in this way, it can be as a friend service or because Marte pays him for it. 
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Particularly about warranty liability 

3. Guaranty (kausjon) means that someone assumes liability for the fulfillment of a performance 
obligation by others. Guaranty liability is a version of warranty liability (an expression that also covers 
other situations where some assume liability for the circumstances of others). A distinctive feature of 
guarantee liability is that the claim against the guarantor normally depends on the claim against the 
principal debtor (it is accessory), typically in that the guarantor to the creditor can invoke the same 
objections to fulfillment as the principal debtor can. Furthermore, it is more common for guarantee 
liability than for side liability that the liability for one debtor (the guarantor) is to a greater or lesser 
extent subsidiary – i.e., the creditor must in the first instance direct the claim to the principal debtor. 

Self-debt guarantee and simple guarantee 

Traditionally, there has been a distinction between self-debt guarantee and simple guarantee. The claim 
against the self-debtor guarantor expires immediately if the creditor has made a claim against the 
principal debtor that the claim is in default (see Rt. 1993 p. 1053). The simple guarantee in its pure form 
means that the creditor must first show that there is no more to be obtained from the principal debtor. 
The notion has been that a guaranty (kausjon) is a simple guarantee unless otherwise indicated. 
Gradually, intermediate forms have become quite common. Financial Contracts Statute § 71(1) and (2), 
for example, states that a person who has been a guarantor of another's debt to a financial institution 
may already be required when the institution (creditor) has taken legal action against the principal debtor 
or outlaw with the principal debtor, and otherwise when bankruptcy is initiated with principal debtor 
(Paragraph 5). And the entity who has a claim against a full liability partnership must direct its claim to 
the partnership, and it can only bring the claim against the partnership participants when it has been 14 
days without the partnership covering it. 

Shared liability 

4. An important example of shared liability is given in Owner-tenant Section Statute § 30: "The 
individual section owner is liable for joint liability and obligations according to his joint fraction." 
Anyone who has joint claims against the section owners, such as a claim for damages or a claim on the 
basis of a joint purchase, a joint loan agreement, etc., can only adhere to the individual co-owner for his 
fraction of the claim, and a co-owner cannot settle in itself, it is no use demanding the absence of the 
others. Shared liability can also occur in full liability partnerships (see below under § 79). 

Alternative liability 

5. Alternative liability may be applicable where someone offers to take over the obligations of others 
against the original debtor being released. If the creditor adheres to the new debtor, he, as we mentioned, 
cannot change his mind (see as an example Rt. 2008 p. 969 and below under IV). 

Recourse 

6. Division into joint liability, shared liability and alternative liability and the varieties of liability with 
regard to dependency and maturity, all apply to the relationship with the creditor. Other issues can arise 
between the debtors, primarily whether some of them have recourse, i.e. claims against the one or the 
other where one of the debtors has paid more than what should fall on him. How much each debtor 
should bear according to the mutual relationship depends on an agreement or other circumstances. The 
easiest is with the guarantor. Here, the starting point is that the principal debtor's duty is involved, and 
if the guarantor has covered something, he normally has a corresponding recourse claim against the 
principal debtor. If two people have bought something together, it is often the case that they will carry 
half of the purchase price each, and the person who has paid more than this to the creditor can hold the 
co-buyer responsible for the excess. For recourse between several responsible persons, the distribution 
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takes place among themselves "taking into account the basis of liability and other conditions" 
(Compensation Statute § 5-3(2)). 

Demand guarantee 

Sometimes, the principal debtor should find that the guarantor cannot, as normal, make the principal 
debtor's objection to the claims of the creditor. The contract can be written to give the guarantor both 
the right and the obligation to pay when the creditor says "pay". The guarantor has then often condoned 
full recourse of the principal debtor and believes the principal debtor that the creditor has received more 
than he was entitled to, the chief debtor himself may seek the money back from the creditor. The 
guarantees are often referred to as "on-demand guarantee". They place the principal debtor in a deferred 
position, and according to last sentence of Tenancy Statute § 3-6, such guarantees cannot be accepted 
in residential rental conditions. Anyone who has guaranteed the fulfillment of the tenant's obligations 
under the tenancy must find out whether the landlord's claim is justified, otherwise the guarantor may 
lose his / her regress. Even in business conditions, the Supreme Court has been reluctant to interpret a 
guarantee as a requirement guarantee (Rt. 2012 p. 1267). 

Multiple creditors for the same claim 

7. One and the same claim for performance may have multiple creditors. The provisions on such matters 
are less developed than the provisions on community on the debtor side, and we will not go into them 
here. In the legal relationship with the debtor, it is primarily questions about who can act on behalf of 
the creditors, which is important. Companies and others can take out loans by contributing a large 
number of lenders on standard terms (bond loans), and several banks or similar institutions may join 
forces to provide loans to a large customer (syndicated loans). In such cases, it is customary for the 
lender to appoint its own "trustee" to safeguard the lender's interests (see Rt. 2010 p. 402, Rt. 2010 p. 
1089, Rt. 2014 p. 577), or that one bank safeguards the interests of the loan syndicate as an "agent". In 
effect, this means that the lenders must act jointly with the debtor. 

Exchange of persons 

Transfer of claim for performance 

IV. 1. You can usually transfer your rights, but not your duties. The creditor's claim for performance is 
a right that can normally be passed on to others. This also applies where the right is contingent on a 
benefit, as is the case on the basis of a contract. In practice, payment is most demanded to others, but in 
return such transfer is very convenient. Traders often transfer or pledge to a financial institution their 
claims for payment from customers. In this way, they achieve money coming in earlier, by paying the 
institution for the claims, or by obtaining a credit with the collateral in the claims. 

Claims that cannot be transferred 

For some performance claims, the law prohibits transfer by agreement. This applies to, for example, an 
unpaid claim for pay (Entry into Force Statute § 12(1)) and a claim for repayment of tax or levy (Tax 
Payment Statute § 10-1(2)). Claims for benefits other than money can be insurmountable because 
benefits cannot be made regardless of the personal characteristics of the debtor. As a rule, the tenant's 
right to a rental contract cannot be transferred to others (Tenancy Statute § 8-1), because it is not 
irrelevant to the landlord who uses the house space and how it is used. And if Marte Kirkerud has 
undertaken to care for the sick Peder Ås, she need not find that Peder transfers the claim on these 
services to Lars Holm. 

Contract regulations 

The parties may have regulated the right to transfer the claim for performance. They can agree that a 
claim that would otherwise have been transferable should not be. It is just as usual to set up more 
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detailed conditions for transfer to others, whether the requirement would otherwise have been 
transferable or not. Then it happens that they also assume that the opposing duties can go over. In that 
case, we are happy to talk about the transfer of the contract, not just the claim for performance. For 
example, it is quite common for long-term leases to premises give the tenant a right to transfer the 
contract. The right to transfer can then be made conditional on the landlord's approval, but preferably 
so that the approval cannot be refused without justifiable reason. 

Impact on debtor 

Here, otherwise, it is not possible to transfer the other rights than the one you own (see earlier under § 
3, VII). The creditor's transfer of his claim for performance shall not place the debtor in a worse position. 
The acquirer does not get better right than the disposer. This is stipulated in Promissory Note 
Statute § 25. For the transfer of claims related to simple debentures, but the provision expresses a rule 
of general scope. When the acquirer demands fulfillment, the debtor can assert the objections he may 
have from the relationship to the disposer of the claim. If, for example, the claim for remuneration under 
a contract has been transferred, the debtor can make a claim against the acquirer – perhaps a financial 
institution that has taken over the claim – that the remuneration must be reduced because the 
consideration proved to be defective. On the other hand, the debtor's access to withdraw other claims 
he may have against the disposer, such as default claims under another contract, is much more limited 
(Promissory Note Statute § 26, Rt. 1992 p. 504). 

We saw in the previous section under § 43 that claims for performance are sometimes linked to 
documents allowing easier transfer of the claims. This may, for example, apply to money claims that 
are linked to turnover debt certificates (which is less common in due course), or requirements for the 
delivery of goods that are linked to a bill of lading or the like. Such attachment of documents may be 
of importance where competing rights are made to the claim itself (see earlier under § 43), but it may 
also have consequences for the debtor's position. In such cases we are speaking about the document 
being negotiable (in the narrow sense of the word). 

According to Promissory Note Statute § 15 there is the rule that a person who in good faith is handed 
over a turnover debt letter may, according to more detailed provisions, object to claims from the debtor, 
for example the objection that the claim has already been settled, or that the contribution was defective. 
If Marte Kirkerud borrowed money from Peder Ås and signed a sales debt letter, Peder may hand over 
the document to Lars Holm. If Lars Holm is in good faith, then Promissory Note Statute § 15 causes 
Marte to pay Lars even though she had already paid to Peder. Financial Contracts Statute § 55(2) does 
not allow such documents in a credit relationship between a trader and a credit customer who is a 
consumer. However, if the document is used, it is Promissory Note Statute that governs the relationship 
between the acquirer and the credit customer (debtor). Debt bond sales are so unusual today that an 
acquirer must look very good anyway. 

Transfer of performance obligation 

2. We mentioned above in Subsection 1 that an agreement on access to transfer a contract often also 
entails a certain right to transfer the performance obligations to the acquirer. In some cases, the right to 
get out of the obligations upon transfer is statutory, which when a spouse can take over both the right 
and the duty after a housing lease by separation or divorce (Tenancy Statute § 8-3). But generally, the 
transfer of the obligation to pay requires the consent of the creditor. 

Occasionally, the parties agree to the transfer of obligations, so-called debt transfer, in connection with 
the transfer of items or claims for performance. The acquirer can then assume the seller to be liable for 
claims related to the property, for example, so that Peder Ås takes over Marte Kirkerud's bicycle 
workshop and promises to settle with all suppliers. The notion of non-codified law is that a creditor can 
normally claim such a contract with the acquirer – in other words, it is a contract for the benefit of a 
third party (see earlier under § 50, V). Furthermore, it is the view that the acquirer and the divestor are 
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alternatively liable to the creditor (see earlier under III) and that the divestor goes free if the creditor 
chooses to remain with the acquirer. Even more debated is how much it takes before the creditor has 
chosen. For example, it is not enough that he passively accepts interest on the debt. The notion of 
unlawful debt transfer provisions is confirmed by the Supreme Court (Rt. 2008, p. 969). A similar 
solution has been chosen by the legislature when transferring a part to a shipping partnership (Maritime 
Statute § 113(2)). In addition, the issue is regulated by several nuances in areas that were important for 
the development of the unlawful provisions, such as for the repayment of mortgage debt (Mortgage 
Statute § 2-7) and transfer of share in the full liability partnership (Partnerships Statute § 2-30(2) and 
(3)). 

Offsetting 

V. A debtor may wish to fulfill his or her obligation in full or in part by deleting or reducing his own 
claim against the creditor. If Marte Kirkerud owes NOK 1000 to Peder Ås, and at the same time she 
should have NOK 800 from Peder, it is understandable, if Marte is content to transfer the net of NOK 
200. In that case, she has set off a set-off. In most cases, such a method of settlement is the easiest for 
both parties, and in daily life we are constantly offset without thinking about it. It is only when the 
debtor wishes to settle this way against the creditor's will, by compulsory set-off, that the legal questions 
come to the forefront. The claim against the person who wishes to settle by set-off, we shall call the 
main claim, and the claim which the debtor wishes to settle, we shall call the counter-claim. In the 
example, Peder's claim against Marte is the main claim, and Marte wants to settle a counterclaim she 
has against Peder. 

Compatible requirements 

A condition for compulsory set-off is that the counterclaim applies to a benefit that can be used to 
properly fulfill the main requirement. If Peder has bought a car from Marte, Marte have to deliver the 
car; she can’t offer Peder to keep the boat she bought from him just before instead, and think that they 
are even. The requirements must be able to be offset against each other, be computable. Therefore, the 
set-off is practical primarily for claims of money. 

Mutual requirements 

As a general rule, it is a condition for set-off that there are requirements between the same people – that 
the requirements are mutual. When Peder demands settlement from Marte, she cannot counter Peder's 
will with a claim that Ole Vold has against Peder, nor if Ole agrees to it (Rt. 2006 p. 1361). In case Ole 
gets to transfer her claim to Marte before she sets off. Reasonably enough, Marte cannot settle a claim 
she has against anyone other than Peder, but here are some exceptions if Peder has acquired her claim 
precisely from someone whom Marte will receive money from (Promissory Note Statute § 18 and 26). 

Settlement requirements 

The third condition for compulsory set-off is that the claims may be required to be settled when set-off 
occurs. The counterclaim must be past due; Marte cannot offset a requirement that Peder is only obliged 
to fulfill at a later date. If Marte wishes to carry out set-off before Peder at all has demanded fulfillment 
of the main requirement, Marte must also have the right to meet the main requirement at the set-off 
time-release time must have come. After all, it is not always the creditor's duty to receive fulfillment 
before the appointed time (see earlier under § 50, II, 5). 

Special conditions can prevent set-off 

Although the general conditions for set-off are fulfilled – the requirements are compatible, reciprocal 
and settlement-matured – special conditions can nevertheless prevent from compulsory set-off. 
Limitations in the set-off right can follow laws or unlawful provisions, and in both cases the background 
is that the creditor for the main claim has a special interest in ordinary settlement. When an employer 
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cannot immediately settle claims for wages by offsetting claims he has against the employee (Working 
Environment Statute § 14-15(2)), it is because the employee must live off the salary and not by reducing 
his debt. Something similar applies where a bank, as a rule, cannot unilaterally reduce a deposit to settle 
the depositor's debt to the bank (Financial Contracts Statute § 29(1)); the depositor should be able to 
trust that the deposit is available. And, of course, the bank cannot supply money it receives as part of 
payment processing, in order to settle the bank's claims against the payer (Financial Contracts 
Statute § 29(2)). 

Disputed claims 

However, the fact that the counterclaim is disputed does not preclude compulsory set-off under 
Norwegian law. However, the debtor makes a mistake and it turns out that he does not have a 
counterclaim as assumed, the main claim will normally be defaulted. We saw earlier under § 51, VI that 
for some types of contract there are legal provisions for depositing money where claims are disputed, 
to prevent the most serious effects of such disagreement. 

Offsetting and insolvency 

When Marte settles with Peder by set-off, she is actually covered by her claim by one of Peder's assets, 
namely his claim against Marte (see below under §§ 54-57 on the right of cover). If Peder cannot deal 
with everyone who will have money from him, the set-off can thus give Marte better coverage than 
others achieve. Even after bankruptcy is initiated, the right of set-off continues to be a long way 
(Satisfaction of Claims Statute § 8-1), and when the questions about the terms of compulsory set-off 
arise before the courts, it is exactly the set-off right in bankruptcy that applies. However, because set-
off in bankruptcy as a general rule requires that the general set-off conditions are met, the decisions also 
provide guidance for these. 

Failure to fulfill (condictio indebiti) 

VI. Sometimes, a person may have expressed a mistaken belief that he was committed to it, or he may 
have done more than he was committed to. The question then arises whether the performance can be 
claimed back. The requirement for such a reversal has traditionally been referred to as condictio indebiti 
(inspired by a Roman law litigation basis), and an appropriate Norwegian expression may be the 
fulfillment of mistakes – the fulfillment has been due to a mistake. 

Where the recipient knew or ought to have known that the performance was due to a mistake, he must 
generally find himself in reversion. The difficult questions arise where the recipient is in good faith. Is 
the employer entitled to a refund if the employee has been paid too much salary by mistake? Can the 
insurance company claim the money back if the mortgagees have been paid their part of the insurance, 
and it turns out that the shipowner himself has sunk the ship? 

Some cases are relatively clear. If someone has made a claim without knowing that the claim was 
obsolete, he cannot usually demand a return; here it may not even be required that the recipient be 
unfamiliar with the misunderstanding. 

Otherwise, it is assumed that "each case must be considered in particular terms and with due regard", 
as stated in a judgment that has been widely cited (Rt. 1985, p. 290). Basically, the consideration of 
correct settlement is against the consideration that the recipient should be able to rely on the settlement 
and align it accordingly. Emphasis can be given, among other things, to the background to which the 
situation arose (as when the insurer was exposed to fraud), the parties' circumstances in general and the 
effects of one or the other solution (see, for example, Rt. 1995 p. 1641, Rt. 1997 p. 1029, Rt. 1998, p. 
989). 

The Supreme Court has based this rule on specific assessment of the individual case also for settlement 
in some situations that cannot be said to apply without doubt to a settlement in error of an obligation to 
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a recipient in due diligence, as when someone has paid his debt by abusing someone else's bank account 
(Rt. 2001 p. 1580), the state has collected money unlawfully (Rt. 2008 p. 738), or the basis for fees paid 
is subsequently corrected (Rt. 2010 p. 816). 

Limitation 

Performance claims may become late 

VII. A claim for a benefit does not exist for all time, even if it has not been fulfilled. The creditor should 
not be able to wait unreasonably long to apply the claim, and the debtor must at some point be able to 
consider himself completed the obligation to pay. As time goes on, it often becomes more difficult to 
clarify both what should be provided and what has been rendered. Performance claims are normally 
legal matters that are intended to be wound up. 

Limitation period for Claims Statute has general provisions on the limitation of "claim on money or 
other benefits" (§ 1). It is the claim for performance that is late, not other elements of a legal position. 
For example, should the buyer's claim under the purchase contract be late, he cannot claim delivery or 
any remediation or compensation due to default, but he can still withhold his own performance. Property 
rights or limited rights to property assets (see earlier under § 40) do not normally require benefits from 
others and are therefore not late. Should a property benefit come into being, such as when an item is 
stolen, the owner's claim to have it returned is not considered a claim for performance, and the claim 
does not become late. Boundary cases may occur. For example, the starting point is that the buyer's 
claim to fulfill a purchase contract may be late, but the seller's claim to return the property because the 
purchase was invalid due to the seller's lack of legal capacity is not a claim for performance that can be 
late (Rt. 2012 s. 506). 

Special provisions on the statute of limitation can be found elsewhere in the legislation. An example is 
Maritime Statute § 501 with a number of different limitation periods in maritime conditions. 

The limitation period 

The limitation period is three years, unless otherwise stipulated (Limitation period for Claims Statute § 
2). The law has several special deadlines. For example, the deadline is ten years for repayment of money 
loans, but still so that claims for payment of interest become late after the usual deadline (Limitation 
period for Claims Statute § 5, No. 2). A ten-year period also applies where debentures have been issued 
for the claim, or the claim is registered in a securities register (Limitation period for Claims Statute § 5 
No.1). For bank deposits, the deadline is 20 years (Limitation period for Claims Statute § 4). 

Starting point for the deadline 

The deadline is generally accounted for from the time when the creditor has the earliest right to demand 
fulfillment (Limitation period for Claims Statute § 3 No. 1). It can be from a time of fulfillment that is 
defined in advance. If no specific time has been set, the debtor is often obliged to fulfill when the 
creditor demands it (see earlier under § 50, II). In such cases, the limitation period may already run 
from the moment the claim arose. 

For claims arising from breach of contract, the time limit shall be calculated from the time the breach 
"occurs" (Limitation period for Claims Statute § 3, No. 2). This rule has proved difficult to interpret 
(see, for example, Rt. 1998 p. 656, Rt. 2000 p. 679, Rt. 2002 p. 286, Rt. 2006 p. 1705, Rt. 2007 p. 1236). 
For purchase contracts and for work on movable property or real estate, the general rule seems to be 
that defaults in the form of shortage "occur" upon delivery, takeover or termination of work, while for 
breach of contracts for consultancy etc. would like to depend on the further development if any loss 
occurs. Then it may be that the deadline only starts to run when it can be determined that losses occur. 
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For claims for non-contractual damages, the time limit is calculated from the day on which the creditor 
– the injured party –  "gained or should have acquired the necessary knowledge of the damage and the 
person liable" (Limitation period for Claims Statute § 9 No.1). This applies to a maximum period of 20 
years from the cessation of the basis of liability or the injurious action, yet so that no time limit applies 
to some cases of personal injury (Limitation period for Claims Statute § 9 No. 2). 

Additional deadline 

The deadline according to Limitation period for Claims Statute § 3 applies in principle regardless of 
whether the creditor knows the claim, which is practical for claims based on default. Here, it is the 
provisions on the additional deadline that will benefit the creditor. The deadline does not expire until at 
least one year after the creditor has acquired the necessary knowledge of the claim or the debtor 
(Limitation period for Claims Statute § 10 no. 1), but the deadline cannot be extended by more than ten 
years on this basis (Limitation period for Claims Statute § 10 No. 3). In other words, the debtor can be 
relieved no later than thirteen years after the start of the deadline. However, if the deadline does not 
expire until the liability can be determined, as has been the basis for consulting contracts, the liability 
can in principle be very lengthy. 

Interruption of deadline 

We came to the forefront under § 51, II that the provisions for interrupting the limitation period are 
stricter than for claims deadlines. The limitation period is usually interrupted by the creditor taking legal 
action, typically by filing a settlement or summons or by bringing an arbitration case or bringing the 
claim before special dispute resolution bodies (Limitation period for Claims Statute § 15 and 16). The 
deadline is also canceled where the creditor demands enforcement or declares the claim in a bankruptcy 
(Limitation period for Claims Statute § 17 and 18). Another important rule is that the time-frame is 
canceled if the debtor "expressly or by his conduct" acknowledges his duty. He can do this, among other 
things, by paying interest on a claim (Limitation period for Claims Statute § 14). Attempts to correct a 
defect may, in the circumstances, be regarded as an acknowledgment (see statement in Rt. 2013 p. 865), 
but that the debtor enters into discussions of a default claim is not simply enough to cancel the limitation 
period (Rt. 1997 p. 920, see also Rt. 2015 p. 678). 

Interruption of the limitation period is not even done for everyone. The Statute has more detailed 
provisions for a new deadline or additional deadline after interruption. 

Effect of obsolescence 

The effect of the limitation is that the creditor can no longer demand fulfillment (Limitation period for 
Claims Statute § 24). The creditor can still use the claim for set-off against claims from the same legal 
relationship (Limitation period for Claims Statute § 26), for example, so that the contractor can set off 
an otherwise obsolete claim for additional compensation if the developer demands compensation for a 
defect that was discovered long after the acquisition. Under more detailed provisions, the creditor can 
also assert a pledge right even after the personal claim against the debtor has been submitted (see below 
under § 54, II). 
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