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Chapter V: Investment Arbitration - Illegal 
Investments 
Usu a Kr ebaum 

L lntroduct/on 

Fae gn mestment s today regJ ated by a patcl"Ma'k of b atera 
and reg ona treat es. The requ rement that mestments be made n 
comp ance w th the aws and regJ at ans c:J the host State s a 
common requ rement n modem b atera mestment treat es.<1> 
Many mestmert protect on treat es ccrta n • n accadance w th 
host State avl' causes. The Y..«d ng cJ these causes can, ho.l.-el.Er, 
dffersgn f canty. 

The pupose cJ such provs ans s "lo pre-..ent the B atera Treaty 
from protect ng mestments that shou d not be protected, 
part cuary because they w:iud be ega", as was exp a ned by the 
Tr btna n Sa n v. Morocco.<2> ost States ha\e somet mes arg..ied 
that • n accordance w th host State av/' causes w:iu d m I the 
def n I on of mestmert under the Brr to the domes! c not on of 
mestment nstead cJ rererr ng to the ega ty c:i the mestment. 1h s 

ho.l.-el.€r was convnc ng y rejected by a ruroer of trbtna s_(3) 
Futhermore, these c auses a so ha\e to be d s § page 
·:¥Jr t ngu shed from spec f c appro.e requ rements corta ned n 
some mestmert protect on treat es.<4> 

Some BITS conta n • n accordance w th host State av/' causes n 
the def n I on c:J mestment. Examp es are the Gennany 
Ph pp nes Brr (Fraport), the L lhuan a U<ra ne Brr (Tok OS 

Toke es), the Bangooesh ltay Brr(Sa pem), the Span Mex co 
Brr (Teemed) and the Oman Yemen Brr (Desert L ne).(5)To 
nc ude the c ause n the def n I on c:i mestment c:J Brrs eoos to a 
paradox: On the one hand host State aw becomes a po nt cJ 
reference concern ng the extert c:i the jll" sd ct on of the Tr buna . In 
that funct on host State aw can m I the scope 8> page "Xl8" cJ 
ega revf'NI by the Tr buna. On the other hand host State aw s 
dten the 'BY sltject of the ega revf'NI by the Tr buna, v.ti ch has 
to determ ne 'M'ielher host State aw and ts app cat on ed to 
breaches of the Brr. lherebe, host State aw becomes yards! ck 
and object c:J rev f'NI at once. 

Other treat es conta n an • n accadance w th host State avl' cause 
n the provs ans on promo! on, adm ss on arKl protect on.<6> 

Tr btna s ha\e bJnd that v.tiere they had to app y a Brr that 
corta ned an • n accordance w th host State av/' cause, an 
mestment that was n vo at on c:J host State aw d d not enjoy the 
protect on cJ the Brr. Bli t appea-s that e-.en v.tiere tr btna s had to 
app y a Brr w tholi an • n accadance w th host State avl' cause, 
they w:iu d refuse to affml protect on to mestments that are 
cortrary to host State aw. 

The Tr buna n P amam operated under the Energy Charter Treaty 
v.ti ch does not conta n an " n acco-dance w th host State aw 
c ause". The Tr buna deeded, ho.l.-el.Er, that the ex stence c:J such a 
c ause s not a prerequ s le b" a tr buna to be ab e to deny 
protect on to an ega mestment. The Tr buna n Pama took note 
c:J the fact that 

the ECT does not ccrta n a provs on requ r ng the 
conform ty c:J the lmestmert w th a part cu ar aw. (8) 

But I stated: 

1h s does not mean, ho.l.-el.Er, that the protect ans 
provded b" by the ECT C01B a k nds of mestmerts, 
nc ud ng those cortrary to domes! c or nternat ona 
awJl) 

§ page "3C9" 

The Tr buna n Phoen X referred to th S approach W th appro.e. (lO) 

The poss b ty cJ a den a c:J mestment protect on to ega 
mestment s m led, OOY.e'.Ef, to ega I es comm tied by the 
mestor. lmestment protect on treat es a ON for the host State to 
reta n a degee c:J contra a,,er tire gn mestments by deny ng 
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protect on to those nvestments that do not comp y wth ts aws.(11)

These treat es, however, do

not a ow a State to prec ude an nvestor from seek ng
protect on under the BIT on the ground that ts own
act ons are ega  under ts own aws. In other words,
a host State cannot avo d jur sd ct on under the BIT by
nvok ng ts own fa ure to comp y wth ts domest c
aw.(12)

Therefore, n Kardassopou os, where Georg an State-owned
enterpr ses vo ated Georg an aw by exceed ng the r author ty and
thereby had rendered vo d ab initio the concess on under Georg an
aw, Georg a was unab e to nvoke an “ n accordance wth host State
aw” c ause n a BIT to deny nvestment protect on.(13) The same
approach had prevous y been taken by the Tr buna  n SPP v.
Egypt.(14)

For th s reason th s art c e cons ders on y vo at ons of host State
aw comm tted by the nvestor.

Tr buna s that dec ned to protect nvestments that were not n
accordance wth host State aw have e ther den ed jur sd ct on(15) or
have dec ned protect on at the mer ts stage.(16)

II. Denial of Jurisdiction

A. No Legal Investment

One opt on for a Tr buna  s to deny jur sd ct on ratione materiae for
ack of a ega  nvestment. Th s s what the tr buna  n Fraport(17) d d.
It he d that the nvest  page "310" ment was not n accordance
wth aw and that the tr buna  therefore acked jur sd ct on ratione
materiae  Art c e 1 of the Germany  Ph pp nes BIT conta ns the
fo owng def n t on of nvestment:

Art c e 1 Def n t on of Investment

For the purpose of this Agreement:

1. the term “ nvestment” sha  mean any k nd of asset
accepted in accordance with the respective laws
and regulationsof either Contracting State  …(18)

Fraport nvested n a passenger Term na  Project at Man a a rport.
The Tr buna  found that “[ ]n the event of a pub c ut ty franch se, the
proponent and fac ty operator must, n case of a corporat on, be
du y reg stered and owned and contro ed up to at east s xty percent
(60%) by F p nos, as further requ red by the Ph pp ne
Const tut on”.(19) The Tr buna  found t estab shed that

Fraport conc uded that the on y p aus b e way for ts
equ ty nvestment to prove prof tab e was to arrange
secret y for management and contro  of the project n a
way wh ch the nvestor knew were not n accordance
wth the aw of the Ph pp nes.(20)

The Tr buna  conc uded that management and contro  of the project
were accomp shed by ega  secret shareho der agreements. It he d
that

Fraport knowng y and ntent ona y c rcumvented the
Ant  Dummy Law by means of secret shareho der
agreements. As a consequence, t cannot c a m to
have made an nvestment “ n accordance wth aw”. …
Because there s no “ nvestment n accordance wth
aw”, the Tr buna  acks jur sd ct on rat one
mater ae.(21)

In a number of other cases tr buna s exam ned whether nvestments
comp ed wth host State aw and conc uded that they were ega
and therefore protected nvestments. ere are some examp es:

In Sa uka the Respondent a eged that the Ca mant had not made
ts nvestment n accordance wth host State aw and therefore
shou d be den ed protect on under the Treaty.(22) The def n t on of
nvestment n Art c e 1 of the Nether ands  Czech BIT does not
conta n an “ n accordance wth host State aw” c ause.(23) Such

page "311" a c ause s, however, conta ned n the provs on on
adm ss on n Art c e 2 of the Nether ands  Czech BIT.(24) The
Tr buna  exam ned the ssue neverthe ess as part of the def n t on of
nvestment s nce t cons dered comp ance wth host State aw to be
an mp c t requ rement of an nvestment:



204. The Tr buna  notes n pass ng that, a though not
n terms part of the def n t on of an nvestment’, t s
necessar y mp c t n Art c e 2 of the Treaty that an
nvestment must have been made n accordance wth
the provs ons of the host State's aws. In re evant part,
Art c e 2 st pu ates that [e]ach Contract ng Party …
sha  adm t such nvestments n accordance wth ts
provs ons of aw’. Accord ng y, and as both part es
acknowedge, the ob gat on upon the host State to
adm t an nvestment by a fore gn nvestor (i e  n the
present context, to a ow the purchase of shares n a
oca  company) on y ar ses f the purchase s made n
comp ance wth ts aws.

One of the arguments of the Czech Repub c was that the bus ness
p an subm tted to the author t es d d not conta n a d sc osure of the
future ong-term p ans and object ves. The Tr buna  d d not f nd th s
to be n vo at on of host State aw and stated:

Wh e that provs on [of an Off c a  Commun cat on of
the Czech Nat ona  Bank] requ res the subm ss on of a
bus ness p an, the Tr buna  has seen noth ng to
suggest that t mposes a ega  ob gat on upon an
nvestor to d sc ose ts future ong-term p ans and
object ves go ng far beyond the mmed ate purposes of
ts nvestment n the bank whose shares are be ng
purchased. A bus ness p an’ s nherent y a abe  of
cons derab e genera ty, and a Tr buna  such as th s
must hes tate before read ng nto that abe  such a
part cu ar and far-reach ng content.(25)

Furthermore the Tr buna  found that ne ther the or g na  purchase of
the IBP shares (the nvestment) by Nomura Europe nor the
subsequent ownersh p of them by Sa uka showed any breach of the
aw. On the contrary, the Czech author t es had exp c t y
acknowedged Sa uka's status as the proper owner of those shares.
Therefore the Tr buna  cons dered the ho d ng of the shares by
Sa uka as an nvestment as requ red by Art c e 1 of the BIT.

In Phoen x(26) the app cab e BIT conta ned an “ n accordance wth
host State aw” c ause n the def n t on of nvestment.(27) The Tr buna
d scussed in abstracto  page "312" the consequences of
vo at ons of host State aw by an nvestor. It stated n an obiter
dictum that n cases where t s man fest that the nvestment has
been made contrary to aw a tr buna  may deny ts jur sd ct on.(28) It
found, however, that the nvestment had been performed n
accordance wth host State aw.(29)

In OKO Pankk  v. Eston a(30) a Loan and a Loan Agreement were
the or g na  nvestments. The quest on arose whether the nva dat on
of a Payment Agreement for the repayment of the Loan had a so
nva dated the ega ty of the Loan and the Loan Agreement. On y
nvestments n accordance wth the aws and regu at ons of the host
country were protected by the app cab e BITs.(31) The Tr buna
den ed that an nva dat on of the Payment Agreement wou d
nva date the or g na  nvestment and depr ve t of ts jur sd ct on. It
found that

t s not d sputed that both [the Loan and the Loan
Agreement] were made n accordance wth the aw
and regu at ons then preva ng n Eston an terr tory. …

[T]he fact that the Payment Agreement was eventua y
dec ared nva d by the Eston an Supreme Court
cannot here dec de the Tr buna 's jur sd ct on. That
dec s on, …, eaves ntact the Bank's nvestment, i e
the Loan Agreement and the Loan as or g na y made
…(32)

The cases ana ysed so far have n common that tr buna s d scussed
whether the a eged ega ty depr ved the nvestments of the r status
as protected nvestments under the BITs.

B. No Valid Consent

Another opt on for a Tr buna  s to deny jur sd ct on for ack of
consent to arb trat on. In Inceysa(33) the Ca mant had obta ned a
concess on contract for the page "313" operat on of veh c e
nspect on servces. The M n stry of the Envronment and Natura
Resources of E  Sa vador dec ded not to proceed wth th s contract
and f na y term nated the concess on contract. Inceysa brought a
case under ICSID. E  Sa vador objected to the jur sd ct on of ICSID.
It c a med that the concess on had been obta ned by defraud ng the
State dur ng the pub c b dd ng process.



The “ n accordance wth host State aw” c ause n the Spa n 
Ecuador BIT s not nc uded n the def n t on of nvestment but n the
provs ons on promot on, adm ss on and protect on. The Tr buna
found that an exc us on of ega  nvestments from the protect on of a
BIT need not be conta ned n the def n t on of nvestment tse f. It
may a so be conta ned n the BIT's art c es that nd cate ts scope of
protect on or even n the chapter re ated to “Promot on and
Adm ss on”.(34) The re evant provs ons n Inceysa read:

Spa n  Ecuador BIT (courtesy trans at on from
Span sh)

Art c e 2 Promot on and Adm ss on

Each Contract ng Party […] w  admit nvestments
according to its legal provisions

The present Art c e w  a so app y to nvestments
made before ts entry nto force by nvestors of a
Contract ng Party in accordance with the laws of the
other Contracting Party n the terr tory of the atter […]

Art c e 3 Protect on

[…]

Each Contract ng Party sha  protect n ts terr tory the
nvestments made in accordance with its legislation
[…](35)

E  Sa vador argued that ts consent to the jur sd ct on of the Centre
was m ted to d fferences re ated to nvestments made n
accordance wth the aws of E  Sa vador. The Tr buna  found that the
argument that Inceysa's nvestment was not protected by the BIT
was a matter of jur sd ct on and not a substant ve defence to the
mer ts of the matter.(36)

The Tr buna  found t estab shed that Inceysa had subm tted n the
b d for the concess on fa se f nanc a  documentat on and had not
presented ts rea  f nanc a  cond t on.(37) Inceysa had ntent ona y
m srepresented ts qua f cat ons and capac t es(38) and concea ed
ts re at onsh p wth another b dder.(39)

page "314"

The Tr buna (40) based ts dec s on to dec ne jur sd ct on on the
vo at on of severa  ru es:

It found that fa s fy ng the facts const tuted an obvous vo at on of the
pr nc p e of good fa th by Inceysa. As provded by the ega  max m,
nemo auditur propriam turpitudinem allegans “nobody can benef t
from h s own wrong” Inceysa was not ent t ed to the protect on
granted by the BIT.(41)

Furthermore, the Tr buna  found that to protect nvestments made
fraudu ent y wou d be a vo at on of nternat ona  pub c po cy.(42)

F na y, t he d that the acts comm tted were aga nst the ega
pr nc p e that proh b ts un awfu  enr chment. Such enr chment must
be sanct oned by prevent ng ts consummat on.(43) S nce the
nvestment was made n a c ear y ega  manner, t was not covered
by the necessary consent to arb trate the d spute.(44)

III. Denial of Substantive Protection

Not on y can a tr buna  deny protect on of an ega  nvestment by
dec n ng jur sd ct on. It can a so deny nvestment protect on at the
mer ts stage.

A. No Substantive Protection for Illegal Investments

Th s approach was adopted by the Tr buna  n Wor d Duty Free.(45)

The case concerned an exc us ve concess on to run the duty free
operat ons at Kenya's nter  page "315" nat ona  a rports n
Na rob  and Mombasa. The contract under wh ch the Ca mant
brought ts ICSID c a ms (the 1989 Agreement) had been procured
by a payment to the then s tt ng ead of State.(46)

The Respondent argued that the 1989 Agreement was unenforceab e
and requested the d sm ssa  of the c a ms.(47) The Tr buna  c ass f ed
the payment as br be.(48) It found br bery to be n vo at on of
nternat ona  pub c po cy and to be a cr me under Kenyan as we
as Eng sh aw. It was not ent re y c ear whether Kenyan and/or
Eng sh aw was the app cab e aw. But both ega  orders conta ned
dent ca  ru es on corrupt on and on the ega  effects of corrupt on.(49)



The Tr buna  he d that t cou d not enforce a contract secured by
corrupt on:

157. In ght of domest c aws and nternat ona
convent ons re at ng to corrupt on, and n ght of the
dec s ons taken n th s matter by courts and arb tra
tr buna s, th s Tr buna  s convnced that br bery s
contrary to the nternat ona  pub c po cy of most, f
not a , States or, to use another formu a, to
transnat ona  pub c po cy. Thus, c a ms based on
contracts of corrupt on or on contracts obta ned by
corrupt on cannot be uphe d by th s Arb tra
Tr buna .(50)

Furthermore, the Tr buna  he d that

there can be no aff rmat on or wa ver n th s case
based on the knowedge of the Kenyan Pres dent
attr butab e to Kenya. The Pres dent was here act ng
corrupt y, to the detr ment of Kenya and n vo at on of
Kenyan aw ( nc ud ng the 1956 Act). There s no
warrant at Eng sh or Kenyan aw for attr but ng
knowedge to the state (as the otherwse nnocent
pr nc pa ) of a state off cer engaged as ts agent n
br bery.(51)

The Tr buna  d sm ssed the c a ms s nce corrupt on s aga nst
nternat ona  pub c po cy and aga nst Kenyan and Eng sh Law:

The Ca mant s not ega y ent t ed to ma nta n any of
ts p eaded c a ms n these proceed ngs as a matter of
ordre public international and pub c po cy under the
contract's app cab e aws.(52)

The c a m advanced by Wor d Duty Free L m ted was d sm ssed.(53)

The Tr buna  n P ama,(54) a case dec ded under the Energy Charter
Treaty, adopted a s m ar approach. There, the Tr buna  den ed at the
mer ts stage the pro  page "316" tect on for an nvestment
obta ned through m srepresentat on and d sm ssed a  c a ms.

Accord ng to the Tr buna  the Ca mant had m srepresented the
actua  compos t on of the nvest ng consort um. The Ca mant had
presented tse f as a consort um of major compan es havng
substant a  assets. In truth, an nd vdua , who persona y d d not
have s gn f cant f nanc a  resources, was act ng a one as the so e
nvestor n the gu se of that “consort um”. The Arb tra  Tr buna  was
persuaded that Bu gar a wou d not have g ven ts consent to the
nvestment had t been aware of these facts.(55)

The Tr buna  dec ded that the nvestment was obta ned by dece tfu
conduct, that s, n vo at on of Bu gar an aw. L ke the Inceysa
tr buna , t was of the vew that grant ng the protect on to Ca mant's
nvestment wou d be contrary to the pr nc p e nobody can benefit
from his own wrong  The Tr buna  found that t “wou d a so be
contrary to the bas c not on of nternat ona  pub c po cy” to enforce
a contract obta ned by fraudu ent m srepresentat on.(56)

Furthermore, the Tr buna  found that Ca mant's conduct was
contrary to the pr nc p e of good faith(57) wh ch s part not on y of
Bu gar an aw but a so of nternat ona  aw, as a so noted by the
tr buna  n the Inceysa case:

The pr nc p e of good fa th encompasses, inter alia, the
ob gat on for the nvestor to provde the host State wth
re evant and mater a  nformat on concern ng the
nvestor and the nvestment. Th s ob gat on s
part cu ar y mportant where the nformat on s
necessary for obta n ng the State's approva  of the
nvestment.(58)

B. Justification for Government Interference

The ega ty of an nvestment has negat ve consequences for the
protect on of the nvestment f a host State successfu y nvokes
vo at ons of host State aw as a defence for ts nterferences wth the
nvestment. In such cases tr buna s d d not f nd that the substant ve
protect ons of the nvestment protect on treaty do not app y.

owever, they he d that these protect on standards had not been
vo ated by the host State when tak ng act on n response to the

ega t es comm tted by the nvestor.

page "317"

In Gen n v. Eston a, the Ca mants were the pr nc pa  shareho ders n



EIB (Eston an Innovat on Bank). One of the Ca mants' arguments
was that the Respondent, through ts agency, the Bank of Eston a,
vo ated the BIT by revok ng EIB's bank ng cence. The Respondent
successfu y just f ed the revocat on of the bank ng cence by
nvok ng ser ous vo at ons of the Eston an bank ng code by EIB.(59)

Thunderb rd v. Mex co(60) nvo ved a Canad an company operat ng
three vdeo gamb ng fac t es n Mex co. Mex can Law proh b ted
gamb ng and uck-re ated games wth n Mex can terr tory. The
government c osed the fac t es as ega . Thunderb rd cha enged
the c osures before a NAFTA tr buna .

Thunderb rd a eged that a breach of the fa r and equ tab e treatment
protect on under Art c e 1105 NAFTA had occurred s nce t had
re ed on an off c a  op n on of the gam ng regu ator on the ega ty of
the mach nes. The gam ng regu ator had ssued an op n on on the
ega ty of the mach nes n wh ch t restated the proh b t on on
gamb ng but conf rmed that t had no power to proh b t mach nes
that operated n the form and cond t ons descr bed by the
nvestor.(61)

Later the gam ng regu ator began to c ose each of the fac t es n
wh ch Thunderb rd had an ownersh p stake on the bas s that the
mach nes used n those fac t es were proh b ted gamb ng
equ pment under Mex can aw.

The Tr buna  found that when obta n ng the off c a  op n on
Thunderb rd had not d sc osed key nformat on about the mach nes.
Th s was fata  for any eg t mate expectat on’ and for the nvestor's
re ance on any representat on.

The Tr buna  den ed a vo at on of fa r and equ tab e treatment and
he d that no compensat on was owed for a regu atory tak ng s nce
the nvestor never enjoyed a vested r ght n the bus ness act vty that
was subsequent y proh b ted.(62)

page "318"

Therefore, three types of react on to ega  nvestments have
emerged so far n the case- aw of arb tra  tr buna s:

• den a  of jur sd ct on (no ega  nvestment or no va d consent)
• den a  of app cab ty of the substant ve standards at the mer ts

stage
• no vo at on of a standard because of a just f ed nterference.

IV. Standards for the Relevance of a Violation of Host State Law

In those cases where the nvestments were obta ned n an ega
way nvestment protect on nc ud ng access to the standards of
protect on was den ed e ther n the dec s on on jur sd ct on or when
dea ng on the mer ts.

Where the ega t es occurred n the performance of the nvestment
the tr buna s d d not deny access to the substant ve standards. But
they dec ded that the standards had not been vo ated by the State
act on wth respect to the nvestment. Th s was the case rrespect ve
of whether the act vty per se was ega  or whether the way n wh ch
the nvestment operated was ega .

It s c ear that not every m nor nfract on w  ead to a den a  of
nvestment protect on. On y breaches of fundamenta  norms of a
ega  order w  have such an effect. The s gn f cance of the
contravent on to host State aw w  be the most mportant factor n
the dec s on whether the eg t macy of the nvestment as a who e s
at stake. Somet mes the gravty of the contravent on on ts own w
not provde an exact ne between cases where nvestment
protect on shou d be den ed and those where t shou d be uphe d. At
the two ends of the spectrum  very mportant norm and m nor
forma ty  dec s ons w  be easy to take. In the m dd e other factors
ke the ones ment oned be ow may contr bute to the assessment.

The poss b ty to take ega t es a so nto cons derat on when
dec d ng on the breach of the substant a  standards w  make the
job of nvestment tr buna s eas er. In case of doubt a tr buna  may
choose to ook at the ega ty when exam n ng the comp ance wth
the substant ve standards by the host State rather than to deny
nvestment protect on from the outset. Th s s a so an appropr ate
approach for those cases, where the ega ty s not apparent from
the outset.

The case- aw so far does not provde for exact standards to dec de
when a breach of host State aw eads to the exc us on from
nvestment protect on. owever, here are some e ements wh ch were
taken nto cons derat on by tr buna s:
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A. Major Infractions Affecting the Legitimacy of the Project as a
Whole

1. The Gravity of the Contravention of Host State Law

Tr buna s have exam ned whether the way n wh ch the nvestments
were obta ned or the act vty per se was n vo at on of mportant
pr nc p es of host State aw or nternat ona  aw.

The Tr buna  n Inceysa(63) exp c t y stated that an nvestment made
n s gn f cant contravent on of Sa vador an aw, such as through
gross m srepresentat on or fraud n a government tender process
does not enjoy nvestment protect on.

In the cases n wh ch nvestment protect on was den ed Tr buna s
found that m srepresentat ons,(64) corrupt on,(65) fraud(66) or
ntent ona  c rcumvent on of a const tut ona  norm and a norm of an
ant  dummy aw(67) had occurred. In a  of these cases the Tr buna s
found that the nvestment was obta ned as a consequence of the
breach of ega  requ rements.

The Tr buna s n LESI and A stad  v. A ger a(68) and n Rume  v.
Kazakhstan(69) stated that a certa n eve  of vo at on of host State's
aws and regu at ons s requ red to defeat the Tr buna 's jur sd ct on
based on a BIT's requ rement that the d sputed nvestments be n
conform ty wth the host State's aws. The Rume  Tr buna  stated
that

168. … As determ ned by the Arb tra  Tr buna  n the
LESI case, such a provs on w  exc ude the
protect on of nvestments on y f they have been made
in breach of fundamental legal principles of the host
country (‘en violation des principes fondamentaux en
vigueur’) (70)

In Desert L ne v. Yemen the Tr buna  summar zed arb tra  precedents
and a so resorted to the standard of a vo at on of fundamenta
pr nc p es of host State aw as tr gger ng the exc us on from
nvestment protect on. It stated that such c auses are page
"320"

ntended to ensure the ega ty of the nvestment by
exc ud ng nvestment made n breach of fundamenta
pr nc p es of the host State's aw, e.g. by fraudu ent
m srepresentat ons or d ss mu at on of true
ownersh p.(71)

In Phoen x v. Czech Repub c, the Tr buna  n an obiter dictum
referred to a s tuat on n wh ch an nvestment act vty per se s n
contrad ct on wth fundamenta  norms of nternat ona  aw. The
Tr buna  conc uded that n such a s tuat on no nvestment protect on
shou d be granted:

… nobody wou d suggest that ICSID protect on shou d
be granted to nvestments made n vo at on of the
most fundamenta  ru es of protect on of human r ghts,
ke nvestments made n pursuance of torture or

genoc de or n support of s avery or traff ck ng of
human organs.(72)

By contrast, arb tra  tr buna s have cons dered m nor errors n the
observance of bureaucrat c forma t es of the domest c aw as
rre evant.

In Tok os Toke es v. Ukra ne(73) the respondent a eged that the fu
name under wh ch the Ca mant reg stered ts subs d ary was
mproper because t was not a recogn zed ega  form under Ukra n an
aw. The Tr buna  took note of the fact that the Respondent d d not
a ege that the Ca mant's nvestment and bus ness act vty were

ega  per se  It a so found re evant that desp te the not ent re y
correct forma t es the nvestment had been reg stered. The Tr buna
he d that

to exc ude an nvestment on the bas s of such m nor
errors wou d be ncons stent w th the object and
purpose of the Treaty. In our vew, the Respondent's
reg strat on of each of the Ca mant's nvestments
nd cates that the “ nvestment” n quest on was made
n accordance wth the aws and regu at ons of
Ukra ne.(74)

In Meta par v. Argent na(75) the ega ty concerned fa ures to



reg ster compan es at the appropr ate t me. Reg strat on was a
requ rement under Argent nean aw but not provded for n the BIT.
Argent na argued that th s fa ure shou d bar the compan es from
access to ICSID. The Tr buna  rejected th s content on. It stated that
Argent nean aw prescr bed ts own sanct ons for such fa ures.
Furthermore, to pun sh reg strat on fa ures wth exc us on from
nvestment protect on wou d be d sproport onate:

84. A ju c o de  Tr buna , a fa ta de reg stro oportuno
podría sanc onarse denegando a nscr pc ón de
determ nados documentos de a soc edad, med ante
e  aperc b m ento, o a mpos c ón de una mu ta a a
soc edad o a page "321" sus func onar os, pero
sería desproporc onado cast gar esa om s ón
negándo e a  nvers on sta una protecc ón esenc a
como es e  acceso a os tr buna es arb tra es de
CIADI. Además, sería óg co adm t r que determ nada
conducta ( a fa ta de reg stro oportuno) para a que e
ordenam ento ega  argent no prevé unas sanc ones
específ cas pud era sanc onarse, además, de otra
forma no prevsta en ese ordenam ento.(76)

Courtesy trans at on from Span sh

In the vew of the Tr buna , the ack of t me y
reg strat on cou d be sanct oned by a den a  of the
nscr pt on of certa n documents of the soc ety, by a
warn ng or the mpos t on of a f ne to the company or
ts off c a s, but t wou d be d sproport onate to pun sh
th s om ss on wth deny ng an nvestor an essent a
protect on as the access to ICSID arb trat on.

Add t ona y, t wou d be og ca  to adm t that certa n behavour (the
ack of t me y reg strat on) for wh ch the Argent nean ega  system
provdes for spec f c sanct ons cou d be pun shed, add t ona y, n
other forms not provded for n that ega  order.

The Tr buna  n Myt neos v. Serb a(77) wh ch rejected the host
State's c a m to deny nvestment protect on a so h nted to the fact
that the act vty per se was not ega . It referred to Tok os Toke es
wth approva  and stressed that t was mportant for the Tok os
Toke es Tr buna  that the nvestment act vty as such was ega :

The [Tok os Toke es] tr buna  rejected th s c a m and
found that Ca mant's act vty was covered by the
def n t on of nvestment under the BIT s nce those
nvestment act vt es n the pub sh ng bus ness were
not ega  under the aw of the host State. The tr buna
further suggested that m nor reg strat on rregu ar t es
are harm ess errors as ong as the nvestment was not
‘illegal per se’ (78)

S nce t was not even argued by Respondent n Myt neos that the
bus ness act vt es were ega , The Tr buna  found no reason for the
nvestment not to be protected under the BIT:

154. In the present case, even Respondents d d not
contend that Ca mant's act vt es were ega . In fact
they express y stated that Respondents do not
contend that the Agreements were not n comp ance
wth the aws e ther  they on y say that the
Agreements were not reg stered as nvestment
agreements, most certa n y because the part es d d
not cons der them as fram ng nvestments at a , but
on y as regu at ng ong-term commerc a  transact ons.’

page "322"

157. The Tr buna  thus conc udes, by a major ty, that
for the purposes of the BIT the nvestment has been
made n accordance wth the aws of Serb a and
Montenegro and s thus protected under the BIT.(79)

2. The Importance of the Offending Arrangement for the
Profitability of the Investment

The mportance of the offend ng arrangement for the prof tab ty of
the nvestment can serve as further e ement n estab sh ng whether
the nvestment project as a who e acks eg t macy. It can be a
support ng e ement for dec d ng whether nvestment protect on
shou d be den ed ent re y or whether the ega ty shou d better be
taken nto cons derat on when assess ng whether the host State has
vo ated a substant ve standard.

The Tr buna  n Fraport d scussed th s e ement when t stated that t
w  work n favour of an nvestor who comm tted an ega ty f that



ega ty wou d not be of major nf uence for the prof tab ty of the
nvestment. The Tr buna  sa d:

396. … Another nd cator that shou d work n favour of
an nvestor that had run afou  of a proh b t on n oca
aw wou d be that the offend ng arrangement was not
centra  to the prof tab ty of the nvestment, such that
the nvestor m ght have made the nvestment n ways
that accorded wth oca  aw wthout any oss of
projected prof tab ty.(80)

In Fraport, however, the nvestor apparent y was of the op n on that
wthout the ega  arrangements the nvestment cou d not operate n
a prof tab e way:

355. … In the context of the nterna  Fraport
documents, the secret shareho der agreements show
that Fraport from the outset understood, w th
prec s on, the Ph pp ne ega  proh b t on but be eved
that f t comp ed wth t, the prospect ve nvestment
cou d not be prof tab e.

398. The record nd cates that … oca  counse
exp c t y warned that a part cu ar structura
arrangement wou d vo ate a ser ous provs on of
Ph pp ne aw. Moreover, the vo at on qua vo at on
was exp c t y d scussed at the eve  of the Board of
Drectors. In vew of the due d gence study prepared
by f nanc a  experts (who had apparent y not been
br efed on the oca  aw restr ct ons), the nvestor,
Fraport, conc uded that the on y p aus b e way for ts
equ ty nvestment to prove prof tab e was to arrange
secret y for management and contro  of the project n a
way wh ch the nvestor knew were not n accordance
wth the aw of the Ph pp nes. Th s was accomp shed
by Art c e 2.02 of the FAGPAIRCARGO-PAGS-PTI
Shareho ders' Agreement of 6 Ju y 1999 wh ch a owed
Fraport (or FAG as t was then known) to have a
cast ng and contro ng vote over matters wh ch fe
wth n ts area of exper  page "323" t se and
competence’. Thus the vo at on cou d not be deemed
to be nadvertent and rre evant to the nvestment. It
was centra  to the success of the project. The
awareness that the arrangements were not n
accordance wth Ph pp ne aw was man fested by the
dec s on to make the arrangements secret y and to try
to make them effect ve under fore gn aw. A  of these
facts der ve from nterna  Fraport documents whose
cred b ty can hard y be mpeached by Fraport.(81)

3. The Investor's Awareness of the Illegality

A though not a ways easy to prove, a further e ement, that s taken
nto cons derat on by tr buna s n estab sh ng whether they shou d
grant nvestment protect on, s the nvestor's awareness of the

ega ty of the nvestment.

The Tr buna  n Fraport v. Ph pp nes took knowedge of and
nformat on by oca  counse  on the ex stence of an ega ty as a
benchmark:

396. When the quest on s whether the nvestment s
n accordance wth the aw of the host state,
cons derab e arguments may be made n favour of
constru ng jur sd ct on ratione materiae n a more
bera  way wh ch s generous to the nvestor. In some

c rcumstances, the aw n quest on of the host state
may not be ent re y c ear and m stakes may be made
n good fa th. An nd cator of a good fa th error wou d
be the fa ure of a competent oca  counse 's ega  due
d gence report to f ag that ssue. …

397. In th s case, the comportment of the fore gn
nvestor, as s c ear from ts own records, was
egreg ous and cannot benef t from presumpt ons wh ch
m ght ord nar y operate n favour of the nvestor.

An nd cat on of the nvestor's awareness of the ega ty s whether
there were efforts to h de the ega ty.(82) In Fraport the Tr buna
ment oned that secret shareho der agreements show that the
nvestor knew from the beg nn ng that the construct on of ts
nvestment was ega  and that t tr ed to h de that ega ty:

355. … The Tr buna 's concern here s … wth the
secret shareho der agreements. In the context of the



nterna  Fraport documents, the secret shareho der
agreements show that Fraport from the outset
understood, w th prec s on, the Ph pp ne ega
proh b t on but be eved that f t comp ed wth t, the
prospect ve nvestment cou d not be prof tab e. So t
e ected to proceed wth the nvestment by secret y
vo at ng Ph pp ne aw through the secret shareho der
agreements. These agreements evdence that Fraport
p anned and knew that ts nvestment was not n
accordance’ w th Ph pp ne aw.

Bes de the actua  awareness of the ega ty wh ch was estab shed
n Fraport, a certa n due d gence can be requ red from an nvestor.
The Tr buna  n Fraport page "324" stated, however, that n case
of an nvestment made n good fa th, wh ch was not the case there,
a certa n en ency can be granted to nvestors.

The Tr buna  n Desert L ne v. Yemen approved th s approach.(83) In
that case Respondent argued that s nce Ca mant's nvestment was
never forma y “accepted” by the Respondent as an nvestment
accord ng to ts aws and regu at ons Ca mant shou d not have
access to nvestment protect on. The nvestment had, however, been
endorsed at the h ghest eve  of the State and benef ts of the
Yemen te Investment Law had been extended to the nvestment by
an ad hoc dec s on of the V ce Pr me M n ster. Therefore, the Desert
L ne Tr buna  found that the pure y forma  requ rement of
“acceptance” shou d not ead to a depr vat on of nvestment
protect on but that the en ency ment oned by the Fraport Tr buna
shou d be app ed:

117. Such en ency wou d be appropr ate n th s case,
as s conf rmed when one puts the hypothet ca
quest on: s the ke hood that the nvestor wou d have
rece ved a cert f cate f he had be eved t was
necessary and requested t? The answer s
overwhe m ng y aff rmat ve, both because of the
genera  endorsement of the nvestment at the h ghest
eve  of the State, and n ght of the extens on of YIL
benef ts by the ad hoc dec s on commun cated by the
V ce Pr me M n ster.

B. Cure or Estoppel Because of Informal Acceptance by the
Host State

Knowng acceptance by the host State can cure the breach of the
host State aw or estopp the host State from ra s ng the ega ty.

ere are some examp es:

In SwemBa t v. Latva(84) the Latvan author t es removed a sh p
owned by SwemBa t from ts berth where t was a eged y ega y
moored. It prevented the nvestor from us ng the sh p and then
auct oned the sh p wthout payment of compensat on. The Tr buna
repeated y re ed upon Respondents behavour to dec de upon the
ega ty of the nvestor's act ons or the va d ty of ega  acts. Among
other th ngs t found that four months to erance of the author t es of
an a eged y ega y moored sh p was too ong. Therefore, the
government cou d not re y on the a eged ega ty:

34. … We f nd t surpr s ng that SwemBa t has not
been nformed at an ear er stage, when dur ng the
autumn of 1993 t negot ated wth … author t es about
the project, about the ega ty hereof. It s a so
surpr s ng that the harbour master … shou d have
taken part w th a p ot and two tow page
"325" boats n towng the sh p to K psa a, f the
moor ng of the sh p was ega . F na y, t s surpr s ng
that the author t es wa ted for more than four months
before tak ng any measures n that regard, f rea y the
who e enterpr se was ega .

35. In these c rcumstances we f nd that SwemBa t has
shown, that n a  ke hood t has comp ed wth Lavan
aw, that the Respondent has not shown that the
nvestment was not made n accordance wth the aws
and regu at ons of Latva, and that n any event the
act ons of the Respondent were out of proport on wth
any non-comp ance that may have ex sted.(85)

In Tok os Toke es v. Ukra ne the Tr buna  found that the reg strat on
of each of the Ca mant's nvestments desp te ncorrect forma t es
nd cated that the “ nvestment” n quest on was made n accordance
wth the aws and regu at ons of Ukra ne. As a consequence, the
a eged ega t es cou d no onger be re ed on by the
government.(86)



In Tecmed v. Mex co(87) Mex co just f ed a reso ut on deny ng the
renewa  of a perm t for a waste d sposa  fac ty w th rregu ar t es
comm tted dur ng the andf 's operat on. The author t es cou d not
have been unaware of the ex stence of the a eged rregu ar t es or
nfr ngements. owever, they d d not act and nform the nvestor that
these rregu ar t es m ght jeopard ze the perm t's renewa . Therefore,
the Tr buna  d d not accept the rregu ar t es as just f cat on and
cons dered the den a  on these grounds to be excess ve y
forma st c.(88) It found that a vo at on of fa r and equ tab e treatment
and an expropr at on had occurred.(89)

As a ready ment oned, the Tr buna  n Kardassopou os v. Georg a(90)

he d that Georg a cou d not re y on an “ n accordance wth host
State aw” c ause s nce t was the State-owned enterpr ses that
vo ated Georg an aw.(91) owever, the Tr buna  found Respondent
a so to be estopped from argu ng that the agreements were vo d ab
initio under Georg an aw. The Tr buna s rat ona e was that Ca mant
had a eg t mate expectat on that h s nvestment n Georg a was n
accordance wth re evant oca  aws s nce the content of the
agreements had been approved by Georg an Government off c a s for
many years wthout object ons as to the r ega ty.(92)

Other Tr buna s ment oned the poss b ty of an estoppe ,
acqu escence to a vo at on of host State aw or a wa ver to nvoke t
but den ed t n pract ce: n Fraport v. Ph pp nes(93) the Tr buna
ment oned the poss b ty of an estoppe : page "326"

346. There s, however, the quest on of estoppe .
Pr nc p es of fa rness shou d requ re a tr buna  to ho d
a government estopped from ra s ng vo at ons of ts
own aw as a jur sd ct ona  defense when t knowng y
over ooked them and endorsed an nvestment wh ch
was not n comp ance wth ts aw.

It den ed, however, that an estoppe  had occurred:

347. But a covert arrangement, wh ch by ts nature s
unknown to the government off c a s who may have
g ven approbat on to the project, cannot be any bas s
for estoppe : the covert character of the arrangement
wou d depr ve any ega  va d ty (assum ng that nforma
and poss b y contra legem endorsements wou d have
ega  va d ty under the re evant aw) that an express on
of approbat on or an endorsement m ght otherwse
have had. There s no nd cat on n the record that the
Repub c of the Ph pp nes knew, shou d have known
or cou d have known of the covert arrangements wh ch
were not n accordance wth Ph pp ne aw when
Fraport f rst made ts nvestment n 1999.(94)

387. As a matter of aw, the Ca mant s correct that
the cumu at ve act ons of a host government may
const tute an nforma  acceptance’ of a fore gn
nvestment that otherwse vo ates ts aw. The
Ca mant s a so correct that a fa ure to prosecute
someth ng of the order of a vo at on of the ADL, such
that an nvestor reasonab y nferred that t was act ng
awfu y and made further nvestments, cou d obvate
an object on to jur sd ct on ratione materiae  The ssue
here, however, s fact. The Ca mant, knowng of the
vo at on of the ADL, consc ous y concea ed t, such
that any act ons that m ght otherwse have been
vewed by a fore gn nvestor n good fa th as
endorsements by the Ph pp ne government cannot be
deemed to have cured the vo at on or estopped the
Government. The Respondent cou d hard y have
n t ated ega  act on aga nst the Ca mant for vo at ons
wh ch the Ca mant had concea ed.(95)

Furthermore, the Tr buna  a so exc uded the poss b ty that a wa ver
had occurred. It he d that the nvestor cannot c a m that

… h gh off c a s of the Respondent subsequent y
wa ved the ega  requ rements and va dated Fraport's
nvestment, for the Respondent's off c a s cou d not
have known of the vo at on.(96)

In Wor d Duty Free v. Kenya(97) Ca mant a eged that Kenya wou d
e ther be estopped or wou d have wa ved ts r ght to nvoke the
br bery. The Tr buna  found n th s regard that Kenya on y earned of
the fact when t rece ved Ca mant's wr t  page "327" ten wtness
statement. Therefore, t rejected the content on of an estoppe  as
we  as of a wa ver. It stated:

184. … There can be no aff rmat on or wa ver by Kenya



wthout knowedge; and as Lord Must  stated n h s
op n on, [a] party cannot wa ve a r ght wh ch he does
not know to ex st’.

The knowedge of the Kenyan Pres dent was not attr buted to Kenya
for the purpose of a wa ver:

185. Moreover, there can be no aff rmat on or wa ver n
th s case based on the knowedge of the Kenyan
Pres dent attr butab e to Kenya. The Pres dent was
here act ng corrupt y, to the detr ment of Kenya and n
vo at on of Kenyan aw ( nc ud ng the 1956 Act). There
s no warrant at Eng sh or Kenyan aw for attr but ng
knowedge to the state (as the otherwse nnocent
pr nc pa ) of a state off cer engaged as ts agent n
br bery.

In Thunderb rd v. Mex co the Tr buna  found that the fact that t took
s x months unt  the gam ng regu ator began to c ose fac t es was
not suff c ent to estab sh that pr or to that date, the author t es had
author sed (or were ntent ona y to erat ng) Thunderb rd's
operat ons.(98)

In Desert L ne v. Yemen(99) the Tr buna  found that Respondent had
wa ved the cert f cate requ rement because of the endorsement of
the nvestment at the h ghest eve  of the State and the extens on of
benef ts under the Yemen te Investment Law by the V ce Pr me
M n ster to the nvestment. It he d that the Respondent “ s estopped
from re y ng on t to defeat jur sd ct on”.(100) The Tr buna  referred to
the approach of the Fraport Tr buna  concern ng estoppe  wth
approva :

Pr nc p es of fa rness shou d requ re a tr buna  to ho d
a government estopped from ra s ng vo at ons of ts
own aw as a jur sd ct ona  defense when t knowng y
over ooked them and endorsed an nvestment wh ch
was not n comp ance wth ts aw.’(101) Th s comment
app es a fortiori when the a eged prob em s not
vo at on of aw, but mere y  as here  the fa ure to
accomp sh a forma ty foreseen by aw, and not even
requ red by t except as a cond t on of obta n ng
benef ts unconnected wth those of the BIT tse f.(102)

The essent a  cr ter a, as estab shed by these Tr buna s, are that a
State knowng y over ooks a fa ure to comp y wth ts aw and
endorses an nvestment wh ch page "328" was not n
comp ance wth ts aw. Therefore, an nforma  acceptance can cure
a vo at on of host State aw, f the host State knowng y to erates the
conduct of the nvestor for a certa n t me.

C. Time Element – Illegality at the Time of the Establishment or
Later on

A further ssue to be cons dered s the t me e ement. Severa
d fferent types of s tuat ons may ar se.

An nvestment may be ega  ab initio  But t s a so poss b e that an
nvestment was n accordance wth host State aw at the moment of
the n t at on of the nvestment and the contravent on of host State
aw occurs ater on dur ng the operat on of the nvestment. Th s may
e ther be the resu t of a change of host State aw dur ng the t me of
operat on of the nvestment or the resu t of a change of the nvestor's
act ons.

Shou d such ega t es depr ve a tr buna  of ts jur sd ct on or be
hand ed at the mer ts stage?

The Tr buna  n Fraport(103) stated n an obiter dictum that the
re evant po nt n t me for purposes of jur sd ct on s the start of the
nvestment:

344. W th respect to the tempora  extens on of the
cond t on n the re evant provs ons of the BIT, t has
been contended by the Respondent and some of ts
experts that an nvestment, n order to ma nta n
jur sd ct ona  stand ng under the BIT, must not on y be
n accordance’ w th re evant domest c aw at the t me

of commencement of the nvestment but must
cont nuous y rema n n comp ance wth domest c aw,
such that a departure from some aws or regu at ons n
the course of the operat on of the BIT wou d depr ve a
tr buna  under the BIT of jur sd ct on.

345. A though th s content on s not re evant to the
ana ys s of the prob em wh ch the Tr buna  has before



t, name y the entry of the nvestment and not the way
t was subsequent y conducted, the Tr buna  wou d
note that th s part of the Respondent's nterpretat on
appears to be a forced construct on of the pert nent
provs ons n the context of the ent re Treaty. The
anguage of both Art c es 1 and 2 of the BIT
emphas zes the initiation of the nvestment. Moreover
the effect ve operat on of the BIT reg me wou d appear
to requ re that jur sd ct ona  comp ance be m ted to
the n t at on of the nvestment. If, at the t me of the
n t at on of the nvestment, there has been comp ance
wth the aw of the host state, a egat ons by the host
state of vo at ons of ts aw n the course of the
nvestment, as a just f cat on for state act on wth
respect to the nvestment, m ght be a defense to
c a med substantive  page "329" vo at ons of the
BIT, but cou d not depr ve a tr buna  act ng under the
author ty of the BIT of ts jur sd ct on.(104)

The Tr buna  n Phoen x(105) he d that mod f cat ons of host State aw
after the estab shment of an nvestment shou d not ead to a
m tat on of the jur sd ct on of an nvestment tr buna :

102. The core esson s that the purpose of the
nternat ona  protect on through ICSID arb trat on
cannot be granted to nvestments that are made
contrary to aw. The fact that an nvestment s n
vo at on of the aws of the host State can be man fest
and w  therefore a ow the tr buna  to deny ts
jur sd ct on. Or, the fact that the nvestment s n
vo at on of the aws of the host State can on y appear
when dea ng wth the mer ts, whether t was not
known before that stage or whether the tr buna
cons dered t best to be ana yzed a[t] the mer ts
stage, ke n the case of Plama

103. Of course, the ana ys s of the conform ty of the
nvestment w th the host State's aws has to be
performed tak ng nto account the aws n force at the
moment of the estab shment of the nvestment. The
State s not at berty to mod fy the scope of ts
ob gat ons under the nternat ona  treat es on the
protect on of fore gn nvestments, by s mp y mod fy ng
ts eg s at on or the scope of what t qua f es as an
nvestment that comp es wth ts own aws.

104. There s no doubt that the requ rement of the
conform ty wth aw s mportant n respect of the
access to the substant ve provs ons on the protect on
of the nvestor under the BIT. Th s access can be
den ed through a dec s on on the mer ts. owever, f t
s man fest that the nvestment has been performed n
vo at on of the aw, t s n ne wth jud c a  economy
not to assert jur sd ct on.(106)

Th s approach, to address ega t es that ar se after the
estab shment of an nvestment at the mer ts stage, f nds support n
the anguage of many BITs on th s ssue. ere are some
examp es:(107)

The Ch nese Mode  BIT (2003) conta ns the “ n accordance wth host
State aw” c ause n the c ause on adm ss on. It reads:

Art c e 2 Promot on and Protect on of Investment

1. Each Contract ng Party sha  … adm t such
nvestments n accordance wth ts aws and
regu at ons.

page "330"

The French Mode  BIT (2006) provdes:

Art c e 1 Déf n t ons

…

1. Le term nvest ssment’ dés gne …

I  est entendu que esd ts avo rs do vent être ou avo r
été nvest s conformément à a ég s at on de a Part e
contractante …

Art c e 3 Encouragement et adm ss on des
nvest ssements

Chacune des Part es contractantes encourage et



admet, dans e cadre de sa eg s at on et des
d spos t ons du present accord, es nvest ssements
effectués par es nvest sseurs de 'autre Part e …

The German Mode  BIT (2005) provdes n Art c e 9

Th s Treaty sha  a so app y to nvestments made pr or
to ts entry nto force by nvestors of e ther Contract ng
State n the terr tory of the other Contract ng State
cons stent w th the atter's eg s at on.

Czech Repub c  Israe  BIT(108) provdes n Art c e 1

For the purposes of the present Agreement

1. The term nvestment’ sha  compr se any k nd of
assets nvested n connect on wth econom c act vt es
by an nvestor of one Contract ng Party n the terr tory
of the other Contract ng Party n accordance wth the
aws and regu at ons of the atter and sha  nc ude, n
part cu ar, though not exc us ve y: …

The BITs wh ch conta n the c ause n ts regu at ons on adm ss on a
refer to the adm ss on as the re evant po nt n t me. At that po nt the
nvestment must be n conform ty wth host State aw for
jur sd ct ona  purposes. The text of the French Mode  BIT wh ch
conta ns such a c ause n the def n t on of nvestment as we  as n
the regu at ons on adm ss on a so nd cates that the re evant po nt n
t me s when the nvestment s made.

The same s true for treat es wh ch ke the Czech Repub c  Israe
BIT conta n the c ause on y n the def n t on of nvestment. It a so
speaks n the past when t uses the phrase “any k nd of assets
nvested … n accordance wth the aws …”.

The treat es as we  as the two dec s ons referred to above a  focus
on the t me of the estab shment of the nvestment. At f rst s ght th s
approach appears em nent y reasonab e. Th s eads, however, to the
quest on whether “the t me of the nvestment” can a ways be
determ ned wth accuracy. In part cu ar, t may be open to doubt
whether an nvestment s necessar y a one t me event that can be
reduced to a part cu ar date.

An nvestment s often a process rather than an nstantaneous act.
To take a re at ve y s mp e examp e: shares of a oca  company are
somet mes acqu red n severa  steps over t me rather than at once.
An nvestment operat on s often com  page "331" posed of a
number of d verse transact ons and act vt es, wh ch must be treated
as an ntegrated who e. Therefore, an nvestment s often a comp ex
process nvo vng d verse transact ons wh ch have a separate ega
ex stence but a common econom c a m.

To a certa n extent th s s a ready ref ected n the def n t on of
“ nvestment” conta ned n BITs and other treat es cover ng a var ety
of d fferent r ghts and transact ons. Tr buna s have emphas zed
repeated y that what mattered for the ex stence of an nvestment
was not so much ownersh p of spec f c assets but rather the
comb nat on of r ghts that were necessary for the econom c act vty
at ssue. Th s doctr ne of the “genera  un ty of an nvestment
operat on” was set out a ready n the very f rst case that came before
an ICSID tr buna , o day Inns v. Morocco.(109)

There s cons stent case aw showng that tr buna s, when
exam n ng the ex stence of an nvestment for purposes of the r
jur sd ct on, have not ooked at spec f c transact ons but at the
overa  operat on.(110) Tr buna s have refused to d ssect an
nvestment nto nd vdua  steps taken by the nvestor, even f these
steps were dent f ab e as separate ega  transact ons. What
mattered for the dent f cat on and protect on of the nvestment was
the ent re operat on d rected at the nvestment's overa  econom c
goa .

Therefore, the approach descr bed above w  not ead to a
sat sfactory resu t when t cannot be dec ded when exact y the
nvestment was estab shed. The ega ty may have occurred at a
t me when certa n steps n the process of estab shment were
a ready undertaken wh e others st  fo ow at a ater stage.

What cou d tr buna s ook at n such s tuat ons? The ssue s not “to
react or not to react at a ” but rather wh ch of the three opt ons 1)
den a  of jur sd ct on, 2) den a  of app cab ty of the substant ve
standards at the mer ts stage or 3) no vo at on of a standard
because of a just f ed nterference shou d be chosen.

In s tuat ons where the ega ty occurred a ready to obta n the n t a
nvestment ke corrupt on or fraud a den a  of jur sd ct on w  be the
appropr ate react on. In cases of doubt opt on two, to deny the



app cab ty of the substant ve standard at the mer ts stage, seems
to be the appropr ate response.

The Tr buna  n Berschader(111) opted for the atter approach. It sa d:
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111. The Respondent has further contended that the
nvestments re ed upon by the Ca mants were ega
and, as a resu t, do not sat sfy the requ rements of
comp ance wth the aws of the Russ an Federat on
conta ned n Art c e 1.2 of the Treaty. The Tr buna  s of
the vew that the awfu ness of the nvestments re ed
upon by the Ca mants s a not an ssue affect ng the
jur sd ct on of the Tr buna , but rather a substant ve
ssue perta n ng to the mer ts of the case. It wou d,
therefore, be nappropr ate for the Tr buna  to cons der
th s ssue at th s stage n the proceed ngs.

Mod f cat ons of host State aw dur ng the nvestment process have
to be carefu y scrut n zed by tr buna s. The paradox ment oned
ear er whereby host State aw may m t the scope of ega  revew
and at the same t me s the object of that ega  revew may ga n
re evance here.

To g ve an examp e, f the conduct of an nvestor was n accordance
wth host State aw at the t me of the nvestment and the host State,
ater dur ng the fet me of the nvestment, adapts ts ega  order to
br ng t nto ne wth nternat ona  human r ghts standards, the ssue
w  be comp cated.(112) In such a case t shou d be dec ded as a
matter of substance whether nvestment protect on shou d be
den ed. Whether human r ghts abuses’ of an nvestor wh ch were n
accordance wth host State aw at the t me of the n t a  nvestment
but are n breach of a new nat ona  norm shou d ead to a oss of
nvestment protect on cannot be answered n the abstract. The same
ho ds true for new envronmenta  regu at ons or hea th regu at ons. In
such a s tuat on the expectat ons of the nvestor w  have to be
ba anced aga nst the regu atory nterest of the State under the
respect ve treaty protect on standards. Often, t w  be preferab e not
to deny nvestor protect on from the outset but to str ve for an
approach that eads to an econom c burden shar ng between the
nvestor and the host State. The resu t shou d depend on a number
of factors: amongst them the conduct and the eg t mate
expectat ons of the nvestor as we  as the regu atory nterests of the
State and the econom c consequences for the State and the
nvestor.
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The form n wh ch the object on s ra sed w  a so nf uence at what
stage of the proceed ngs the treatment of ega  nvestments w  be
addressed. It w  make a d fference whether the Respondent c a ms
that the tr buna  shou d deny jur sd ct on because of the ega ty or
whether the object on s on y brought as a substant ve defence.

V. Summary and Conclusions

A d squa f cat on of ega  nvestments from nternat ona  protect on
s common to many nvestment protect on treat es. Efforts of
respondent States to use “ n accordance wth host State aw”
c auses n order to mpose def n t ons of nvestment conta ned n
oca  aw have fa ed. These c auses on y concern the ega ty of an
nvestment and not ts def n t on.

Furthermore, on y ega t es mputab e on the nvestor w  ead to an
exc us on from nvestment protect on. Th s w  not be the case f the

ega ty s attr butab e to State organs.

“In accordance wth host State aw” c auses are found n d fferent
contexts (def n t on of nvestment, adm ss on provs on etc.) n
b atera  nvestment protect on treat es. They re ate to the way n
wh ch the nvestment s estab shed as we  as to the nvestment
act vty as such.

Causes n the def n t on of nvestment referr ng to host State aw
m t the jur sd ct on on y wth regard to the ega ty of the nvestment.

The mean ng of the term “ nvestment” as such does not depend on
host State aw. If the c auses are conta ned n the def n t on of
nvestment host State aw has a paradox ca  doub e ro e as po nt of
reference for tr buna s and as object of revew. The d fferent contexts
n wh ch the “host State aw” c auses are found n the var ous
treat es have not so far had any nf uence on the nterpretat on of
these c auses by tr buna s.(113)

Desp te the scarce case- aw on the ssue, arb tra  pract ce provdes
some gu dance on re evant cr ter a for the exc us on of ega
nvestment from protect on. Major nfract ons of host State aw that



affect the eg t macy of an nvestment project as a who e have severe
consequences for the protect on of an nvestment. Tr buna s use
three approaches: 1) Tr buna s that den ed jur sd ct on have e ther
he d that there s no protected nvestment or that there s no consent
to arb trate. 2) In other cases they dec ded that there was an
nvestment, but that t s not protected and hence d sm ssed the
case on the mer ts. 3) In s tuat ons, where Respondent successfu y
nvoked vo at ons of host State aw as a just f cat on for an
nterference, tr buna s dec ded that no substant a  vo at on had
occurred.

The key cr ter on for ega ty was the gravty of the nfract on.
Supp ementary e ements were the nf uence of the ega ty on the
prof tab ty of an nvest  page "334" ment project and the
nvestor's awareness of the ega ty. Efforts to h de ega t es w
p ay aga nst an nvestor. M nor nfract ons d d not ead to a den a  of
nvestment protect on. But they may be taken nto account when
dec d ng on the vo at on of the substant a  guarantees.

Cure or estoppe  wth regard to an ega ty n favour of the nvestor s
poss b e. One of the requ rements for an estoppe  or a wa ver s
act ve knowedge of the State of the ega ty. If State organs to erate
a certa n conduct over a certa n t me th s can be regarded as wa ver.

Un atera  dec s ons of the state to mod fy the def n t on of
nvestment n a BIT va a mod f cat on of the aws and regu at on n
the host State after the estab shment of an nvestment w  not ead
to a oss of jur sd ct on. In such cases the ega ty w  have to be
taken nto cons derat on at the mer ts stage. If appropr ate,
protect on shou d be den ed at that stage.  page "335"
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