










































































155. The Claimants also hold the view that they have fully proven that the allegedly illegal 

acts by the State judiciary , tax authorities and others, as well as the State's failure to 

act when in fact intervention was required , amount to the Slovak Republic's 

breaches of its obligations under the BIT (Tr. J ., p. 53-62) . 

iii. Analysis 

1. Existence of an investment 

156. It is common ground between the Parties that the Tribunal's jurisdiction is contingent 

upon the C laimants' having made an investment within the meaning of the B IT. 

Article 1 (a) of the BIT defines the term "investment" broadly and non-exhaustively: 

[T)he term 'investments' shall comprise every kind of asset invested either 
directly or through an investor of a third State and more particularly, though 
not exclusively: 

i. movable and immovable property and all related property rights: 

ii . shares, bonds and other kinds of interests in companies and joint 
ventures, as well as rights derived tf1ere from; 

iii. title to money and other i:JSSets and to any performance having an 
economic value: 

,v. rights in the field of intellectual property, also including technical 
processes, goodwill and know-how: 

v. concessions conferre by law or under contract, including concessions to 
prospect. explore, extract and win natural resources. (emphasis added) 

157. The Tribunal f irs t observes that before providing the non-exhaustive list of the types 

of investment, Artic le 1 (a) first notes that the term "investment" comprises "every 

kind of asset". There can thus be litt le doubt that the Parties had intended the 

definition of t he investment to be very broad . In fact. it has been suggested that the 

reference to "every kind of asset" is "(p)ossibly the broadest" among sim ilar general 

definitions contai ed in Bl Ts. 30 

158. Consequently . had the Parties wished to limit the defin ition o f investment to 

particular types of assets or, to exclude certa in assets such as loans3 1, they could 

have embodied such restriction in this provision. 

30 N. Rubins, The Notion of 'Investment' in International Investment Arbitration. in : N. Horn 
(ed} , Arbitrating Foreign Disputes. The Hague, 2004, p. 292. 

31 For findings by arb itral tribuna ls that loans constitute a form of investment, see Fedax v 
Venezuela . ICSID case number ARB/96/3 , Decision on Jurisdiction. 11 June 1997; CSOB 
v Slovakia, ICSID case number ARB/97/4, Deci:;ion on Jurisdiction, 24 May 1999; (Tr. J. 
43:7-11) . 
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159. The Tribunal thus concludes that since the Claimants' investment meets the 

definition of investment u nder the BIT, it is sufficient for the Tribunal's determination 

of an existence of an investment in the present case. However, considering that in 

their discussion of the existence of an investment both Parties have re lied on Salini 

v. Morocco32 (R 's Repl y , para. 186 et seq., Tr. J . . p . 4 3 e l seq.), the Tribunal will 

verify that th is tes t is fulfilled as we ll. 

160. As is wel l known, the tribunal in Salin i held that the notion of investment 

presupposes : (a) a contribution , (b) a certain duration over which the project is 

implemented , (c) an element of risk. and (d) a contribution to the host State's 

development, being understood that these elements may be closely interrelated , 

should be examined in their totality, and will normally depend on the c ircumstances 

of each case33 . 

161 . Before examining whether the Salini test has been met in the present case, the 

Tribunal w ishes to make two observations. First , it is important to note that the Salini 

test was developed in the context of Article 25 of the ICSID Convention , wh ile this 

Tribunal has been constituted under the UNClTRAL Rules . 

162 . Second, as emphasized by the C laimants at the hearing, the Salini test has recently 

come under a fair amount of scrutiny both in the doctrine and the jurisprudence (Tr. 

J . , p. 43-48) . For example , in Biwater v Tanzania34 the tribunal explic itly noted that: 

In the Tribunal's view, there is no basis for a rote or overly strict. appl ication 
of the five Salini criteria in every case . T/1ese criteria are not fixed or 

mandatory as a matter of law. They do not appear in the ICSID Conven tion . 

(at para. 312, emphasis added) 

The tribunal went on to conclude that : 

Given that the Convention was not drafted with a strict. objective. definition 
of "investment" , it is doubtful that arbitral tribunals sitting in individual cases 

32 Satini Construtori S.p.A. and ltalstrade S.p.A. v Morocco, ICSID Case No. ARB/00/4, 
Decision on Jurisdiction, 23 July 2001, para. 50 et seq. 

33 Jan de Nu/ N. V. and Dredging International N. V. v. Arab Republic of Egypt, ICSID Case 
No. ARB/04/13, Decision on Jurisdiction , 16 June 2006 para. 91 ; Joy Mining Machin ery 
Umited V. The Arab Republic of Egypt, ICSID Case No. AR B /03/1 1 , Decis ion on 
jurisd iction of 6 August 2004, para 53 et seq. 

34 Biwater Gauff Ltd. v. United RepubHc of Tanzania, ICSID Case No. ARB/05/22, Award , 
24 July 2008 , para . 312 et seq. Several other tribunals have been res istant in following 
the rig id standard set out by the Sal ini test: see . among others. Philippe Grus/in v. 
Malaysia (ICSID Case No. ARB/99/3) , Award of 27 November 2000, 5 ICSID Rep. 484 
(2002): AES Corporntion v. Argentine Republic (ICSID Case No. ARB/02/17), Dec ision 
on Jurisdiction of 26 Apr il 2005. 
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should impose one such definition, which would be applicable in all cases 
and for all purposes. (at para. 313) 

163. With these two caveats in mind, the Tribunal will now proceed to briefly examine the 

Salini conditions as applied to the circumstances of the present case 

164. First, an investment presupposes a contribution on the side of the investor. In the 

case at hand, the Tribunal is persuaded that the purchase of shares by the 

Claimants, especially given the purpose consisting in revita lizing BCT, represents a 

contribution of money and assets of economic value. 

165. Second, to qualify as an investment, a project must have a certain duration. In this 

respect, the Tribunal has taken note of the fact that, as argued by the Claimants at 

the hearing , Mr O · :ind his wife visited the BCT on a regular basis for eight 

or nine years (Tr. J .• 49:2 1 ) . 

166. This said, there is a disagreement between the Parties regarding the timing of Mr. 

o acquisition of BCT shares (R's Reply, para . 248), in particular with 

respect to investments made through P - · and T I (R 's Reply. para. 264 et 

seq.). The Respondent has argued that the C laimants have failed to produce 

evidence proving their ownership of A "at the decisive period of time", and that 

the Claimants" acquisition of BCT shares was not made in good faith , since at the 

time of acquisition BCT was already over-indebted (R's S on J, para. 38: R's Reply, 

para. 268). The Respondent has also raised some concerns regarding Mr. 

Q, . ownership interest in 1 , at different t imes (R 's Reply, para. 264). 

167. Having considered the Parties' positions on this issue, including Exhibit R-140 and 

R-153, the Tribunal finds that the record is unclear on these matters which have not 

been sufficiently d iscussed by the Parties yet. That said. there is no evidence putting 

in doubt Mr. O• ownership of BCT shares which could deprive him of his 

status of an investor. In other words, for the purposes of determining its jurisdiction, 

the Tribunal is satisfied that the Claimants' investment meets the duration 

requirement. The C laimants· changing ownership of BCT shares at different 

moments in time, and the consequences thereof wi ll have to be dealt with at the 

merits phase. 

168. The third requirement. namely the fact that the project in question involves an 

element of risk. has not been seriously contested by the Respondent. Indeed, the 
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fact that the purchase price of the BCT shares paid by the Claimants may have 

been lower than the actual value of the shares does not preclude the fact that the 

Claimants' investment involved a degree of risk. As observed by the tribunal in 

Societe Generate35: 

(t)he purchase of property for a nominal price is a normal kind of transaction 
the world over when there are other interests and risks entailed in the 
business. (at para. 36) 

169. Finally , the Respondent argues that the Claimants have failed to demonstrate any 

contribution to the Slovak Republic's development through their investment. 

According to the Respondent. the Claimants' decision to invest in BCT was guided 

by pure self-interest, specially considering the alleged ly low price paid for the 

shares. 

170. According to the C laimants, they have been actively involved in the management of 

BCT for many years : they have contributed their know-how and sales contacts with 

customers in the industry, bought the machinery needed for sewing thread. obtained 

financing for BCT thanks to their personal relations with certain banks and 

introduced a number of important changes in BCT's management that were 

necessary to modernize the business and render it competitive and attractive to 

Western European customers . 

171 . While the extent and effect of C laimants' activities will have to be examined in 

further detail at the merits stage, at this juncture the T ribunal is satisfied that the 

Claimants have made a contribution to the Slovak Republic's development as 

mandated by the Salini test. 

172. For all the forego ing reasons . the Tribunal concludes that the Claimants made an 

investment within the definition of Article 1 {a) of the BIT. Because the Parties have 

also referred to the Salini test, the Tribunal further notes that this test is met as well. 

Accordingly, the Slovak Republic's jurisdictional challenge that there is no 

investment fa ils . 

35 Societe Generale v. Dominican Republic, UNCITRA L, LC IA Case No. UN7927, 
Preliminary Objections to Jurisdiction, September 19, 2008, para. 36. 
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2. An investment made in accordance with the host State's laws 

173. It is the Respondent's position that besides the four conditions outl ined above under 

the Salini formula, there is a yet another condition, "ensuing from international law 

and the established practises in investment disputes" that foreign investors have to 

observe (R's Reply. para. 188 et seq .). 

174. The Respondent argues that the Claimants have not managed their investment in 

accordance with the S lovak Republic's laws and that they have, inter alia , fa iled to 

pay taxes as well as to observe other obligations under the Slovak Commercial 

Code (R's Reply. para. 226 et seq.) . 

175. The Tribunal first observes that, although the Respondent contends that the 

Claimants' investment was "executed and/or managed" contrary to the Slovak 

Republic's laws. its complaints relate primarily to the Claimants ' conduct after the 

investment had been m ade , i.e., the Respondent argues that "BCT in the long run 

breached its duty to pay taxes", that the Cla imants d id not respect their "obligations 

resulting from their financial situation" but rather "intentionally misled the tax 

authority" and thus breached their obligation to manage BCT with due care as 

required by the Respondent's Commercial Code. 

176. These alleg ations re lating to the management of the investment during the course of 

the project are matters for the merits. They have no impact on the T ribunal's 

jurisdiction, which merely requires the investment to be legal. The rationale behind 

this requirement is that illegal investments , made contrary to the applicable local 

laws or, for example, through the exercise of fraud , have to be disqualified from the 

protection of the BIT already at the jurisdictional stage. As discussed in fu rther detail 

below, this is not the case here. Nor has the Respondent alleged the contrary . 

177. Rather, the only reference to this effect is contained in Article 2 of the BIT providing 

that: 

Each Contracting Party shall in its territory promote investments by investors 
of the other C o ntracting Party and shall admit such investments in 

accorcfance with its p rovisions o f law. (emphasis added) 

178 Another question is whether the investment was made, as opposed to managed, in 

the breach of the host State's laws, with the consequence that the investor would be 
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deprived of the right to resort to arbitration. Some BITs provide so expressly. The 

present one does not. However, this silence does not mean that fraud or abuse in 

the making of an investment may not preclude the investor from obtaining protection 

by way of arbitration. 

179. In this respect , the Respondent furth er relies on Plama v Butgaria36 and lnceysa v El 

Salvado?7 in support of its argument that "[i]nvestments. which have been made 

contrary to the laws of the host State, naturally cannot enjoy any legal protection" 

(R's Reply, para . 191). From a general point of view, the Respondent's affirmation is 

correct. owever, the arbitral awards invoked by the Respondent in support of its 

position contain significant differences to the present case. 

180. In Plama the tribunal found that the claimant would have never obtained the 

investment approval had it not been for its deceitfu l conduct , in violation of Bulgarian 

national law.~-a As opposed to P/ama, in the present case there is no issue of the 

Claimants failing to provide relevant and material information as to their identity as 

investors, nor have the Claimants m islead the State on any similar grounds , merely 

for the purposes of obtaining the State's approval of the investment. 

181. By the same token , in lnceysa the claimant had committed a w ide range of 

illegalities at the time of making its investment in El Salvador. Among others, the 

Claimant had presented false f inancial information as part of its tender, had made 

false representations during the bidding process , had fa lsified documents. and had 

hidden its relationships with certa in entities that were directly pertinent in the 

ci rcumstances of the case.39 

182. It does not appear to the Tribunal that in the present case any equivalent conduct 

has ta ken place at the time when the Claimants m ade the ir investment in the Slovak 

Republ ic. 

183. Consequently, at this stage in the proceedings it suffices to note that the 

Respondent has not shown that the Claimants' investment was made contrary to the 

host state's laws at the time of admission and that any aspects relating to the 

36 Plama Consortium Limited v. Bulgaria , ICSI D Case No. ARB/03/24 (ECT) , Award, 27 
August 200B, at para 143. 

37 lnceysa Va!lisoletana S.L. v. Republic of El Salvador. ICSID Case No. ARB/03/26, Award , 
2 August 2006, para. 231, 240 et seq. 

38 Plama , op. c:il . para. 143. 
39 Jnceysa, op. cit. para. 236 et seq. 

43 



Claimants' behaviour in managing the investment are questions that belong to the 

merits. In sum , the transaction giving rise to the Claimants ' investment pursued a 

legitimate business purpose and did not involve any fraud or illegality, which could 

have barred the investment from the protection afforded by the Treaty . 

184 . Lastly, the Tribunal should address Phoenix v Czech Republic4 0, a case in w hich the 

tribunal applied w hat might be considered as a sixth Salini test requirement , i. e ., the 

obligation that the investment be made in good faith . T he requirement to act in good 

faith is a general principle of law that app lies in all circumstances. 4 1 It is not an 

element of the definition of investment. T his said , there are no indications in the 

record that may lead one to doubt the bona fide nature of the Claimant' s investment. 

3. Prima facie treaty breach and attribution 

185. To assess its jurisdiction rotione materiae, the Tr ibunal must further determine 

whether, if they are later established , the facts alleged by the Claimants "fall within 

[the treaty] provisions or are capable, if proved , of constituting breaches of the 

obligations they refer to".42 At the jurisdictiona l stage, the Tribunal merely examines 

whether the al leged wrongful acts may constitute treaty breaches , assuming they 

are establ ished in the merits phase. 

186. In the Statement of Claim , the Claimants argue that the Respondent has breached 

Article 3(1) of the BIT, failing to provide fair and equitable t reatment to their 

investment; Article 3(2), fail ing to accord the Claimants' investments full security and 

protection; and Article 5, avoiding to take measures resulting in the investment being 

directly or indirectly taken away. 

187. Prima facie it appears to the Tribunal that if a ll the facts alleged by the Claimants 

were indeed proven to be true, they could lead to the Respondent's liability under 

the BIT. More specifi cally , if proven, the alleged facts put forward by the Claimants 

(Exh . C-45, Cs ' S on J . § 1) could amount to expropriation pursuant to Art icle 5 of 

the BIT. They could also resu lt in a breach of Article 3(1 ) providing that foreign 

•o Phoenix Action, Ltd. v. Czech Republic, ICSID Case No. ARB/06/ 5, Award , 15 April 2009, 
para 135 et seq . 

~• Dolzer, R.. Schreuer, C ., Princip les of International Investment Law (2008), pp. 5-6 ; 
Panizzon , M ., Good Fa ith in the Jurisprude11ce of the WTO (2006) , pp. 11-35, with 
extensive references to sources of good faith and the scope of the principle under 
international law. 

• 2 Baymdir lnsaat Turzim Ticar!:! t Ve Sanayi A. S., v. Islamic Republic of Pakistan, Decision on 
Junsd1ction. ICSID Case No. ARB/03/ 29. November 15 , 2005. para . 197. 
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investors are to be afforded fair and equitable treatment, or of Article 3(2) 

guaranteeing that investor's investment shall be granted full security and protection. 

188. Similarly, it cannot be excluded at this preliminary stage that, if proven , the acts of 

the judiciary a lleged by the Claimants could constitute a breach of the BIT. The 

Claimants argued at the hearing that they were deprived of an effective possibility to 

appeal the bankruptcy decision because of the national legislation rendering any 

such attempt entirely futile (T. Jr .• pages 80-81). Whether this was indeed the case 

will need to be examined at the merits stage. 

189. It will equally have to be established at the merits stage whether the acts alleged are 

attributable to the Respondent. At this juncture. it is sufficient to observe that the 

acts of state officials and judges, which are challenged, appear prima fucic 

attributable. 
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V. DECISION 

190. For the reasons set forth above, the Tribunal makes the following decisio1 1: 

(i) The Respondent's j urisdictional objections are denied: 

(ii) The Tribunal has jurisdiction over the dispute submitted to it in this arbitration; 

(iii) The decision regarding the costs of arbitration is deferred lo the second phase 

of the a rbitration on the merits. 

Place of arb itration : Geneva 

\ 

I l 
Prof. Mikhail Wladimiroff 

Dale: Jv /I~ ~ ~ 

- --- ----- ---·-·-
Dr. Vojtech Trapl 

Date; J~-~ f. '(A,'( 
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