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VI

Expropriation

The rules of international law governing the expropriation of alien property haye

long been of central concern to foreigners in general and to foreign investors

particular. Expropriation is the most severe form of interference with property. All

expectations of the investor are destroyed if the investment is taken withoug
adequate compensation.

On the level of customary international law, the minimum standard for the
protection of aliens came to place limitations on the territorial sovereignty of the
host state and to protect alien property. On the level of treaty law, all modern
agreements on foreign investment contain specific provisions covering precondi-

tions for and consequences of expropriation.

1. The right to expropriate

Consistent with the notion of territorial sovereignty, the classical rules of inter-

national law have accepted the host state’s right to expropriate alien property in

principle. Indeed, state practice has considered this right to be so fundamental
that even modern investment treaties (often entitled agreements ‘for the promotion
and protection of foreign investment’) respect this position. Treaty law typically
addresses only the conditions and consequences of an expropriation, leaving the
right to expropriate as such unaffected.!

Even clauses in agreements between the host state and the investor that freeze the
applicable law for the period of the agreement (‘stabilization clauses’)? will not
necessarily stand in the way of a lawful expropriation. The position is less clear if
such an agreement explicitly excludes the right to expropriate. Except in extreme
circumstances, an international tribunal will probably interpret such a clause in a

literal manner. In practice, however, such far-reaching provisions have played no
significant role.

! Some states (eg Ecuador, Peru) have in the past provided in their constitutions that their
contractual agreements with foreign investors may not be changed by a unilateral act. But they have
not gone as far as excluding the right to expropriate. Article 249 of the Constitution of Ecuador (1998)
provided for all contracts relating to public services: “The agreed contractual conditions cannot be
modified unilaterally by law or other measures.” Article 62 of the 1993 Peruvian Constitution states:

‘Through contract-laws, the State can establish guarantees and grant assurances. They may not be
amended legislatively.’

2 See pp 82 et seq.
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9. The three branches of the law

i iate, i ional law on expropriation
the right of the host state to expropriate, internation X
Easocﬁaiclopec% three branches, which regulate the scope and conditions of the

ercise of this power. The first one defines the interests that will be protected.
Xl

 This facet has not traditionally been in the forefront of academic and practical
“hi :
 liscussions but has received some prominence more recently. Most contemporary

. 0 (133 3
heir provisions dealing with expropriation, refer to ‘investments.
Similarly, the jurisdiction of arbitral tribunals is typically restricted to disputes

 arising from “nvestments’. Therefore, it is ‘investments’ as defined in these treaties
_ar
that are protected.’

The second branch concerns the definition of an e‘xpropria%tion. While tl}1s
matter raises no questions in cases of a formal expropriation, the;1 1ss}I1e r.n:;ly ac%ttlgz
2 high degree of complexity when the hosf state mterfe.res with the rig ft:hc; he
foreign owner without a formal taking of title. Indeed, in the practice o p

three decades, most cases relating to expropriation have turned on the controversy

of whether or not a ‘taking’ had actually occurred. Matters of public health, the
environment, or general changes in the regulatoFy system may prompt a t;ta;)e a;c;
regulate foreign investments. This has led t0 c}anns against th;: S’tlil}tle or11 o ;ms i
that a regulatory taking o:h indirccc;it ‘:xlproarlatlon has occurred. The ele

indi jarion are discussed below.

m(}ll“fgttf:i(fcio}?rr;téﬁ of the law on expropriation relates to .the cond'itions unc}er
which a state may expropriate alien property.'Tk‘le .clas'smal requilrements otr
lawful expropriation are a public purpose, non—élscnrnmatlox?, as we :}s prr(r)lmfn:
adequate, and effective compensation. In practice, the reqtlurf:men't 3. co pd -
sation has turned out to be the most controversial aspect. This issue is discussed 1

the next section.

3. The legality of the expropriation

It is today generally accepted that the legality of a measure of expropna.noz is
conditioned on three (or four) requirements. These requirements are contained in

most treaties. They are also seen to be part of customary international law. These
requirements must be fulfilled cumulatively:

« The measure must serve a public purpose. Given the broad meaning of ‘Rubh;
purpose’, it is not surprising that this requirement has rarely'befafxii questxc;n; !
by the foreign investor. However, tribunals did address the significance of t
term and its limits in some cases.”

3 For the concept of an investment, see pp 60 et seq. See further p 248.

48 101 et seq.
5 S:: Eg ADC v Hungary, Award, 2 October 2006, paras 429-33.




100 Expropriation

* The measure must not be arbitrary and discriminatory within the generally
accepted meaning of the terms.

* Some treaties explicitly require that the procedure of expropriation mus
follow principles of due process.® Due process is an expression of the min.
imum standard under customary international law and of the requirement o
fair and equitable treatment. Therefore, it is not clear whether such a clause,
the context of the rule on expropriation, adds an independent requirement for
the legality of the expropriation. .

* The expropriatory measure must be accompanied by prompt, adequate, and

effective compensation. Adequate compensation is generally understood today

to be equivalent to the market value of the expropriated investment.

Of these requirements for the legality of an expropriation, the measure of compen-
sation has been by far the most controversial. In the period between roughly 1960

and 1990, the rules of customary law on compensation were at the centre of the
debate on expropriation. They were discussed in the broader context of economic
decolonization, the notion of ‘Permanent Sovereignty over Natural Resources’, and
of the call for a new international economic order. Today, these fierce debates are

over and nearly all expropriation cases before tribunals follow the treaty-based
standard of compensation in accordance with the fair market value. In the termin-
ology of the eatlier decades this means ‘full’ or ‘adequate’ compensation. However,
this does not mean that the amount of compensation is easy to determine.
Especially in cases of foreign enterprises operating on the basis of complex con-
tractual agreements, the task of valuation requires close cooperation of valuation
experts and the legal profession.

Various methods may be employed to determine market value. The discounted
cash flow method will often be a relevant yardstick, rather than book value or
replacement value, in the case of a going concern that has already produced income.
Before the point of reaching profitability, the liquidation value will be the more
appropriate measure.”

A traditional issue that has never been entirely resolved concerns the conse-
quences of an illegal expropriation. In the case of an indirect expropriation,
illegality will be the rule, since there will be no compensation.

According to one school of thought, the measure of damages for an illegal’

expropriation is no different from compensation for a lawful taking. The better
view is that an illegal expropriation will fall under the general rules of state
responsibility, while this is not so in the case of a lawful expropriation accompanied
by compensation. In the case of an illegal act the damages should, as far as possible,
restore the situation that would have existed had the illegal act not been committed.
By contrast, compensation for a lawful expropriation should represent the market
value at the time of the taking. The result of these two methods can be markedly

6 See eg the 2004 and 2012 US Model BITs, Art 6(1)(d).
7 See pp 296-7.

different.

of compensation and damages is discussed in more detail in ChapterX on the
_ certlement of investment disputes.’

rcquire
convertible currency.!!

questi
jeopar
open t
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8 The difference will mainly concern the amount of lost profits. The issue

The requirement of ‘prompt’ compensation means ‘without undue delay’.1® The
' ment of ‘effective’ compensation means that payment is to be made in a

4. Direct and indirect expropriation

The difference between a direct or formal expropriation and an indirect expropri-
ation turns on whether the legal title of the owner is affected by the measure in

on. Today direct expropriations have become rare.!2 States are reluctant to
dize their investment climate by taking the drastic and conspicuous step of an
aking of foreign property. An official act that takes the title of the foreign
investor’s properiy will attract negative publicity and is likely to do lasting damage
to the state’s reputation as a venue for foreign investments. o

As a consequence, indirect expropriations have gained in importance. An indir-
ect expropriation leaves the investor’s title untouched but clepr.ives him of the
possibility of utilizing the investment in a meaningful way. A typical feature‘ofl an
indirect expropriation is that the state will deny the existence of an expropriation
and will not contemplate the payment of compensation.

(a) Broad formulae: their substance and evolution

The contours of the definition of an indirect expropriation are not precisely drawn.
An increasing number of arbitral cases and a growing body of literature on the
subject have shed some light on the issue but the debate goes on.!3In some recent
decisions by the International Centre for Settlement of Investment Disputes

(ICSID), tribunals have interpreted the concept of indirect expropriation narrowly
and have preferred to find a violation of the standard of fair and equitable

treatment. !4 '
The concept of indirect expropriation as such was clearly recognized in the early

case law of arbitral tribunals and of the Permanent Court of International Justice

8 See eg D W Bowett, ‘State Contracts with Aliens: Contemporary Developments on Compen-
sation for ’lg'ermination or Breach’ (1988) 59 BYIL 47; Case Concerning the Factory at Chorzdw, 1928,
PCIJ, Series A, No 17, 47. For a full discussion, see I Marboe, ‘Compensation and Damages in
International Law, The Limits of “Fair Market Value”’ (2006) 7 ] World Investment ¢ Trade 723.

9 See pp 294-7.

10 R Dolzer and M Stevens, Bilateral Investment Treaties (1995) 112.

11 Dolzer and Stevens, n 11.

12 Byt see Funnekotter v Zimbabwe, Award, 22 April 2009. ‘

13 See Y Fortier and S L Drymer, ‘Indirect Expropriation in the Law of International Investment:
I Know It When I See It, or Caveat Investor’ (2004) 19 JCSID Review-FIL] 293.

14 See pp 117 et seq.
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in the 1920s and 1930s.!* Today itis generally accepted that certain types of
measures affecting foreign property will be considered an expropriation, and require -
compensation, even though the owner retains the formal title. What was and
remains contentious is drawing the line between non-compensable regulatory and
other governmental activity and measures amounting to indirect, compensable
expropriation. The issue is of equal importance to the host state, which may wish
to broaden the range of non-compensable activities, and to the foreign investor, who
will argue in favour ofa broad understanding of the concept of indirect takings.
Bilateral and multilateral treaties and draft treaties typically contain a reference 1o,
indirect expropriation Or to MeAasures tantamount to expropriation. The Abs—
Shawcross Draft Convention on Investment Abroad (1959) referred to ‘measures
against nationals of another Party to deprive them directly or indirectly of their
property . Essentially, the same wording appears in the 1967 Organisation for
Economic Co-operation and Development (OECD) Draft Convention on the
Protection of Foreign Property. The Draft United Nations Code of Conduct on
Transnational Corporations referred to ‘[alny such taking of property wheth
direct or indirect’. The 1992 World Bank Guidelines on the Treatrment of Foreign
Direct Investment speaks of expropriation or ‘measures which have similar eftects’
Similarly, the 1998 OECD Draft for a Multilateral Agreement on Investment reft
to ‘measures having equivalent effect’. Another variation is contained in the Not
American Free Trade Agreement (NAFTA) of 1992, which speaks of ‘a measur
rantamount to nationalization or expropriation’. The 1994 Energy Charter Tre
similarly refers to ‘a measure or measures having effect equivalent to nationalizatio

(PCIJ)

or expropriation’.
Most current bilateral investment treaties contain similar language. The curr
French Model Treaty states: ‘Neither Contracting Party shall take any measures
" expropriation or nationalization or any other measures having the effect of disp
session, direct or indirect, of nationals or companies of the other Contracting P:
of their investments.’'® According to the German Model Treaty ‘(i]nvestments
investors of either Contracting State shall not directly or indirectly be expropriat
nationalized or subjected to any other measure the effects of which would
tantamount to expropriation or nationalization’.!” The Model Treaty used b
United Kingdom provides that “[i]nvestments of nationals or companies of €
Contracting Party shall not be nationalized, expropriated or subjected to meastt
having effect equivalent to nationalization or expropriation’.'®
The 2004 and 2012 US Model BITs approach the issue in greater detail.
stating in Article 6(1) that ‘[n]either Party may expropriate or narionalize a cov
investment either directly or indirectly through measures equivalent to expr

ation or nationalization’,!? a special Annex B entitled ‘Expropriation’ adds: =

[ RIAA 307 (1922); Case Concerning Cert  German' b
No 7, 3. '
17 German Model Treaty, Art 4(2).

19 See US Model BITs, Art 6(1).

15 See Nerwegian Shipowners’( Tlaims,

in Polish Upper Silesia, 1926, PCI], Series A,
16 French Model Treaty, Art 6(2).
18 UK Model Treaty, Art 5(1).
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) The L . .
(a) h :ctcrmmatlon of whether an action or series of actions by a Party, in a specific fact
ation, constitutes an indirect ex iati i )
situat propriation, requires a case by case, £
s : tion, y case, fact-based
acgo Iy tlhz;)t cor:licrsé among othemfactors: (i} the economic impact of the government
n, although the fact that an action i i
or series of actions by a Party h
adon. . . . y y has an adverse
oA n the economic value of an investment, standing alene, does not establish thatan
indire iati i
e fc:t CerEpélatlon has occurred; (ii) the extent to which the government action
erter isti : i
eres with distinct, reasonable investment-backed expectations; and (iii) the char-
acter of the government action.

(b)

gxc'ept :in razic circumstances, non-discriminatory regulatory actions by a Party that are

esign i iti i .

hcﬂ%hesa?n apglu}ed to protect legitimate public welfare objectives, such as public
, safety, and the environment, do not constitute indirect expropriations.2’

/r\ercr:i)vnegd tlsiceb'r(l)ader fqrmu.lac propos'ec'i in gcnera! studies and drafts, some have
ei pecial attention in the decisions of arbitral tribunals and in academi
writings. Harvard Professors Sohn and Baxter included in their 1961 Draft lec
vention on the International Responsibility of States for Injuries to Alien Zion
that is elaborate and contains specific categories of indirect takings: e

A taking of property includes not only an outright taking of property but also any such

unreason i i j i
, onable interference with the use, enjoyment, or disposal of property as to justify an

inferen i
o ce that the owner thereof will not be able to use, enjoy, or dispose of the proper
within a reasonable period of time after the inception of such interference.?! P ¢

The 1986 Restatement (Third) of the Foreign Relations Law of the United States

(§712) is much shorter and in its text only speaks ofa ‘taking’. Comment {(g) refers

o actions ¢ o
g a(}tll:)ns t‘hat have tfle effect of “taking” the property, in whole or in large part
outright or in stages (“creeping expropriation”)’. ’

A United Nations Conference on Trade and Development (UNCTAD) study

prepared i i
:phps‘ ;d “11-2000’ uses different language and considers that ‘measures short of
- physic ings i
*i, a}; ) takings may amount to takings in that they result in the effective loss of
e - . . . . i
gement, use or control, or a significant depreciation of the value, of the assets

of a foreign investor’.??

In . o -

- an eajy influential article Gordon Christie reviewed the then existing case law
d point . . .

and pointed to certain recognized groups and categories of indirect takings, withour

;{n attempt to present a general formula.?® Judge Rosalyn Higgins, in her 1982
- Hague Lectures, questioned the usefulness of a distinction between non-compen-

sable bona fide governmental regulation and ‘taking’ for a public purpose:

i;aéhls fflisrim:tli)o‘n intellectually viable? Is not the State in both cases (that is, either by a
m}:}gm;r;puh lic purposc, er by regulating) purporting to act in the common good? Andyin
; as the owner of the property not suffered loss? Under international law standards

#2004 and 2012 US Model BITs, Annex B, para 4.

2 L B Sohn and R R Baxter, ‘R ibili { i
Alens (1900] 5ot 45, Ssg(mis%)g)lz)liw of States for Injuties ro the Economic Interests of #i%

22
UNCTAD, Series on [ssues in [ 7 erty
ng D, Series ues in nternational Invesement Agreements: Taki P ’ i
C Christie, “What Censtitutes a Taling of Property under !ntema’:igil g‘fw?; (%%02?)3(%

BYEIL 307.
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?gﬁ:}MdThe Eovernment had also granted corresponding subsidies to UNA-

ORA C;)}:inexrl’tob eep the transport system on the Congo River viable. This made
s business e ical i '

here e o eakime T Saido::onomlc y unsustainable. The PCIJ concluded that

and effect) to a taking, would need to be

a regulation that amounted (by virtue of its scope
interest). And just

‘for a public purposc’ (in the sense ofa gencral‘ rather than for a private,
compensation would be due.4
that the international law of expropriation has
essentially grown out of, and mirrored, parallel domestic laws.2®> As a consequence
of this linkage, it appears plausible that measures that are, under the rules of key
domestic laws, normally considered regulatory without requiring compensation,
will not require compensation under international law either.
The importance of the effect of a measure for the question of whether an
expropriation has occurred was highlighted by Reisman and Sloane:
ation must be analyzed in consequential
is the effect of governmental conduct—whethe
or some combination of the three—on foreign
not whether the state promulgates a formal

expropriate. For purposes of sty
international law does

It has been argued elsewhere
The Court...i i :
rt.. . is unable to see in his [Mr Chinn’s} original position ~which was character

ized by the possessi i
nmureyofal g session of(oi:ustﬁmers and the possibility of making a profit anything in the
enuine vested right. Favourable busi iti ]

: . e business conditions and good-wi i
Ranize ofa . ight. good-will are transi
e tan(cic;, subject to inevitable changes;...No enterprise...can escape fro Cl?t

ces and hazards resulting from general economic conditions.?? P " e

The arbitration i
’insuranceritlonhm Revere Copper v OPIC3? concerned a dispute arising from the
insurance | y t (;: llJ)S Overseas Private Investment Corporation (OPIC)3! of an
nestmen made by thfe US claimant in Jamaica. Revere Copper had made
e im\;e956tr7nznrs in the Jamaican bauxite mining sector. An agreement
n . bl )
goncludec in 136 hetween RJA, the investor’s local subsidiary, and the Jamaican
ent fixed the taxes and royaltie i ‘
s to be paid by RJA f i
Srovemm ! : y or a period of 25 years
i ,t;})l i J;d;d‘that no furt.hf:r taxes or financial burdens would be imposed onyR]A
Gyovemme ?u::an authorities. However, in 1972, the newly elected Jamaican
Governy [}I:e :ennounced bfar—rezcgmg reform of the bauxite sector and, in 1974
¥ venues to be pai RJA so drasti ’
. Lo
iy y Rj stically that RJA ceased operating in
Revere Co i
e pper tlclien so;iht recovery under its OPIC insurance contract, alleging
1 easures adopted by the Jamaican G :
: n Government amounted i
o the es 2 ‘ ed to an expropri-
agon of d:gc;reds investment. The General Terms and Conditions of thepOIE’IC
: ed ‘expropriatory action’, inter ali ‘ i
: ) r alia, as: ‘any act hich
ract : ction, alia, as: “any action whic ...for a
tiod. o&e year directly results in preventing. .. the Foreign Enterprise from
ercising effective control over the i iti !
; use or disposition of substanti i i
‘ tantial portion of
property or from constructing the proj i ; there
, roject or operating th ’
Fopery or from ep p g the same.” Although there
: rec i
2 Seenno ol tht 1n:rferenc? v&.nth Revere’s physical property, the majority of the
fhuna founc t 3[ the repudiation of the guarantees given to Revere amounted to
! . . . .
- cion ¢ tt | a res;lted in preventing the foreign enterprise from exercising
ntrol over the use or dispositi i i
: disposition of a substantial portion of its property:

ave increasingly accepted that expropri

tribunals h
rather than in formal terms. What matters
malfeasance, misfeasance, or nonfeasance,
ts or control over an investment,
claums its intent to
o make adequate reparation,
26 [Footnotes omitted]

property righ
decree or otherwise expressly pro
responsibility and the obligation t
distinguish indirect from direct expropriations.

the formula most often found is that an ex|

f a ‘substantial deprivation’ of an investmen
llustrated in ligh

propriation will
L27

In recent jurisprudence,
be assumed in the event 0

The oscillating understanding of this appreach may be i

relevant jurisprudence.

(b) Judicial and arbitral practice: some illustrative cases

Cases decided by tribunals demonstrate the variety of scenarios in which

‘question of indirect expropriation may arise. Tribunals have had to adapt:
focus of inquiry to t consequently, an emphast

hese different circumstances;
different aspects of the law should not necessarily be construed as an expression
the facts of a case simply highlight on

ly one specific f
and neglect of other possible factors dees not result from oversight but

irrelevance to the specific circumstances. A short survey of cases may S€rv
Jemenstrate the diversity of factual bases and of the reasoning of tribunals.

The Oscar Chinn case®® concerned the interests of a British shipping compz
the Congo. In the aftermath of the economic crisis of 1929, the Belgian Go

d in the shipping trade on the Congo River by reducing the
artly state-owned com

inconsistency. Often,

OPIC argue i i

e itgis i; that R]A still has all the rights and property that it had before the events of
I dgogsc:smq of. the plant and other facilities; it has its Mining Lease; it can
: : id before. This may be true in a formal sense b d ;
nirol’ of the use and operation of its p i I e e e
‘ . ‘ roperties as any longer ‘effective’ in vi A

‘ « : y longer ‘effective’ in view

sstruction by Government actions of its contract rights.?? o the

ment intervene
charged by Mr Chinn’s only competitor, the p

he Arbitr i . .
o ?l. 'frlbunal came to this cenclusion by emphasizing that ‘control in a
str i : . :
© 1 ial enterprise . . . is exercised by a continuous stream of decisions’* and

4 R Higgins, “The Taking of Property by the State: Recent Developments in Internacional.

(1982-111) 176 Recueil des Cours 259, 331.
25 R Dolzer, ‘Indirect Expropriation of Alien Property’ (1986)
26 W M Reisman and R D Sloane, ‘Indirect Expropriation and i

{2003) 74 BYBIL 115, 121.

77 See eg Société Générale v Bominican Republic, Award, 19 September 2008, para 64

Projedbolding v Ukraine, Award, 8 November 2010, para 408.
38 Oscar Chinn C se (UK v Belgium), 12 December 1934, P

1 JCSIB Review-FIL] 41,
ts Vahuation in the BIT G

2 At27 30 Revere C ”,
7. i opper v OPIC, Award, 24 A
. On investment insurance and OPIC, see pp ;78 et seugust 17
2 Revere Copper v OPIC, 291--2 l K
3 Ac292. '

ClJ, Series A/B, No 63, 4
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and purpose of a measure, in reference to the .role of the'intent ofa govle;r:,r;etr}llte,
consideration of the issue of legitimate expectations of the investor, contro o the.
investment, the need for regulatory measures, and the duration of a measure. e S
issues are discussed explicitly in some decisions, alth.oug'h they alrc not neceslieiltr;;l
the key to a fully homogeneous theory that does.]ustlcc? to al einjtm.g. arl ;
decisions. But they will assist in a better understanding of individual decisions and

trends. o o
ge’;\?;ilsurprisingly, significant lacunae and open issues rcrn}::mhm the Iaivsx;ﬁte;:?gr;mg
indirect expropriation. Domestic courts 'have grappled w1;1 the samerleit s for 8
longer. Despite the benefit of constitutional texts and ¢ Iel orlf)l;)ge Szme[imes
national legal systems, they have been unable to resolve a prf(z11 ems. Somedm
these courts have stated that broad formulae will not be helpful as guide

judicial reasoning.”?

(c) Effect or intention?

The effect of the measure upon the economic benefit fmd value as we:ll as upon ;h
control over the investment is the key question when it comes to 'declclimg xf{hf:t ’
an indirect expropriation has taken place. Whenever thlS- ef‘fcgt is S}Lll Sta?a[;{aingn'
lasts for a significant period of time, it will be assumed prima facie that a

s occurred.8? .
theTpr;l())Erc;;tlZ }l*ltzve accordingly based their decisions on ecopomi{c cgnmfiera.
Indirect expropriation was seen to e)fist {fthe measure constm;lte a _cpn's;lat:}
the economic use and enjoyment, ‘as if the rights rela‘tcd thereto such 2 /
income or benefits. .. had ceased to exist’_,81 or when th? use or en]?);xzn
benefits related thereto is exacted or interfered with to a similar extent’.82 &

formulae and phrases have also been used.®?

7 See eg Andrus v Allard, 444 US 51, 65; 100 S Cr 318 (1979):

i ich judicial interventi der the Takings Cla
i bstract or fixed point ar which judicial intervention under ¢ Taking ‘
g:fof;l:s Zg;rosprr}l;te. ;:orm uﬁ(s} ang facrars have been developed in a variety of settings.-See.
tral, above, at 123-8. ) ) i
P”;{jcsifzti,:n ;f'each case, however, ultimately calls as much for the exercise of judgmch
for the application of logic. ' b
; b ; (roetz v Burundi, Award, 10
S wecian SP > Claims, } RIAA 307 (1922); G
1999'%16//e zkjg'fej\%ge ejent%%g;eff\wu;rd, 12 April 2002; Metziclad Corp v Mexico, Award, 30
2000; CME v Caech Republic, Partial Award, 13 September 2001. :
Bl TECMED v Mexico, Award, 29 May 2003, para 115.
82 A AL 116. . . . . SR
83 Setep;'r(lzortier and S L Drymer, ‘Indirect Expropriation in the'Law of Intemat(;g?al Inves
[ Know It Shen I See It, or Caveat Investor’ (2004) 19 ICSID Revie FIL] 293, 305:

the required level of interference with such rights —has been variously (ch;rlbe(ié;f~
unreasonable; (2) an interference that renders righes so useless that shey st be eem;’ e
been expropriated; (3) an interference that deprives the m\;:sror {of fzzr:v,;ia:;zlmfiwtg
j i ¢ hat makes rights practrcally wseless; (3 NG
o nership; (4) an interference ¢ . T o o e
suffici stricti t a conclusion that the property has :
fpsithy Testriciive t@ warran 1cius e
i):'ée&rfgrerf)ce that deprives, in whole or in significant };:art, j_e z;;e Lz; ;gggsaiaﬁbli f(fni; eiaig
ic benefi ; interference that radically deprives the ec ;
economic benefiz of the property; (7) an inte 4 5 ormical
and enjoymeeft of an investment, as if the rights related thereto had ceased to exist; {814
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In RECCv Morocco 34 the Tribunalstated thar an indirect expropriation exists in
cases where the measures have ‘substantial effects of an intensity that reduces and/or
removes the legitimate benefits related with the use of the rights targeted by the
measure to an extent that they render their further possession useless’.85

Other decisions have in various wording and degrees also emphasized the effect
of the measure.®¢ The Tribunal in CMS » Argentina® found that no indirect
expropriation had occurred when Argentina unilaterally suspended a previously
agreed tariff adjustment scheme for the gas transport sector in the context of its
economic and financial crisis. The US company CMS had argued, inter alia, that
the suspension of the tariff adjustment formula amounted to an indirect expropri-
Argentine gas transport sector. The Tribunal rejected

“this argument even though it admitted that the measures had an important effect
~on the claimant’s business:

The essential question is therefore to establish whether the enjoyment of the property has
been effectively neutralized. The standard that a number of tribunals have applied in recent

cases where indirect expropriation has been contended is that of substantial deprivation. . .,

the investor is in control of the investment; the Government does not manage the day-ro-

day operations of the company; and the investor has fill ownership and control of the
investment. 8

In Telenor v Hungary,®* the investor held a telecom concession which was affected by

aspecial levy on all telecommunications service providers. The Tribunal held that in

der to constitute an expropriation, the conduct complained of must have a major
dverse impact on the economic value of the investment.”® The Tribunal said:

interference with the investor’s rights must be such as substantially to deprive the
vestor of the economic value, use or enjoyment of its investment.%! ., In considering
whether measures taken by government constitute expropriation the determinative factors
are the intensity and duration of the economic deprivation suffered by the investor as the

esult of them, %2

interference that makes any form of explaitation of the property disappear. . .; (9) an interfer-
ence such that the property ‘can no longer be put to reasonable use.
4 RECC v Morocco, Award, 22 December 2003.
At para 69 {original in French: ‘avoir des effets substantiels d’unc intensité cerraine qui réduisent
i font disparaitre les bénéfices légitimement artendus de Vexploitation des droits objets de ladite
tired un point tel qu'ils rendent la détention de ces droits inutile’). See also LESI v Algeria, Award,
November 2008, para 132; Bayindir v Pakistan, Award, 27 August 2009, para 459,
Tipperss, Nbbery, McCarthy, Stratton v TAMS-AFFA Consulring Eng’rs of Iran; Biloune » Ghana,
d on Jurisdiction, 27 October 1989; Meraiclad Corp v Mexico, Award, 30 August 2000; Wena »
2t Award on Merits, 8 December 2000; Sanza Elene v Costa Rica, Award, 17 February 2000; CAME
22)y Republic Partial Award, 13 September 2001; Afiddle Fast Cement v Egypts Award, 12 April
oetz v Burundi, Award, 10 February 1999,
S CAMS v Argentina, Award, 12 May 2005.
At paras262, 263. See also Revere Copper v @PIC, 56 1LR (1980) 258 and the cases discussed by
HAldrich, *Whar Constitutes a Compensable Taking of Property? The Decisions of the Iran-
tectStates Claims Tribunal’ (1994} 88 AJIZ 585.
Telenor v Hungary, Award, 13 September 2006.
' Atpara 64, ' At para 65.
70. Footnote omitted.
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i h
assured, thereby safeguarding the very object and purpose of the protection sought by the

treaty.
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127 Tykios Tokelés v Ukraine, Award, 26 July 2007, para 120.
128 Azurix v Argentina, Award, 14 July 2006.

17 At para 322. ' - il 3 October 2006,
130 LG&E v Argentina, Decision on Liability, 3 October 2

131 At paras 188, 191. Footnotes omitted.
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(f) Partial expropriation

e

Some tribunals have accepted the possibility of an expropriation of particular rights
that formed part of an overall business operation without looking at the issue of
control over the entire investment.'®? In Middle East Cement v Egypt,'33 the
investor had, inter alia, obtained an import licence for cement and had operated
aship. Egypt subsequently took measures that prevented the investor from operat-
ing its licence and seized and auctioned the ship. The investor raised a series of
claims in respect of which it alleged expropriation. These included but went beyond
the import licence and ownership of the ship. The Tribunal looked at these claims

separately and determined in respect of each whether an expropriation had taken
place. It found that the licence qualified as an investment and that the measures

that prevented the exercise of the rights under it amounted to an expropriation,!34

The Tribunal examined separately whether an expropriation of the ship had

occurred and gave an affirmative answer.!35 Several other claims of expropriation

in respect of other rights were also examined but denied for a variety of reasons, 136

Therefore, Middle East Cement demonstrates that it is possible separately to expro-

priate specific rights enjoyed by the investor regardless of control over the overall

investment.

In Eureko v Poland,'37 the investor had acquired a minority share in a privatized
insurance company. A related agreement granted the investor the right to acquire
further shares thereby gaining majority control of the company. The right to
acquire the additional shares was subsequently withdrawn by the state. The original
investment remained unaffected. The Tribunal found that the right to acquire
further shares constituted ‘assets’, which were separately capable of expropri-
ation.'® Tt follows from this decision that even where control over the basic
investment remains unaffected, the taking of specific rights related to the basic
investment may amount to an expropriation.!3?

In Grand River v United States40 the Tribunal suggested that under the rules of
the NAFTA, only an expropriation of the investment as a whole will fall under the
rules of the Treaty. This view of the NAFTA (and the law of expropriation in general)
is too narrow; indeed, it appears from the case law discussed in the decision 4! that
the Tribunal may have failed to distinguish between the questions of the definition of
a taking and the extent to which an investment may have been expropriated.

132 Waste Management v Mexico, Award, 30 April 2004, paras 141, 147; EnCana v Ecuadar, Award,

3 February 2000, paras 172 83. For an extensive discussion, see U Kriebaum,
(2007) 8 / World Investmens ¢ Trade (9.

"33 Middle East Cement v Egypr, Award, 12 April 2002.

B4 At paras 101, 105, 107, 127.

35 Ac paras 138, 144.

136 At paras 152-6, 163-5.

"3 Eureko v Poland, Parrial Award, 19 August 2005.

B8 At paras 239 41.

B9 See U Kriebaum, ‘Partial Expropriation’ (2007) 8 / World Investment ¢ Trade (9.

Y Grand River v United States, Award, 12 January 2011, para 146.

"1 At paras 148 et seq.
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(h) Duration of a measure

i i oreign investor
The duration of a govemmental measure affecting the interests of a foreign inv:
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LG&E v Argentina also ruled that the duration of the measure }}ad to be takiﬁ .
hecount.!83 The Tribunal found that, as a rule, only an interference tha

permanent will lead to an expropriation:

i i he degr

Similarly, one must consider the duration of the measure as 1t relates to t gﬁst
, ip ri on m
interference with the investor’s ownership rights. Generally, the expropriati ’

i <i f der International Law? (196
173 ~ Christie, “What Constitutes a Taking of Property un :
BYBILS?OS ?Wag;:i ‘International Investment, Expropriation and Envl‘rox;x?entz;:l Prox:?;
(1999) 29 G)ohien Gate University L Rev 465; W M Reisman and R D Sloane, Indirect Exprop
; - n in the BIT Generation’ (2003) 74 BYBIL 115. o .
an??ktsgg:ll?in;:t:/tibebett, McCarthy, Stratton v TAMS AFFA Consulting Engrs gf Imn,ﬂG ]IL?:;
CTR 219 255 (1,984); Phelps Dodge Corp v Imn’Ulg()CIEFE 3U(§19%§)R 121 (1986); Jam k
Vi ) bi, and Allan ] Saghi v Iran, 14 Iran USC B). ‘ ' ’
Mtffﬁaeé'ggﬁElD?Mexico, {%wfrd, 29 May 2003, para 116; Generarion Ukraine !/ ‘[;;kratn; lj:;:f et
September 2003, para 20.32; Azurix v Argentina, Awarrt:_l, 14h]uly 2’006, para 313: ‘How :
d : be judged by the specific circumstances of each case.
migg Sm)u Sz\/lyeri v %amzda, First Partial Award, 13 November 2000.
177 At para 283.
178 Ag para 287.
179 We[:m Horels v Egypt, Award, 8 December 2000.
180 A 99 '
181 W;e[:t;:zr:}-[otelr v Egypt, Decision on Interpretation, 31 October 2005.
182 A¢ para 120. o
183 LGPd‘E v Argentina, Decision on Liability, 3 October 20006.
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permanent, that is to say, it cannot have a temporary nature, unless the investment's

successful development depends en the realization of certain activities at specific moments
. . .
that may not endure variations.!%4

The Tribunal concluded:

Thus, the effect of the Argentine State’s actions has net been permanent on the value of the
Claimants’ shares, and Claimants’ investment has not ceased to exist. Without a permanent,
severe deprivation of LG&E’s rights with regard to its investment, or almost complete

deprivation of the value of LG&F’s investment, the Tribunal concludes that these circum
stances do not constitute expropriation.'#?

(i) Creeping expropriation

. Therules on protection of foreign investments must not be circumvented by way of

splitting a measure amounting to an indirect expropriation into a series of cumula-
tive steps which, taken together, have the same effect on the foreign owner.
Therefore, it has long been accepted that an expropriation may occur ‘outright or

in stages’.!8¢ Thus, the term ‘creeping expropriation’ describes a taking through a

series of acts.!8” A study by UNCTAD referred in this context to ‘a slow and
incremental encroachment on one or more of the ownership rights of a foreign
investor that diminishes the value of its investment’.188

- Practice has recognized the phenomenon of creeping expropriation on a number

_of occasions.'8? The Tribunal in Generation Ukraine v Ukraine'®® explained
_ creeping expropriation as follows:

Creeping expropriation is a form of indirect expropriation with a distinctive temporal
_ quality in the sense that it encapsulates the situation whereby a series of acts attributable

the State over a period of time culminate in the expropriatory taking of such property. ...
plea of creeping expropriation must proceed on the basis that the investment existed at a

particular point in time and that subsequent acts attributable to the State have eroded the
investor’s rights to its investment to an extent that is violative of the relevant international
standard of protection against expropriation.!?!

184 At para 193.
“18% At para 200.

186, See American Law Institute, Restatement (Third) of the Foreign Relations Law of the United States,

641(1987), § 712; G C Christie, “‘What Constitutes a Taking of Property under International Law?’
62) 38 BYBIL 307.

* The term ‘creeping expropriation’ has also occasionally been used interchangeably with the term
direct expropriation’.

® UNCTAD, Series on Iisues in International Investment Agreements: ‘Taking of Property’ (2000)
12.

183 See also Biloune v Ghana, 95 ILR (1994) 184, 209; TECMED v Mexico, Award, 29 May 2003,

Para144; cf also Are 15 of the ILC Articles on State Responsibility in ] Crawford, 7#e International
1w Commission’s Articles on State Responsibility (2002) 141; Santa Elena v Costa Rica, Award, 17

ehtuary 2000, para 76; Azurix v Argentina, Award, 14 July 2006, para 313.

0. Generation Ukraine v Ukraine, Award, 16 September 2003; also Rumeli v Kazakbstan, Award,
Tuly2008.
1

At paras 20.22, 20.26.
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The decision in Tradex v Albania'? emphasized the cumulative effect of
measures in question:

While the. .. Award has come to the conclusion that none of the single decisions and ey,
alleged by Tradex to constitute an expropriation can indeed be qualified by the Tribunéel
expropriation, it might still be possible that, and the Tribunal, therefore, has to examine :
evaluate hereafter whether the combination of the decisions and events can be qu
as expropriation of Tradex’ foreign investment in a long, step-by-step process by Albania 193

In Siemens v Argentina,'* the host state had taken a series of adverse measures
including postponements and suspensions of the investor’s profitable activitie

fruitless renegotiations, and ultimately cancellation of the project. The Tribung]

fqund that this had amounted to an expropriation and described creeping expropri
ation in the following terms: :

By definition, creeping expropriation refers to a process, to steps that eventually have the
effect of an expropriation. If the process stops before it reaches that point, then exprop
ation would not occur. This does not necessarily mean that no adverse effects would have

occurred. Obviously, each step must have an adverse effect but by itself may not be
significant or considered an illegal act. The last step in a creeping expropriation that tilts
the balance is similar to the straw that breaks the camel’s back. The preceding straws may.

not have had a perceptible effect but are part of the process that led to the break.195

Professor Reisman and R D Sloane have rightly pointed out that the issue must

sometimes be seen in retrospect:

Discrete acts, analyzed in isolation rather than in the context of the overall flow of events
may, whether legal or not in themselves, seem innocuous vis-3-vis a potential expropriation?
Some may not be expropriatory in themselves, Only, in retrospect will it become evident
that those acts comprised part of an accretion of deleterious acts and omissions, which in the
aggregate expropriated the foreign investor’s property rights. . .. Because of their gradual

and cumulative nature, creeping expropriations also render it problematic, perhaps even

flrbltrary, to identify a single interference (or failure to act where a duty requires it) as the
moment of expropriation’.196

5. Expropriation of contractual rights

“The taki'ng away or destruction of rights acquired, transmitted, and defined by a
contract is as muclr} a wrong, entitling the sufferer to redress, as the taking away or
destruction of tangible property.’ This principle, stated in 1903 by a member of the

192 Tradex v Albania, Award, 29 April 1999.
;ZZ At para 191,
Stemens v Argentina, Award, 6 February 2007,
:ZZ At para 263. w
W M Reisman and R D Sloane, ‘Indirect E ati i ion i
Generation’ (2003) 54 AvalL 118,23 xpropriation and its Valuation in the BIT
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s_Venezuela Mixed Claims Commission in the Rudloff case,'”7 was followed in
922 by the Permanent Court of Arbitration in the Norwegian Shipowners case'9®
d also by the PCIJ in 1926 in the Chorzdw Factory case.'® Cases decided in

investment arbitrations®° and by the Iran~US Claims Tribunal**! have confirmed

this position.

In Amoco International Finance Corp v Iran the Iran—US Claims Tribunal held

¢that expropriation may extend to any right that can be the object of a commercial

rransaction.?0? The Arbitral Tribunal in Tokios Tokelés v Ukraine stated that all
business operations associated with the physical property of the investors are
covered by the term ‘investment’, including contractual rights.2%3

In the modern investment context, many investment decisions are accompanied
and protected by specific investment agreements with the host state, often covering

‘matters such as taxation, customs regulations, the right and duty to sell at a certain

price to the host state, or pricing issues. These agreements form the legal and
financial foundations of the investment, and the business decisions based upon
them may collapse in their absence. Thus, it is understandable that practically all
investment treaties state that contracts are covered by the term ‘investment’.2%4 In

turn, provisions dealing with expropriation in these treaties refer to ‘investments’. It

follows that contracts are protected against expropriation. The Tribunal in Siemens

: v Argentina,?*> applying the BIT between Argentina and Germany, said:

197 American—Venezuelan Mixed Claims Commission, Rudloff Case, Decision on Merits, [X RIAA
244, 250 (1959).

198 Permanent Court of Arbitration, Norwegian Shipowners’ Claim (Norway v United States), 13
October 1922, I RIAA 307 (1948). The arbitrators held that by requisitioning ships that were to be
built for Norwegian citizens, the US Government also expropriated the underlying construction
contracts.

199 Case Concerning Certain German Interests in Polish Upper Silesia, 1926, PCIJ, Series A, No 7, 3.

200 See SPP v Egypt, Award, 20 May 1992, paras 164-7; Wena Hotels v Egypt, Award, 8 December
2000, para 98; CME v Czech Republic, Partial Award, 13 September 2001, para 591; Impregilo v
Pakistan, Decision on Jurisdiction, 22 April 2005, para 274; Eureko v Poland, Partial Award, 19 August
2005, para 241; Bayindir v Pakistan, Decision on Jurisdiction, 14 November 2005, para 255; Azurix v
Argentina, Award, 14 July 2006, para 314; Inmaris v Ukraine, Decision on Jurisdiction, 8 March 2010,
para 66: contracts may lead to ‘a claim of money’ even if the agreement is fictious.

201 Article IV-2 of the Treaty of Amity between Iran and the USA (1955) protects not only
‘property’ but also ‘interests in property’. According to the tribunal in Phillips Petrolewm Company v
Iran, the term ‘interest in property’ was ‘included at the insistence of the United States for the stated
purpose of ensuring that contract rights in the petroleum industry would be protected by the treaty in
the same way as would the older type of property represented by a petroleum concession’ (see Phillips
Petroleum Company v Iran, Award, 29 June 1989, para 105).

202 Amoco International Finance Corp v Iran, Award, 14 July 1987, para 108.

203 Tokios Tokelés v Ukraine, Decision on Jurisdiction, 29 April 2004, paras 92-3.

204 See eg Energy Charter Treaty, Art 1(6)(f): ‘any right conferred by law or contract’. See also
NAFTA, Art 1139. See R Dolzer and M Stevens, Bilateral Investment Treaties (1994); G Sacerdoti,
‘Bilateral Treaties and Multilateral Instruments on Investment Protection’ (1997) 269 Collected
Courses of the Hague Academy of International Law 251, 381; R Higgins, ‘The Taking of Property by
the State: Recent Developments in International Law’ (1982-I11) 176 Collected Courses of the Hague
Academy of International Law 263, 271; UNCTAD, Series on Issues in International Investment
Agreements: ‘Taking of Property’ (2000) 36.

205 Siemens v Argentina, Award, 6 February 2007.
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The Contract falls under the definition of ‘investments’ under the Treaty and Article 4(2)
refers to expropriation or nationalization of investments. Therefore, the State parties
recognized that an investment in terms of the Treaty may be expropriated. There is nothing
unusual in this regard. There is a long judicial practice that recognizes that expropriation is

not limited to tangible property.?%

Not every failure by a government to perform a contract amounts to an expropri-
ation even if the violation leads to a loss of rights under the contract. A simple
breach of contract at the hands of the state is not an expropriation.”®” Tribunals

have found that the determining factor is whether the state acted in an official,
208

governmental capacity.

In the Jdapa Railroad case before the American Mexican Claims Comsmission
(1948),207 the decisive issue was whether the nullification of a contractual clause by
the Mexican Government was ‘effected arbitrarily by means of a governmental
power illegal under international law’. In Consortizm RFCC v Morocco, the Tribu-
nal differentiated between the mere exercise of a right and an action by the host
state ‘in a public capacity’ and placed emphasis on whether a law or a governmental
decree had been passed or a judgment executed.?!®

Other tribunals have held similarly that mere breaches of contract or defects in
its performance would not amount to an expropriation. What was needed was an
act of public authority.?'! In Siemens v Argentina,*'? the Tribunal, in the course of
its discussion of expropriation, found that a state party to a contract would breach
the applicable treaty only if its behaviour went beyond that which an ordinary
contracting party could adopt.?'? The Tribunal said:

for the State to incur international responsibility it must act as such, it must use its public
authority. The actions of the State have to be based on its ‘superior governmental power’. It
is not a matter of being disappointed in the performance of the State in the execution of a:
contract but rather of interference in the contract execution through governmental
action.?14

205 At para 267. The Tribunal relied on the Norwegian Shipowners and Chorzow Factory cases.
207 For detailed discussion, see S M Schwebel, ‘On Whether the Breach by a Stare of a Conrract
with an Alien is a Breach of International Law’ in Imernational Law at the Time of i Codification,”
Esyszysbf Honour of Roberto Ago, 111 (1987) 401. i

205 See also the American Law Institute, Restatement (Third) of the Foreign Relations Law of be
United States, Vol 2 (1986), p 201: ‘astate s responsible for such a repudiation ot breach only . . . ifit 1
akin to an expropriation in that the contract is repudiated or breached for governmental rather than
commercial reasons,’ :

29 American Mexican Claims Commission, falupa Railroad and Power Co, 8 ¥Hteman Digest of -
International Law (1976) 908 9.

210 RFCC v Morocco, Award, 22 December 2003, 412,60 2, 65-9, 85 9. '

22 Impregilo v Pakistan, Decision on Jurisdiction, 22April 2005, para 2815 Bayindir v Pakestan:
Decision on Jurisdiction, 14 November 2005, para 257; Azurix v Argenzina, Award, 14 July 20 06;
para 315.

212 Siemens v Argentina, Award, 6 February 2007.

213 At para 248.

214 At para 253.
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In particular, tribunals have held that failure to pay adebtundera contract does nor
amount to an expropriation.*'> Waste Management v Mexico®'® concerned a
concession for waste disposal® The Tribunal found that the mere non-payment
by the city of Acapulco of amounts due under the concession agreement did not
amount to an expropriation.”!” It found that the state’s failure to pay bills, did not
amount to an ‘outright repudiation of the transaction’ and did not purport to
terminate the contact. Only a decree or executive act or an exercise of legislative
public authority could amount to an expropriation:

The mer - : : : igation i

e mere non-performance of a contracrual obligation is not to be equated with a taking of
property, nor {unless accompanied by other elements) is it tantamount to expropriation
An)f private party can fail to perform its contracts, whereas nationalization and expropriation
are inherently governmental acts.2'® . | .

The Tribun: ar it i i i i

unal c.c.mcludes that it is one thing to expropriate a right under a contract

and another to fail to comply with the contract.
with contractual obligations is nor the same thin

219

expropriation.-

Non-compliance by a government
g as, or equivalent or tantamount ro, an

While these €onsiderations are clearly helpful, they do not exhaust the subject.
}ndeed, the Wd:ftt’ Management tribunal itself recognized, without elaboration, that
one could envisage conduct tantamount to an expropriation which consisted of
acts and omissions not specifically or exclusively governmental’.220 Ap analysis that
is consistent with the approach generally valid for all acts of expropriation would
not focus exclusively on the existence of formal governmental acts or the purported
intentions of the government but would also contemplate other relevant Factgrs.221

1:2 SGS v Philippines, Decision on Jurisdiction, 29 January 2004, para 161.
210 Waste Management v Mexico, Award, 30 April 2004,

217 At paras 15974,

2% Atpara174.

219 At a175. ; »

o Arg::: %72 Also Bureau Veritas v Paraguay, Award, 29 May 2009.

See Alpha v Ukraine, Award, 8 November 2010, para 412; see furcher p 230.
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from the terms of the applicable investment trea

: . and nor f; k
Investors may have or claim to have 95 7 oy et of expeca

pecific applications of the fair and equitablé treatment standard
taken ov. : . 1 definitions or descriptions are not the only way to gauge the meaning of an

er by a competitor that had received financial assistance from the state us?jcdceonccpt such as FEPT. Another method )i’s toyidegtiff typical factugg_l situ-
as to which this principle has been applied.!®% An examination of the practice
ribunals demonstrates that several principles can be identified which are
raced by the standard of fair and equitable treatment. The cases discussed
ow clearly speak to the central role of stability, transparency, and the investor’s
3g1timate expectations for the current understanding of the FET standard. Other
,atexts in which the standard has been applied concern compliance with contract-
obligations, procedural propriety and due process, acting in good faith, and
freedom from coercion and harassment.'9

el

unjustifiable distinctions),97
aa. Stability and the protection of the investor’s legitimate expectations

The investor’s legitimate expectations are based on the host state’s legal framework
and on any undertakings and representations made explicitly or implicitly by the
host state.!%¢ The legal framework on which the investor is entitled to rely consists
of legislation and treaties, assurances contained in decrees, licences, and similar
executive statements, as well as contractual undertakings. Specific representations
play a central role in the creation of legitimate expectations. Undertakings and
representations made explicitly or implicitly by the host state are the strongest basis
for legitimate expectations. A reversal of assurances by the host state that have led to
legitimate expectations will violate the principle of fair and equitable treatment.1%7
Tribunals have emphasized that the legitimate expectations of the investor will
be grounded in the legal order of the host state as it stands at the time the investor
acquires the investment.!%® GAMI v Mexico ruled categorically: ‘NAFTA arbitra-
tions have no mandate to evaluate laws and regulations that predate the decision of

- ,
thlele dIi\iAFosalI A ;ase, Waste Mangemmt v Mexico,?® arose from a failed concession fo,
paﬁty’spfaﬂu; tv;zaste t‘hatbulljvoz_fld a number of grievances, including the mup; .
. pay 1ts bills, failure to honour exclusivity of servi i e

. . i ? !

with a line of credit agreement, and proceedings before t?lle Mexjczsscjlufr}zsc u"llfles

Tribunal summarized its positi ) |
NAFTA in the following termg; the FET standard in Asticle 1105 of

the minimum standard of treatment of fajr and e
atri;ll?utable to the State and harmful to the ¢
unfair, uni Cr e
untd , o )L(xis‘t or idiosyncratic, is discriminatory and exposes the claimant to sectional
jus ' on
ol jp io ric;:, or mvo'lves a lack of due process leading to an outcome which offe gsr
priety—as might be the case with a manifest failure of natural justice in .

c'luitable treatment s infringed by conducf‘
aimant if the conduct js arbitrary, grossly

Discriminati i i
faﬂurenz(l)natlon aéémst jorelgners has been regarded as an important indicator of
grant fair and equitable treat 100 |
ment.”™ Awards have also j
fal 2 titable . ave also includ
rf‘ da;d of? improper and discreditable’101 of ‘unreasonable conduct’,102 i
eterred to international or comparative standards, 103 ’

104 See also K Yannaca-Small, ‘Fair and Equitable Treatment Standard’ in K Yannaca-Small (ed),
Arbitration under International Investment Agreements (2010) 393-407; S W Schill, ‘Fair and Equitable
Treatment, the Rule of Law, and Comparative Public Law’ in S W Schill (ed), [nternational Investment
Law and Comparative Public Law (2010) 159-70.

195 For decisions adopting similar categories for the analysis of the FET standard, see: Biwater Gauff
v Tanzania, Award, 24 July 2008, para 602; Rumeli v Kazakhstan, Award, 29 July 2008, para 609; Siag
v Egypt, Award, 1 June 2009, para 450; Bayindir v Pakistan, Award, 27 August 2009, para 178; Lemire
v Ukraine, Decision on Jurisdiction and Liability, 14 January 2010, para 284; Panshok v Mongolia,
Award, 28 April 2011, para 253.

196 For early discussions of the relevance of the concept of legitimate expectations in foreign
investment law, see R Dolzer, ‘New Foundations of the Law of Expropriation of Alien Property’
(1981) 75 AJIL 553; G Burdeau, ‘Droit international et contrats d’ Etat’ (1982) Annuaire francaise de
droit international 454, 470.

107 See also W M Reisman and M H Arsanjani, ‘The Question of Unilateral Governmental
Statements as Applicable Law in Investment Disputes’ (2004) 19 ICSID Review-FIL] 328; S Vascian-
nie, “The Fair and Equitable Treatment Standard in International Investment Law and Practice’ (1999)

70 BYBIL 99, 146-7; T W Wilde, ‘Energy Charter Treaty-based Investment Arbitration’ (2004) 5
J World Investment 387.

108 C Schreuer and U Kriebaum, ‘At What Time Must Legitimate Expectations Exist?” in ] Werner
and A H Ali (eds), A Liber Amicorum: Thomas Wilde. Law Beyond Conventional Thought (2009) 265.

or have

gz ?tlpara 67.
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;; A‘; ga;za zg g‘;f’c/: Republic, Partial Award, 17 March 2006.
o Zﬂ;:’: ;Wgzzém‘gmeﬁt z;_a Mexico, Final Award, 30 April 2004
< On ¢ i ibur
been v ot - 148, cts of the particular case, the Tribunal found that this standard had not

100 oewen v United States, Aw.

: » Award, 26 June 2003, para 135 7
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state had consciously and overtly breached Eureko’s basic expectations.'?* Therefore,
the Tribunal had no hesitation in concluding that the FET standard of the Nether-
lands-Poland BIT had been violated by the respondent.'?4

Other tribunals have similarly found that the FET principle involved the govern-
ment’s obligation not to frustrate the investor’s legitimate expectations by arbitrarily
changing the legal framework under which the investment had been made.}25
According to one view, the investor’s legitimate expectations will be seriously reduced
if there is general instability in the political conditions of the country concerned.'26

Legitimate expectations are not subjective hopes and perceptions; rather, they
must be based on objectively verifiable facts. Expectations are protected only if
they are legitimate and reasonable in the circumstances. The Tribunal in Suez v

Argentina'¥ said:

one must not look single-mindedly ar the Claimants’ subjective expectations. The Tribunal
must rather examine them from an objective and reasonable point of view.'2®

More recently, tribunals have increasingly emphasized that the requirement of
stability is not absolute and does not affect the state’s right to exercise its sovereign
power to legislate and to adapt its legal system to changing circumstances.'?® What
matters is whether measures exceed normal regulatory powers and fundamentally
modify the regulatory framework for the investment beyond an acceptable margin
of change.' In other words, ‘changes to general legislation, in the absence of
specific stabilization promises to the foreign investor, reflect a legitimate exercise of

the host state’s governmental powers that are not prevented by a BIT’s fair and
equitable treatrment standard’.'®' The Tribunal in EDF v Romania'®? stated in this.

respect:

1233 At paras 231, 232.
124 Ar para 234.

125 CME v Caech Republic, Partial Award, 13 September 2001, para 611; Bayindir v Pakistan;

Decision on Jurisdiction, 14 November 2005, paras 231-2; LGSE v Argentina, Decision on Liability,
3 October 2006, para 131; PSEG v Turkey, Award, 19 January 2007, paras 240-56; Enron v Argentind,
Award, 22 May 2007, paras 260-2; Sempra v Argenrina, Award, 28 Scptember 2007, paras 300, 303;
National Grid v Argentina, Award, 3 November 2008, paras 178-9; Alpha v Ukraine, Awards
8 November 2010, para 420; Lemire v Ukraine, Decision on Jurisdiction and Liability, 14 January
2010, para 267; Award, 28 March 2011, paras 68-73.

126 Bayindir v Pakistan, Award, 27 August 2009, paras 192-7. See also U Kriebaum, ‘The
Relevance of Economic and Political Conditions for the Protection under Investment Tres
(2011) 10 Law and Practice of International Courss and Tribunals 383.

127 Sues v Argentina, Decision on Liability, 30 July 2010.

128 Ac para 209, :
129 Parkerings v Lithuania, Award, 11 September 2007, paras 327-38; BG Group v Argensina, Fi

Award, 24 December 2007, paras 292-310; Plama v Bulgaria, Award, 27 August 2008, para
Continental Casualty v Argentina, Award, 5 September 2008, paras 258-61; AES v Hungary, Award,
September 2010, paras 9.3.27-9.3.35; Paushok v Mongolia, Award, 28 April 2011, para 302; Imp
v Argentina, Award, 21 June 2011, paras 290~1; E/ Paso v Argentina, Award, 31 October 2011,
344-52, 365-74. ‘

130 E] Paso v Argentina, Award, 31 October 2011, para 402.

13\ Tosal v Argentina, Decision on Liability, 27 December 2010, para 164. See also paras |
309, 312, 429,

132 EDF v Romania, Award, 8 October 2009.
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The idea thar legitimare ex i
: pectations, and therefore FET, imply the stability of
business framework, may not be correct if stated in an ‘:)lzcriy-bro;;ya:dr:;ﬁi;zg

economic :lcuv;_ua, in contrast with the State’s normal regulatory power and the evolution
ary character of economic life Excepr wh i i :
4 ere specific promises or i
i ' representations are made
y the State to the investor, the Jatter may not rely on a bilateral investment treaty as a kind

of insurance policy against the risk of an :
£ ;s y changes in the host Stare’s 1 ’
framework. Such expectation would be neither legitimate nor rmotnc:bj:glaila e eomntuilc

I dCCld.l;)'lg l;ti:wvcen the investor’s right to stability and the state’s right to regulare

some tribunals ha‘ve weighed the investor’s legitimate expectations against th.

state’s duty 1o act in the public interest, 134 )
I’amcularl)('j important in the creation of legitimate expectations are specific

assurances an repr&se::st?uons made by the host state in order to induce investors

toh_makti ajc investments.”>> But even here some tribunals have found that mere

cal s i
po tatements were not capable of creating reasonable expectations, 136

bb. Transparency

Transparency is closely related to i i

: protection of the investor’s legitimate expect-
:::1?[; Zra:ls.fj:‘cnaf :hu:ans that t.hc legal framework for the invesrfr’s opcratiopncsc:s
- fmgsw ork_?;; at any decisions affecting the investor can be traced to that

There is authority 1o the effect thar t

‘ ransparency and the in ’s legiri
Expe;t::ons are protected even without a treaty guarantee o}’ &}‘7;?';'5 I;gl;;;? i
‘?f}. the .rcspondcnlt contended that cerrain acts of Egyptian oﬂi'cials u :
:I;e“;n a;}ix:nil;;mants rehc;i,mwcrc null and void because they were in conﬂi::t v*:ioth
¢ nature of the public domain and because th
. ey were not tak

pursuant to the procedures prescribed by Egyptian law. The Tribunal rejecrz{‘

.I l ‘ l -

:;: At para 217,
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the standard would be eviscerated and downgraded to

¢ if it were assumed——as Was the case in LESI v

o more protection than clauses o national treatment
favoured-nation treatment. Lack of resources to take appropriate action
will not serve as an excuse for the host state.2%8 Whenever state Organs themselves
act in violation of the standard, or significantly contribute to such action, 1o issucs
of atrribution or due diligence will atise because the state will then be held direcdly

responsible.

The standard will not b
regulate and thereby rakes reasonab
nition of a state’s police power will no
existence of this power is consumed in the sovereign
boundaries of international law, and does not in its

measures affecting the rights of the investor.24®

At the same tme,
a meaningless requiremen
Algeria?¥ —that it accords

or most-

¢ violated if a state exercises its right to legislate and
le measures under the circumstances.?%? Recog-
¢ in itself lead to different conclusions; the
right to regulate, within the
elf justify more far-reaching

and harassment

() Protection against physical violence
The duty to grant physical protection and security may operate in relation to
encroachment by state organs or in relation to private acts. Violence by state organs
was under review in AAPL v Sri Lanka ! a case in which security forces had
destroyed the investment in the course of a counter-insurgency operation. The
Tribunal reviewed all circumstances and held that these actions were unwarranted

and excessive.

In Wena Hotels v EQp
because employees of a state entity
police authorities had been aware of th

before or after the invasive action.
Zaire, 243 the host countly was held liable under a protection and

licable BIT after incidents of looting by elements of the |

£242 the Tribunal found Egypt liable under the standard
had seized the hotel in question and because the
¢ seizure and had not acted to protect the

investor
In AMT v
secutity clause in the app
armed forces.
In Eurcko v
senior representatives. T
standard since there was I

of harassment of the investor's
there was no violation of the
had authored or instigated

Poland 2% there was an allegation
he Tribunal found that
o evidence that the state

» Mexico, Award, 29 May 2003, para 177, Noble Ventures v Romania, Award,
pata 164; Saluka v Ceech Republic, Partial Award, 17 March 2006, para 484;

Suez v Argentina, Decision on Liabilicy, 30 July 2010, para 158. ,
237 LEST v Algeria, Award, 12 November 2008, para 174; the BIT applicable to that case required

protection et securité CONSIANIEs, pleines et entieres.
238 Byt see the differentiated analysis in Pantechniki v Albania, Award, 30 July 2009, paras 71-84,
239 AES » Hungary, Award, 23 September 2010, para 13.3.2.
240 Seg Syen v Argenting, Decision on Liability, 30 July 2010, paras 148--50.
241 AAPL v Sri Lanka, Award, 27 June 1990, paras 45 et seq, 78 et seq:
243 Wena Horels v Egypt, Award, 8 December 2000, para 84. '
248 AMT v Zaire, Award, 21 February 1997, paras 6.02 et seq.
Partial Award, 17 March 2006, para 483.
24 Eyrebo v Poland, Partial Award, 19 August 2005, paras 236-7.
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these acts, How iti i
oecured repeaedy o, proveive messuss o e prtof e s
. on the part of the state.
. glt;h}ez: }:a:;} ii:;e :once::n‘ed private violence.245 In thepELSI case,z"*ﬁtz Chamber
 tocion ooy Securif;o%s;c;n Ln an FCN treaty that granted ‘the most constant
protectior and Worker;; one charge by the claimants was that the Italian author-
fes had allowed workers o bccupy dthc factory. The Court found that the response
of the laliap aurhorites b Aex:n adequate under the circumstances.?47 The Court
T e o oo in g icle V to the provision of “constant protection and
seaurlty” ¢ rued as the giving of a warranty thar property shall nev
a yT emuj)s;e:{nces b; 9o<:cup1¢d or disturbed’.248 o
, : .
n Teemed fly :ga:ics;t § ;hfe a;:lslmant alleged Ehat the Mexican authorities had not
T B o TheqT 'bcmonstrat'mns and disturbances art the site of the™
ko secmi. hl'l gnal applied a treaty provision guaranteeing ‘full
protection andl secur gj‘; to the investments. .. in accordance with International
Law. It found, that the edw?s not sufficient .evicience to prove that the Mexican
authorides bad e evmeﬁ; ,thoste;cd, or cm:lt.nbuted to the actions in question and
e s Vo }a‘; the a.u;i;;)r.itxes had not reacted reasonably.?%®
rplopes. The siorr v Romania: mjvolved demonstrations and protests by
el roreetion and eaty provision s.txpukated that the ‘Investment shall. ..
iy o sobgi s ans;cz;r;gﬁc?;:; Tribunal rejected the claim, finding thar it
e i et daimmc!zszure on the part of Romania to exercise due

(d) Legal protection

There i i
. azhi stbai; isthﬁmtiy C:lo thi effect that the principle of full protection and security
Some treaties explic};' Sﬂ vieencs a_t}d requires legal protection for the investor.?3?
case law sup org . }i y Prowde for ‘full protection and legal security’. 24 How e';fer
also Providesp o o view t.hat Fhe ‘usual formula of ‘full protection and securi ;
In the 7 5; Ca:zcggr:hagamsr m&mgémems of the investor’s rights. v
was also the basis ,for e guararftee of ‘the most constant protection and security’
s docicion o a cem'plamt concerning the time taken (16 months) f
n an appeal against an order requisitioning the factory. The IC](:;

245 See also Eastern Sugar v C
b Republic, Parvial
s o Lt SgA v Crech Republic, Partial Award, 27 March 2007, para 203
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Chamber examined this argument and found that the time taken, though
undoubtedly long, did not violate the treaty standard in view of other procedural
safeguards under Italian law.25¢

In CME v Czech Republic,?>7 a regulatory authority had created a legal situation
that enabled the investor’s local partner to terminate the contract on which the
investment depended. The Tribunal said that “The host State is obligated to ensure
that neither by amendment of its laws nor by actions of its administrative bodies is
the agreed and approved security and protection of the foreign investor’s invest-
ment withdrawn or devalued’.?>®

The tribunal in Lauder v Czech Republic, however, denied a violation of the
standard on the basis of the same facts. It reached the result that the only duty of the
host state under the ‘protection and security’ clause had been to grant the investor
access to its judicial system.25? ,

In Azurix v Argentina,**® the Tribunal confirmed thar ‘full protection and
security may be breached even if no physical violence or damage occurs’:%¢!

The cases referred to above show that full protection and security was understood w0 go -
beyond protection and security ensured by the police. It is not only 2 matter of physical
security; the stability afforded by a secure investment environment is as important from an~
investor’s point of view, The tribunal is aware that in recent free trade agreements signed by*
the United States, for instance, with Uruguay, full protection and security is understood 1o
be limited to the level of police protection required under customary international law:
However, when the terms ‘protection and security’ are qualified by ‘full’ and no other
adjective or explanation, they extend, in their ordinary meaning, the content of this standard.
beyond physical securiry.262

In Siemens v Argentina,s3 the Tribunal derived additional authority for the
proposition that ‘full protection and security’ goes beyond physical security and
extends to legal protection from the fact that the applicable BIT’s definition of
investment also applied to intangible assets: E

As a general matter and based on the definition of investment, which includes tangible an
intangible assets, the Tribunal considers that the obligation to provide full protection an
security is wider than ‘physical’ protection and security. It is difficult to understand how the
physical security of an intangible asset would be achieved.?64

In Vivendi v Argentina,*®> the Tribunal had to apply a clause requiring ‘ful
protection and security in accordance with the principle of fair and equitabl

256 Ar para 109.

257 CME v Czech Republic, Partial Award, 13 September 2001, para 613.
258 At para 613.

259 Lander v Coech Republic, Award, 3 September 2001, para 314,

260 Agurix v Argentina, Award, 14 July 2006.

261 Ar para 406.

262 A para 408.

263 Stemens v Argentina, Award, 6 February 2007.

264 At para 303.

5 Vivendi v Argentina, Award, 20 August 2007.
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(e) Relationship to customary international law

Some treaty provisions on protection and security tie the standard to general
international law (‘full protection and security in accordance with international
law’), parallel to the practice on fair and equitable treatment. Other treaties refer to
protection and security and to treatment in accordance with international law as

separate standards, suggesting that the two are not identical.

The question remains whether an unqualified reference to ‘full protection and
security’ provides an autonomous treaty standard or merely serves to incorporate
customary law. To clarify the issue for purposes of the NAFTA, the three parties
have stated in a Note of Interpretation that the provision on full protection and
security in Article 1105(1) embodies customary law,278 as they also did in regard to
fair and equitable treatment. In other words, the NAFTA parties assume that the
standard reflects those requirements embodied in the concept of the minimum
standard on the level of general international law as applied to aliens.?”?

In the ELSI case, the ICJ suggested that the standard ‘may go further’ than
general international law,28° even though the clause in the relevant treaty contained
a reference to international law (‘full protection and security required by inter-
national law’). By contrast, some tribunals have expressed the view that this

standard is no more than the traditional obligation to protect aliens under custom-
281

ary international law.

3. The umbrella clause

(a) Meaning and origin

An umbrella clause is a provision in an investment protection treaty that guarantees
the observance of obligations assumed by the host state vis-2-vis the investor. These
clauses are referred to as ‘umbrella clauses’ because they bring contractual and
other commitments under the treaty’s protective umbrella. At times they are also
referred to as ‘observance of undertakings clauses’.282 The most contentious issué
in relation to clauses of this kind is whether, and in what circumstances, they
place contracts between the host state and the investor under the treaty’s protec=
tion. A typical umbrella clause in a contemporary version is Article 2(2) of the
British Model Treaty: ‘Each Contracting Party shall observe any obligation it may

278 NAFTA Free Trade Commission, Interpretative Note of 31 July 2001, cited in Mondev

United States, Award, 11 October 2002, para 101.
279 See pp 136 et seq.
280 Elestronica Sicula SpA (ELSI) (US v Italy), 1C] Reports (1989) 15, para 111.
281 Npble Ventures v Romania, Award, 12 October 2005, para 164; El Paso v Argentina, Awa
31 October 2011, para 522. o
282 For a general overview, see K Yannaca-Small, “Whar About This “Umbtella Clause =
K Yannaca-Small (ed), Arbitration Under International Investment Agreements (2010) 479.
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have entered into with dtoi i
e b regard to investments of nationals or companies of the other
The German Model Trea i imi
ty contains a similar clause in Article 8(2

mcfen;%a(:;; 22; EITSth corll\ltain clauses of this type. The ECT oEeel-s s(uzgl:l!xs: :lr:

, ut the NAFTA does not contain an umbr

. ' ella clause.
dis'f:szi\;vzﬁxsg Zlfl‘ :gx?r:ltl}:: clauses in invlestment treaties is not uniform. A general

i nus or the variation in language of these clauses and th i

dllfl"ferrence:hm interpretation. Some treaties follow the British mce:izel?quo:efiul;l:\? :
vs:) ncclea(s1 (:i bcr treaties use more detailed wording. The investment protection tre y
concluded between France and Hong Kong in 1995 states in Article III: 7

W “h()ut ptcmdlce to the PIOVISIOHS Of thlS Agl'eeﬂlent Cach Coﬂtlactulg I alty Shau Ob CIve
] 5
al).y paI thulaI Obllgatlon it ﬂlay have ente[cd nto wlt.h fegard to 1nvestments Of investors of

the other Contracting P i : .
Agreement. ng Party, including provisions more favourable than those of this

A provision that addresses the fu .
clause properly speaking: e future legal order of the host state is not an umbrella

Each contracti i
cting Party shall create and maintain in its territory a legal framework apt to

arantee to inv inui
z:th e ! undeerst:l)(ris the continuity of legal treatment, including the compliance, in good
, ngs assumed with regard to each specific investor.284 e

;Jnr:iﬁ;il; ::alflus?s 1are by no means of recent vintage.285 The BIT between German
end Paldsan :m ii59d—the first modern investment treaty—already contained Z
Government inf(e)rmrcled a:ht:g;l:ar: (I;J:;Iz:‘nn lr\;:Odl:l Tfe:}‘lf}’- ot of e
€ . e a

;:Illag]use: ﬁ'l;le violation of such an obligation [of an i;)ll\jc:stnfer‘:ff z;ern:t]u;nbrelclia
ingly will also amount to a violation of the international legal obligati ained
e T o obligation contained
TITe historical-legal context in which the origin of the clause must b d
f:r:::: r:o the E?St_l945 controversies about the status of investment a;r::::;ets
undelmki(r:ltsss(t)ln J:}(it lto tlhe c'iomestic: laws of the host state or, alternatively, as
ol g e ev? of international law.287 In 1929, the PCIJ ruled in ’the
oans case that ‘[a]ny contract which is not a contract between States in

283 ECT, Art 10(1), last
CT, A , sentence: ‘Each Contracting P igation i
m‘:;;edBIF[EO bvzge::: Ifxt:lestor gr an ggestment of an Irisgsto?z' asxl:}a'l Ltitieggn:;);t?:gh?twn’ e has
an .. :
B Nso\;:ember e parayl by Jordan, Arc 2(4). See Salini v Jordan, Decision on Jtl;tiysdiction.
or discussion on the origin of th i
I . gin of the clause, see A Sinclair, ‘“The Oripi it
Csn_tlg:l:stll;xilal I.t.,aw d?f Investment Protection’ (2004) 4 I;rbitrat:ogrlli:l:n(;i;:zl{in;llmna Clause™
, - d”ol;x )_', ccs al:t,l‘llog.’ff)r't,he gr(ilgg;all)%;rman text, see ] Alenfeld, Die Inue;tition.g‘brder—
) B ¢g F A Mann, ‘State Con ponsibilt
e : »'S neracts and State Responsibility’ (1960) 54 4 ; i
Cons Ct:atlra/c\t;::;r;e:sr}a(:;;r;agl ij (1961) 37 BYBIL 156; S Sglwebel, 2Ir51terr-|£1tli‘oi’;2i’5>g::u{::2gs%
nder Qi oot | ) SIL,Prom’a'mgs 273; A Verdross, ‘Protection of Private P o
CHyde o S):; l ;\g:ements (1959), Nederlands Tijdschrifi voor Internationaal ;:cl:(t)%eg
hrnasion e pment Agreements’ (1962-1) 105 Receuil des Cours de [Académie de droit
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their capacity as subjects of international law is based on the municipal law of some
country’.288
Contract claims may be put under the protection of a treaty and be referred to

international adjudication. This point is made in Oppenheim’s International Law
in the following words:

It is doubtful whether a breach by a state of its contractual obligations with aliens constitutes
per sea breach of an international obligation, unless there is some such additional element as
denial of justice, or expropriation, or breach of treaty, in which case it is that additional
element which will constitute the basis for the state’s international responsibility. However,
either by virtue of a term in the contract itself or of an agreement between the state and the
alien, or by virtue of an agreement between the state allegedly in breach of its contractual
obligations and the state of which the alien is a national, disputes as to compliance with the
terms of contracts may be referred to an internationally composed tribunal, applying, at least
in part, international law.28?

After 1945, projects for large-scale foreign investments prompted the question
whether guarantees given under the domestic law of the host state provided
sufficient legal stability to justify the required expenditures for such projects.
Umbrella clauses were seen as a bridge between private contractual arrangements,
the domestic law of the host state, and public international law allowing for more
investor security. One effect of these clauses is to blur the distinction between
investment arbitration and commercial arbitration.

An umbrella clause in a treaty protects a contract that an investor has entered
into with the host state and is an expression of the maxim pacta sunt servanda. Tt
follows that in the presence of an umbrella clause a breach by the host country of an
investment contract with the foreign investor constitutes a violation of the treaty
and can be raised in international arbitration.

Until 2003, the umbrella clause received little attention in academic discussion
or arbitral practice, although it was often reflected in treaties. Those few authors
who drew attention to the clause essentially shared the German view of the purpose
of the clause as a means to elevate violations of investment contracts to the level of
international law.29° However, this phase of unanimity came to an end with the

288 Judgment, No 14, PCIJ, Series A, No 20, 41; see also Noble Ventures v Romania, Award,
12 October 2005, para 53: ‘The Tribunal recalls the well established rule of general international law
that in normal circumstances per se a breach of a contract by the State does not give rise to direct
international responsibility on the part of the State.’

289 R Jennings and A Watts, Oppenbeim’s International Law, 9th edn (1996); vol 1, 927. Footnotes
omitted.

290 See eg P Weil, ‘Problémes relatifs aux contrats passés entre un Etat et un particulier’ (1969) 128
Recucil des Cours de VAcadémie de droit international 130; F A Mann, “British Treaties for the

Promotion and Protection of Investments’ (1981) BYBIL 241, 246; R Dolzer and M Stevens, Bilaterdl

Invessment Treasies (1995) 81; I Shihata, ‘Applicable Law in International Arbitration: Specific Aspects
in Case of the Involvement of State Parties’ in I Shihata and D Wolfensohn (eds), The World Bankin4
Changing World. Selected Essays and Lectures, vol 1L (1995) 601; more recendy, see C Schreuer,

“Travelling the BIT-Route—Of Waiting Periods, Unbrella Clauses and Forks in the Road' (2004)
5 ] World Investment and Trade 231, 250. 1
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arbitral decision in SGS v Pakistan in 200329! whi
: which departed fundamentall
the conventional understanding of the clause. Ever since this ruling, 3:: pli,r;i)(;r:

meani
e ]:g, and. scope o.f the clause have caused controversy and given rise to
turbingly divergent lines of jurisprudence.

(b) Effective application of umbrella clauses

One line of decisions gives full effect
to umbrella clauses. Thi ice i
re;:ircsenlted by Noble. Ventures v Romania®? where the Tt:;bunalls hi?ichniserbf::
gxtlate::pap;1 ﬁ tf{; foﬂ?wx‘rlg clause in Article I1(2)(c) of the BIT between the Unli)ted
sraes and | gax::{a?;a:inf;ihm party s’}‘lill ;);)Ssecrlve any obligation it may have entered
1 ents.’ The aimant in this case argued, i i
:)lﬁitgl:g;nax:la had breachi;li t}(xie umbrella clause by failing to abide b?rl;:s ;()lgirezc:ﬁ:i
n to renegotiate the debts of a formerly state- d i
the investor. The Tribunal insisted o ey of cach el e
e investo ‘ n the specificity of each umb
dl1)st{ngu1shmg earlier cases on this basis. The ruling ethasi::d tl}l; trggzvcc)lrzl;e,
obviously referred to investment contracts. 293 Consistent with Article 31 of thg

VCLT, it emphasized the obj .
of the Triburf’alza‘slze ¢ object and purpose of investment treaties.2% In the view

s of achiin the o and gk o e i th et b i e
in:‘:z;arl rg;ptc;:;sll;il}ilte); bI))' reasonhof Z breach of its contractual obligations tow:Zd:;l:p;?\f::;
imvestor o s et ofa.rg; ttrezty.;ggch of contract being thus ‘internationalized’, ie.
con.t.m.lc[tligl 1:&;;1?&?. II(2)(c) in the' 1'31T, the Parties had as their aim to equate
o chual obligaton governed by municipal law to international treaty obligations as

By reason therefore of the inclusion of Art. II(2)(c) in the BIT, the Tribunal therefore

considers the Claimant's claims of breach i
e s o, Coaimattd clms o reach of contract on the basis that any such breach

In the event, the Tribunal found that Romania had not violated its contractual

obligation, and the Tribunal left open th i
. .
umbrella clause has to be narrowedpin som:,1 :::;(2);17 it he wi scope of un

The Noble Ventures Tribunal was not th.
il e first to accord a broad or full
the clause. In SGS v Philippines?%® the Tribunal, in its Decision on ]urissi'(:ft’if):lo

21 SGS v Pakistan, Decisio isdicti

o A n on Jurisdiction, 6 August 2003.
o ﬁltozl:m Vgnlt‘um v Romania, Award, 12 October 2005,

4 At para 52.

295 A¢
para 64. See also at para 85: ‘where th

b para 85: ‘where the acts of a governmental i

coz ; ::: 1f::°d\::h€:ﬁﬁs:ss ;3:; aplflymg an ‘lilmbrella clause, sﬁch as Art. II(;)g(ec;lf)){,: EZ E)I'I}e EZI:E}?;: ift :

0 e has ent ituti i :

i ofthe s of he bl e’ Emphias a8 #brech of inesnatonal lw

paras 61, 62. .
7 At para 61.

298 ge
SGS v Philippines, Decision on Jurisdiction, 29 January 2004.
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i in the Philippines-Swiss BIT, a
d that in the presence of an umbrella clause in e Ph .
iliso(;a?ilii of aan invesl:ment agreement will lead to a vno.latlon gggtlt’}e‘hm\’rres.ttr)nex:j
treaty: ‘Article X(2) [the umbrella clause] means what it says. e Tribun:

stated:

Article X(2) makes it a breach of the BIT for the host State to fail to obs‘etrllre bimtiiu:g
mmitments, including contractual commitments, which it has assumed wi reg;: g
;:;eciﬁc invest’ments. But it does not convert the issu(e oi the extent or :ﬁzt;:;eoofs}:l:w
i i i nt case,
igations into an issue of international law. That issue (in the present ca:
(x;l:ltlfhatil: ;Z;:bc;e for services provided under the CISS Agreement) s still governed by the

00
investment agreement.

ilippines di i h to its logical conclusion.
. SGS v Philippines did not carry this approac .

Insliz‘c’lvet:lcerTribuﬁal assﬁ‘r’;led that, due to the existence of a forum selectlllcl)n clau}s;e
in favour of the courts of the host state, the Philig(gine courts were to rule on the

igati ined in the investment contract. ' .
Oblllrg:l Et}:::;e; ?}I}g:ll:zl;d 302 the Tribunal had to rule on the umb'rella clause.gx Agl,ie
3.5 of the treaty between the Netherlands and Polan:li. ’flhe Trlk?unal fcc;fi; :f;[e Iet

i ing, the context of the clause, and the maxim o .
ZZ?Sﬁein t;a:tugfeaches by Poland of its obligations under r%le contractsI ’lc_'c’)ulc:h be
breaches of the BIT’s umbrella clause, even if they did not violate the BIT's other

standards.303 The Tribunal said:
The plain meaning—the ‘ordinary meaning'—of a provision prescribifI}g that a State sha'll
) o into’ wi d rtain foreign investment is
igation i ed into’ with regard to ce .
bserve any obligation it may have enter . : in forcign investment
(r)xot obscurye Thgeaphrasc, ‘shall observe’ is imperative and categorical. t:ny' olahg:uoa“
’ . . . €< 1—— 0 S : Lo
capacious; it means not only obligations of a certain tzfpe, but anz' N agl 1sr Conzrmcting
, i i e othe
igati i i d to investments of investors of t
obligations entered into with regar tors © o abiec and
i .5 [the umbrella clause] is a Treaty .
Party. ... The context of Article 3 use] is : = and
i estment’, a treaty
is ¢ t and reciprocal protection of inv : .
urpose is ‘the encouragemen ‘ ' : gy
Ic’onlt)ains specific provisions designed to accomplish that end, of which Ax:nclel 3.5 11 ?a -
a cardinal rule of the interpretation of treaties that each and every operative clause

i i 304
is to be interpreted as meaningful rather than meaningless.

In the event, the Tribunal found that Poland had v'rsl@ its obligations arising

from a privatization scheme vis-a-vis the investor.

299 At para 119. o
300 At para 128. Emphasis in original.
301 At para 155: ' ‘ .
The l;’hilippine courts are available to hear SGS’s contract flmgldur:i :S::C;]le);stalgl ecorfl Z}:\i
f the Respondent’s obligation to pay is clarihed—w! y agreemen
i)COPC :x: :}’:en:r:’ies oi by pptoceedings in the Philippine courts as Rrovxded for in /:x"rsjz "
ogm: CISS Apgreement——a decision by this Tribunal on SGS’s claim to payment

remature. »
For apcritical review, see C Schreuer, ‘Calvo’s Grandchildren: Thc’ Ren;:n; olflLocal Reme
I° tment Arbitration’ (2004) Law & Practice of Int'l Courts fn.wl Tnb.una ,Z D s Nochingh
n‘_’a%s?- Eureko v Poland, Partial Award, 19 August 2005; for a critical revxevs;], see Z (2000 65) Zé P
not Critical for Investment Treaty Arbitration: Occidental, Eureko and Methanex

International 27.

303 At para 250. 304 At paras 246, 248.
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In SGS v Paraguay the claim was for unpaid bills under a contract between the
investor and the state for the pre-shipment inspection of goods. The BIT between
Switzerland and Paraguay provided in Article 11 that ‘[e]ither Contracting Party
shall constantly guarantee the observance of the commitments it has entered into
with respect to the investments of the investors of the other Contracting Party’. The
Tribunal rejected a restrictive interpretation of this umbrella clause based either on
the nature of the contract or on the nature of its breach. It said:

Article 11 does not exclude commercial contracts of the State from its scope. Likewise,
Article 11 does not state that its constant guarantee of observance of such commitments may
be breached only through actions that a commercial counterparty cannot take, through
abuses of state power, or through exertions of undue government influence.30%

.. Article 11 requires the ‘observance’ of commitments, Also as 2 matter of the ordinary
meaning of the term, a failure to meet one’s obligations under a contract is clearly a failure
to ‘observe’ one’s commitments. There is nothing in Article 11 that states or implies that a
government will only fail to observe its commitments if it abuses its sovereign authority,306

In 2 number of other decisions tribunals similarly gave full effect to umbrella
clauses and confirmed that, by virtue of such a clause, failure by the host state to

meet obligations assumed in relation to investments amounted to a breach of the
treaty.307

(c) Restrictive application of umbrella clauses

In a series of other cases tribunals have imposed various limitations on the applica-
tion of the umbrella clause.3%8 In SGS v Pakistan®® the Swiss claimant had
concluded a contract with Pakistan on pre-shipment inspection services with a
forum selection clause for Pakistani courts. When Pakistan unilaterally terminated
the contract, the claimant started proceedings at the International Centre for
Settlement of Investment Disputes (ICSID) under the BIT between Pakistan and
Switzerland. The BIT contained the following clause: ‘Either Contracting Party
shall constantly guarantee the observance of the commitments it has entered into
with respect to the investments of the investors of the other Contracting Party.’
The Tribunal found that the proper mode of interpretation was a restrictive one
(in dubio mitius)31° The Tribunal made no reference to the modes of interpret-
ation laid down in Article 31 of the VCLT which does not in its wording embrace

% SGS v Paraguay, Decision on Jurisdiction, 12 February 2010, para 168.

6 SGS v Paraguay, Award, 10 February 2012, para 91.

N7 LGSHE v Argentina, Decision on Liability, 3 October 2006, paras 164-75; Siemens v Argentina,
Award, 6 February 2007, paras 196-206; Plama v Bulgaria, Award, 27 August 2008, paras 185-7;
Dtk Energy v Ecuador, Award, 18 August 2008, paras 314-25; AMTO v Ukraine, Award, 26 March
2008, paras 109-12.

® For a critical evaluation, see S W Schill, ‘Umbrella Clauses as Public Law Concepts in

maa(xﬁtoi\)'e Perspective’ in S W Schill (ed), International Investment Law and Comparative Public
317.

:‘:’ SGS v Pakistan, Decision on Jurisdiction, 6 August 2003.
® At para 171.
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this maxim. In light of this interpretative approach, the Tribunal concluded that
any other understanding would have a far-reaching impact on the sovereignty of the
host state which could not be presumed in the absence of 2 clear expression of a
corresponding will by the parties.3!!

The Tribunal presented four arguments in support of this position. First, the
conventional view would also cover non-contractual obligations arising under the
laws of the host state, including the smallest types of commitment, and would lead
to a flood of lawsuits before international tribunals.312 Secondly, the conventional
view would make other guarantees contained in investment treaties superfluous
because even a violation of a small obligation would allow a lawsuit.313 Thirdly, the
Tribunal considered that the location of the umbrella clause not in the substantive
guarantees but towards the end of the treaty spoke against a far-reaching obliga-
tion.314 And, fourthly, it pointed out that the forum selection in investment
agreements would, under the conventional view, not be binding for the investor
whereas the host state would be bound to honour such clauses.?!> The Tribunal did
not refer to the distinction between ‘commercial acgs’ and ‘sovereign acts’.

The Tribunal denied that its position would d¢prive an umbrella clause of its
meaning. It pointed out that the clause would/ be relevant in the context of
implementation of the investment treaty in the domestic legal order or if the host
state failed to participate in international proceedings to which it had agreed
earlier.31®

This decision was widely criticized.3'7 The sharpest criticism came from the
Tribunal in SGS v Philippines;3'8 but commentators also pointed to weaknesses of
the decision.3!® The most vulnerable aspect of the decision is the lack of any
attempt to ground the method of interpretation in the accepted canons embodied
in Article 31 of the VCLT.

For a while it scemed as though SGS v Pakistan would remain an isolated
decision. But the decision has also found a measure of support.320 In 2006, two
nearly identical decisions—in El Paso v Argenting®® and in Pan America v

311 At paras 167, 168. 312 Ag paras 166, 168. 313 At para 168.

314 At para 169. 315 At para 168. 316 A¢ para 172.

317 The Government of Switzerland took the unusual step of expressing its disapproval and concern
over the decision in a letter of 1 October 2003 to the Deputy Secretary-General of ICSID.

318 SGS v Philippines, Decision on Jurisdiction, 29 January 2004, para 125: ‘Not only are the
reasons given by the Tribunal in SGS v Pubistan unconvincing: the Tribunal failed to give any clear
meaning to the “umbrella clause”.” See also Eureko v Poland, Partial Award, 19 August 2005, para 257,

319 S A Alexandrov, ‘Breaches of Contract and Breaches of Treaty, The Jurisdiction of Treaty-b
Asbitration Tribunals to Decide Breach of Contract Claims in SGS v Pakistan and SGS v Philippines
(2004) 5 ] World Investment and Trade 555, 569; C Schreuer ‘Travelling the BIT-Route—Of Waiting
Periods, Umbrella Clauses and Forks in the Roa * (2004) J World Investment and T rade 231, 253i
T Wilde, “The “Umbrella Clause” in Investment Arbitration—A Comment on Original Intentons
and Recent Cases’ (2005) 6 J World Investment and Trade 183, 225; E Gaillard, La jun’:pmdtﬂ“ _

CIRDI (2004) 834.
320 See eg Toto Costruzioni Generali v Lebanon, Decision on Jurisdiction, 11 September 2009,

187-202.
321 ] Paso Energy v Argentina, Decision on Jurisdiction, 27 April 2006.
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Argentina®22—explici
pﬁi,tm oo [;lxlcnly s.upported the first and second arguments set out in SGS »
ot lawsuits, overreach because of wi
wider scope th th
00C ‘ : pe than other trea
g?aranf tfees).b But utrﬁllke SGS v Pakistan, the Tribunals then introduced thtZ
stinction between the state as a
merchant and the stat i
concluded, with a broad brush i L cove only diomces
ush, that investment arbitrati i
ed, 3 on will cover only di
concerning investment agreemen i i ! invalved
eyt grn e Cot;l Ic: staf: contracts 131;4whxch the state is involved
ercial contracts.324 The Tribunal i
. in El Paso

sought to establish a balance betw i
een the inter
investor: ests of the host state and those of the

This Tribunal considers that a balanced i i
: : interpretation is needed, taking i
State sovereignty and the State’s responsibility to create an adaptgg 1::1‘:1 a:s:ﬁitoi(;;

ewolk fol the dCVClO ment Of c€conomic activities aﬂd the necessy to protect fDIel n
investment and its Contlnulng ﬂ.o w.

Thus, the decisions in £/ Paso and in Pan Ameri

/ merican did not restrict the scope of th
.umbrella clause as drastically as SGS v Pakistan. They accept that obligft?o(;s ir(le
investment agreements are covered by the clause to the extent that they bind the

;tatc Em Its sovereign capacity. Essentially, the two decisions seem to echo th
rench concept of contrat administrarif 326 )

The distincti . .
distinction between different types of investment agreement was subse-

uently rejected i in i ;
?h e y rejected in the Award in Siemens v Argentina®?7 where the Tribunal stated

The Tti i i
Shouiﬂnlt::xzia'l :.!oes ].‘l(})lt fiul;:albc to the view of the Respondent thatinvestment agreements
istinguished from concession agree i
hould | ments of an administrati
prir ed . ag inistrative nature. Such
disin :1 :f;ln'h?s noflzams in Artic.le 7(2) of the Treaty which refers to ‘any obligations’, or
ition of ‘investment’ in the Treaty. Any agreement related to an investment t’hat

qualifies as such under the T igati
e o i er the Treaty would be part of the obligations covered under the

Anoth imiti
namree;fa;;?rzgzh to limiting the effect of the umbrella clause does not look at the
the affected contract but at the nature or magnitude of its violation. The

322 Pan America/BP v Argents isi
: rgentina, Decis imi iecti
s e e iy Ot 27y 20 e
ee aso Energy v Argentina, Decisi risdicti i

Yo : 4 , ion on Jurisdiction, 2 .
";eszg/eff}; 11/ zlzrgmbt_ma, Decision on Preliminary Objections, 207n]u1; 2%%21 ;grgf ’] g;ia; 724 Pan
mericalBP » Almm Zergy lg A{g.mtma, Dec'isic.m on Jurisdiction, 27 April 2606, paras 77‘c: seqa: Pan
Jordan, Award ;Xl Jan”:’ ;tg(s)lgn on Preliminary Objections, 27 July 2006, para 108; in ggjim' v
, ary » para 155, the Tribunal had stated, in categorical term’s: ‘Only the

tate, in the exercise Ofl ty d not as a contractin palty has as. Unled Obll tons
ts soverel authou an
l gn 4 ntra g 4 S ga

325
£l Paso Energy v Argentina, Decision on Jurisdiction, 27 April 2006, para 70

32 This position i
position is contrary to th iti i
S31LR rary to the position taken by arbitrator René-Jean D i 1
ti(;r?a71913138% piia 72 who had held that the theory of adminilsltri:iig colrllft’rl;)::tl: h:icfo Vlltb)’_d'
2 o b ‘:A e:n ,,'SO AfAAﬂCO v Saudi Arabia, 27 ILR (1963) 117, 164 o pacem
na, T
28 pr e 206? ward, 6 February 2007.




174 Standards of Protection

N and
Tribunal in CMS v Argentina referred to the distinction betwec.an gt(;lvernmenzl
commercial actions and the significance of the interference with the contract:

the tribunal believes the Respondent is correct in arguing that not al‘l li:cgntract briaglx:i:}s, :;l:l;
f protection of the treaty will be engage :
in breaches of the treaty. The standar.d of p n of e e g
i cific breach of treaty rights and obligations or 2 .
[herteecltse; Ziiier the treaty. Purely commercial aspects of a contract mlg'ht not l;le pr;)}:ecte.d
gr°the treaty in some situations, but the protection is likel'y to be ‘avallable l:v en cll:e3 11;
si)éniﬁcant interference by governments or public agencies with the rights of the investor.
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i 299.

329 CMS v Argentina, Award, 12 May 2005, para

330 Sempra vrﬁrgmtina, Award, 28 September 2007.

331 305-14. .

332 l‘t'ivgirdafv Argentina, Decision on Annulment, 3 July 2002, par?s 98, 1.01. o B
In a case where the essential basis of a claim brought before an .mtem?uonal tl:u::in -
bI:each of contract, the tribunal will givt;l ezfctd to anyalvtlld. chcfm:theecjaj;rui:nact e ving

ther hand, where the fundamental basis of the cla '
erx;ai;.i‘n.d?;ertﬁieezt set:mdard by which the conduct of tl}:e parties d:s ::I)a}):\ aj::iga;c:i t(;: -
o : .
i f an exclusive jurisdiction clause in a contract between '
:sl;:cf:tciznz s?;e cannot operate as a bar to the application of the treaty standard

i 72,275
Generally on the distinction between treaty claims and contract claims, see pp 261, 268, 2
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way of the parties” intentions. For this reason, any attempt to define the scope of the
umbrella clause by reference to abstract concepts such as ‘sovereign acts’, ‘commer-
cial acts’, or ‘consrass administrasife will carry no methodological power of persua-
sion when it comes to interpreting and applying the clause. Ultimately, no
justification exists for ignoring or revising the canons of interpretation laid down
in Article 31 of the VCLT. References to conventional terminological distinctions
or to categories of a specific domestic legal order have no place within this canon.

(d) Umbrella clauses and privity of contract

In principle, contracts to which an umbrella clause is to apply would be between
the disputing parties, that is, a state and a foreign investor. But in some cases the
disputing parties and the parties to the contract on which the investor relies for the
purposes of the umbrella clause are not identical. On the host state’s side, the party
to the contract may be a state entity or a territorial subdivision rather than the state
itself. On the investor’s side, the party to the contract may not be the foreign
investor itself but its subsidiary in the host state. In these situations, the question
arises whether an umbrella clause will protect a contract that is not directly between
the host state and the investor.333

Noble Ventures v Romania®3* concerned a contract between the claimant and the
Romanian ‘State Ownership Fund’, a separate legal entity. The Tribunal reached
the conclusion that the contractual conduct of the Fund had to be attributed to the
Romanian Government in view of the grant of governmental power to the Fund.
The Tribunal found that, for the purposes of attribution, the distinction between
commercial acts and sovereign acts had no relevance.?? It followed that the
umbrella clause was applicable to the contract. The Tribunal said:

where the acts of a governmental agency are to be attributed to the State for the purposes of
applying an umbrella clause, such as Arr, 11(2)(c) of the BIT, breaches of a contract into

which the State has entered are capable of constituting a breach of international law 4y virsue
of the breach of the umbrella clause.336

In a series of other decisions, tribunals found that the umbrella clause was inapplic-
able where the state had not contracted in its own name3” In Impregilo v
Pakistan,33® the contracts had been concluded not with Pakistan directly but
with the Pakistan Water and Power Development Authority. The claimant wanted
to benefit from an umbrella clause in a third country BIT by way of an MFN clause
contained in the BIT between Italy and Pakistan. The Tribunal found that

# See N Gallus, ‘An Umbrella just for Two? BIT Obligations Observance Clauses and the Parties
to ;l 3E‘,ontracr’ (2008) 24 Arbitration International 157.

Noble Ventures v Romania, Award, 12 October 2005.
At para 82,

3’6 At para 85. Emphasis in original.
%7 Azurix v Argentina, Award, 14 July 2006, paras 52, 384; AMTO v Ukraine, Award, 26 March

335

ioos- paras 109-12; EDF v Romania, Award, 8 October 2009, paras 317, 318; Hamester v Ghana,

‘:N‘d. 18 June 2010, paras 339-50.
Impregilo v Pakistan, Decision on Jurisdiction, 22 April 2005.
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contracts concluded by a separate entity of Pakistan would not be protected by an
umbrella clause.339 A similar problem arises on the investor’s side when it operates
through a local company that enters into a contract. The question then arises
whether the foreign investor may rely on the umbrella clause in relation to a
contract to which it is not a party. The ECT in Article 10(1) gives an affirmative
answer to this question by referring to ‘any obligations it has entered into with an
Investor or an Investment of an Investor 340

Most BITs do not contain a clarification of this kind. The practice of tribunals is
divided on whether foreign investors are entitled to protection under umbrella
clauses for claims arising from the contracts of their local subsidiaries. Some
tribunals have allowed claims of this nature.

In. Consinental Casualty v Argentina,>#! the investor’s local subsidiary, CNA, had

entered into a number of contracts with Argentina. The claimant invoked the
umbrella clause in respect of these contracts*#2 and the Tribunal left no doubt that
the umbrella clause covered contracts concluded by the investor’s subsidiary. The
Tribunal stated, with respect to obligations covered by the umbrella clause in
Article TI(2)(c) of the Argentina-US BIT:

provided that these obligations have been entered ‘with regard’ to investments, they may

have been entered with persons or entities other than foreign investors themselves, so that an
undertaking by the host State with a subsidiary such as CNA is not in principle excluded.?*}

Other tribunals have similarly extended the effect of umbrella clauses to contracts

entered into by local subsidiaries of the foreign investors.344

In another group of cases, tribunals have concluded that successful invocation of
the umbrella clause requires that the contract is directly with the foreign investor
and not with its local subsidiary.>#* In Azurix v Argentina, 34 a concession agree-
ment had been concluded between a province of Argentina and the subsidiary of
Azurix ABA. The Tribunal recalled that Azurix and the respondent had no
contractual relationship: the obligations undertaken in the concession contract

339 At para 223.
340 Emphasis added. The Reader’s Guide to the ECT offers the following explanation: “This

provision covers any contract that a host country has concluded with a subsidiary of the forcgﬂ.
investor in the host country, or a contract between the host country and the parent company of the
subsidiary.” See also AMTO v Ukraine, Award, 26 March 2008, para 110.

381 Continental Casualty v Argentina, Award, 5 September 2008.

342 At para 288.

343 At para 297. See also para 98.

344 CMS v Argentina, Award, 12 May 2005, paras 296--303; Enron v Argentina, Award, 22 May
2007, paras 269-77. The ad hoc Committee declined to annul this part of the Award: Decision 0f
‘Annulment, 30 July 2010, paras 317—4G; Sempra v Argentina, Award, 28 September 2007, paras 308-
14; Duke Energy v Ecuador, Award, 18 August 2008, paras 314-25. :

345 Siemens v Argentina, Award, 6 February 2007, paras 204-6; BG Group v Argentina, B
Award, 24 December 2007, paras 206-15, 361-6; El Paso v Argentina, Award, 31 October 201 1,
531-8.

346 Agurix v Argentina, Award, 14 July 2006.
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independently whether the principle has been respected and will in this respect not
be bound by the position of a domestic court,366

The principles of access to justice, fair procedure, and the prohibition of
denial of justice relate to three stages of the judicial process: the right to bring a
claim, the right of both parties to fair treatment during the proceedings, and the
right to an appropriate decision at the end of the process and its enforcement. In
Azinian v Mexico, 7 the Tribunal summarized these criteria in the following terms:

A denial of justice could be pleaded if the relevant courts refuse to entertain a suit, if they
subject it to undue delay, or if they administer justice in a seriously inadequate way. ...

There is a fourth type of denial of justice, namely the clear and malicious misapplication of
the law.368

The principles of international law that apply during all phases set forth a broad
framework which national rules have to respect. Essentially, these principles operate
as the expression of an international standard that requires the establishment of a
decent and civilized system of justice as reflected in accepted international and
national practice. Thus, the concept of the minimum standard of international
1aw?® has a substantive and a procedural side. So far, most issues of procedural

propriety have in practice been reviewed under the standard of fair and equitable
treatment, as discussed above.370

In Duke Energy v Ecuador,”" the Tribunal considered that the duty to provide
effective access to justice ‘seeks to implement and form part of the more general
guarantee against denial of justice’.372 The case was brought by an investor who had
concluded an arbitration agreement with a local Peruvian company subject to local
law. In arbitration proceedings initiated by the investor in this local setting,
the local arbitral tribunal had upheld a jurisdictional objection by the state, and
the claimant did not challenge this award. The Tribunal did not agree with the

claimant that Peru’s conduct had failed to provide effective means to assert a
claim,373

% See Feldman v Mexico, Award, 16 December 2002, para 140; Himpurna v Indonesia, XXV
ICCA YB Commercial Arbitration 109, 181. Tribunals have not yet spelled out in detail under what
circumstances the misapplication of domestic law may lead to international responsibility; see Waste
Management v Mexico, Award, 30 April 2004, paras 129 et seq. As to the decision of lower courts, it is
widely assumed that their rulings will not be considered to amount to an internationally wrongful act as
0ng as a reasonable opportunity exists for the foreigner for appropriate review; see Ambatielos Claim,
IC] Reports (1953) 10; Loewen v Unised States, Award, 26 June 2003, para 154.

%57 Azinian v Mexico, Award, 1 November 1999,

368 A¢ paras 102, 103. See also Mondev » United States, Award, 11 October 2002, paras 126-7;
Parkerings v Lithuania, Award, 11 September 2007, para 317.

9 See p 3.

%70 See pp 154-6.

"' Duke Energy v Ecuador, Award, 18 August 2008, para 391,
At para 391,

? At paras 390-403,
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In SGS v Paraguay the claim was for unpaid bills under a contract between rhe
investor and the state for the pre-shipment inspection of goods. The BIT between
Switzerland and Paraguay provided in Article 11 that ‘[e]ither Contracting Party
shall constantly guarantee the observance of the commitments it has entered into
with respect to the investments of the investors of the other Contracting Party’. The
Tribunal rejected a restrictive interpretation of this umbrella clause based either on
the nature of the contract or on the nature of its breach. It said:

Article 11 does not exclude commercial contracts of the State from its scope. Likewise,
Article 11 does not state that its constant guarantee of observance of such commitments may
be breached only through actions that a commercial counterparty cannot take, through
abuses of state power, or through exertions of undue government influence. 3

... Article 11 requires the ‘observance’ of commitments. Also as a matter of the ordinary
meaning of the term, a failure to meet one’s obligations under a contract is clearly a failure
to ‘observe’ one’s commitments. There is nothing in Article 11 that states or implies that a
government will only fail to observe its commirments if it abuses its sovereign authoriry.3%¢

In a number of other decisions tribunals similarly gave full effect to umbrella
clauses and confirmed that, by virtue of such a clause, failure by the host state to
meet obligations assumed in relation to investments amounted to a breach of the

treaty. 307

(¢) Restrictive application of umbrella clauses

In a series of other cases tribunals have imposed various limitations on the applica-
tion of the umbrella clause.?’® In SGS v Pakistan®®® the Swiss claimant had
concluded a contract with Pakistan on pre-shipment inspection services with a
forum selection clause for Pakistani courts. When Pakistan unilaterally terminated
the contract, the claimant started proceedings at the International Centre for
Settlement of Investment Disputes (ICSID) under the BIT between Pakistan and
Switzerland. The BIT contained the following clause: ‘Either Contracting Party
shall constantly guarantee the observance of the commitments it has entered into
with respect to the investments of the investors of the other Contracting Party.’
The Tribunal found that the proper mode of interpretation was a restrictive one
(in dubio mitius).*'* The Tribunal made no reference to the modes of interpret-
ation laid down in Article 31 of the VCLT which does not in its wording embrace

305 SGS v Paragyay, Decision on Jurisdiction, 12 February 2010, para 168.

W6 SGS v Paraguay, Award, 10 February 2012, para 91.

N7 LGSE v Argentina, Decision on Liability, 3 October 2000, paras 164-75; Siemens v Argentina,
Award, 6 February 2007, paras 196-206; Plama v Bulgaria, Award, 27 August 2008, paras 185-7;
Dubke Energy v Ecuador, Award, 18 August 2008, paras 3 14--25, AMTO v Ukraine, Award, 26 March
2008, paras 109-12,

305 For a critical evaluation, sec S W Schill, ‘Umbrella Clauses as Public Law Concepts in
Comparative Perspective” in S W Schill (ed), International Investment Law and Comparative Public
Law (2010) 317.

309 SGS v Pakistan, Decision on Jurisdiction, 6 August 2003.

MO Ag para 171.
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this maxim. In light of this interpretative approach, the Tribunal concluded that
any other understanding would have a far-reaching impact on the sovereignty of the
host state which could not be presumed in the absence of a clear expression of a
corresponding will by the parties.?!!

The Tribunal presented four arguments in support of this position. First, the
conventional view would also cover non-contractual obligations arising under the
laws of the host state, including the smallest types of commitment, and would lead
to a flood of lawsuits before international tribunals.’!? Secondly, the conventional
view would make other guarantees contained in investment treaties superfluous
because even a violation of a small obligation would allow a lawsuit.?!3 Thirdly, the
Tribunal considered that the location of the umbrella clause not in the substantive
guarantees but towards the end of the treaty spoke against a far-reaching obliga-
tion.?'* And, fourthly, it pointed out that the forum selection in investment
agreements would, under the conventional view, not be binding for the investor
whereas the host state would be bound to honour such clauses.*'> The Tribunal did
not refer to the distinction between ‘commercial acts” and ‘sovereign acts’.

The Tribunal denied that its position would deprive an umbrella clause of its
meaning. It pointed out that the clause would be relevant in the context of
implementation of the investment treaty in the domestic legal order or if the host
state failed to participate in international proceedings to which it had agreed
earlier.?!16

This decision was widely criticized.?!” The sharpest criticism came from the
Tribunal in SGS v Philippines,'® but commentators also pointed to weaknesses of
the decision.?!” The most vulnerable aspect of the decision is the lack of any
attempt to ground the method of interpretation in the accepted canons embodied
in Article 31 of the VCLT.

For a while it seemed as though SGS v Pakistan would remain an isolated
decision. But the decision has also found a measure of support.3?° In 2006, two
nearly identical decisions—in E/ Paso v Argentina®?' and in Pan America v

31 At paras 167, 168. 312 Ae paras 166, 168. 313 At para 168.

31 At para 169. 315 At para 168. 316 At para 172.

7 The Government of Switzerland took the unusual step of expressing its disapproval and concern
over the decision in a letter of 1 October 2003 to the Deputy Secretary-General of ICSID.

N8 SGS v Philippines, Decision on Jurisdiction, 29 January 2004, para 123: ‘Nor only are the
reasons given by the Tribunal in SGS v Pakistan unconvincing: the Tribunal failed to give any clear
meaning to the “umbrella dause”.’ See also Eureko v Poland, Partial Award, 19 August 2005, para 257.

319§ A Alexandrov, ‘Breaches of Contract and Breaches of Treaty, The Jurisdiction of Treaty-based
Arbitration Tribunals to Decide Breach of Contract Claims in SGS v Pakistan and SGS v Philippines’
(2004) 5 ] World Investment and Trade 555, 569; C Schreuer ‘Travelling the BIT-Route—Of Waiting
Periods, Umbrella Clauses and Forks in the Road’ (2004) | World Investment and Trade 231, 253;
T Wilde, “The “Umbrella Clause” in Investment Arbitration—A Comment on Original Intentions
and Recent Cases’ (2005) 6 / World Investment and Trade 183, 225; E Gaillard, La jurisprudence du
CIRDI (2004) 834.

320 See eg Toro Costruzioni Generali v Lebanon, Decision on Jurisdiction, 11 Seprember 2009, paras
187-202.

32V El Paso Energy v Argentina, Decision on Jurisdiction, 27 April 2006.
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Argenmzd‘“—~cxplicitly supported the first and second arguments set out in SGS v
Pakistan (Hood of lawsuits, overreach because of wider scope than other treaty
guarantccs).“} Bur unlike SGS v Pakistan, the Tribunals then introduced the
distinction between the state as a merchant and the swate as a sovereign. It
concluded, with a broad brush, that investment arbitration will cover only disputes
concerning investment agreements or state contracts in which the state is involved
‘as a sovereign’ but not mere commercial contraces.’* The Tribunal in £/ Paso

sought to establish a balance between the interests of the host state and those of the

‘; investor:

This Tribunal considers that a balanced interpretation is needed, taking inro account both
State sovereignty and the State’s responsibility 1o create an adapted and evolutionary
framework for the development of economic activities, and the necessity to protect foreign
investment and its continuing fHow.

Thus, the decisions in £/ Paso and in Pan American did not restrict the scope of the
umbrella clause as drastically as SGS v Pakistan. They accept thac obligadons in
investment agreements are covered by the clause to the extent that they bind the

state in its sovereign capacity. Essentially, the two decisions seem to echo the

French concept of contrat administrarif32°

The distinction between different types of investment agreement was subse-
quently rejected in the Award in Siemens v Argentina®*” where the Tribunal stated
that:

The Tribunal does not subscribe to the view of the Respondent that investment agreements
should be distinguished from concession agreements of an administrative nacure. Such
distinction has no basis in Article 7(2) of the Treaty which refers to ‘any obligations’, or
in the definition of ‘investment’ in the Treaty. Any agreement related to an investment chat

qualifies as such under the Treaty would be part of the obligations covered under the

umbrella clause ¥

Another approach to limiting the effect of the umbrella clause does not look at the
nature of the affected contract but at the nature or magnitude of its violation. The

i 22 Pun Americal BP v Argentina, Decision on Preliminary Objections, 27 July 20065 two out of the
' three arbitrators were the same as in the £/ Pase decision,

224 See £l Paso Energy v Argentina, Decision on Jurisdiction, 27 April 2000, paras 72-4; Pay
Americal BP v Argenting, Decision on Preliminary Objections, 27 July 2000, paras 101--3.

WY See Bl Pase Energy o Avrgentina, Decision on Jurisdiction, 27 April 20006, paras 77

et seqs Pan
America/BP v Argentina, Decision on Preliminary Objections, 27 July 2006, para 108; in Sulini v
Jordan, Award, 31 January 2000, para 155, the Tribunal had stared, in categorical terms: ‘Only the
; State, in the exercise of its sovereign authority, and not as a contracting party, has assumed obligations
; under the bilareral agreement.”

S5 EL Daso Energy v Argenting, Decision on Jurisdieton, 27 April 2006, para 70.

*20 This position is contrary to the position taken by arbitrator René-Jean Dupuy in Tesaco v Libya,
53 TR (1979) 389, para 72 who had held that the theory of administrative contraces had no place in
international law. See also ARAMCO v Squdi Arabia, 27 HR (1963) 117, 164,

W0 Siemens v Argentina, Award, 6 February 2007,

3

8 Ac para 200.
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Tribunal in CMS v Argentina referred to the distinction between governmental and
commercial actions and the significance of the interference with the contract:

the tribunal believes the Respondent is correct in arguing that not all contract breaches result
in breaches of the treaty. The standard of protection of the treaty will be engaged only when
there is a specific breach of treaty rights and obligations or a violation of contract rights
protected under the treaty. Purely commercial aspects of a contract might not be protected
by the treaty in some situations, but the protection is likely to be available when there is
significant interference by governments or public agencies with the rights of the investor.329

Similarly, in Sempra v Argentina®3° the Tribunal held that ordinary commercial
breaches of a contract would not violate the umbrella clause in the Argentina-US
BIT. Only a breach in the exercise of a sovereign state function or power but not
the conduct of an ordinary contract party could effect a breach. In the particular
case, the Tribunal found that the sweeping changes that Argentina had introduced
were not ordinary contractual breaches but had been brought about in exercise of
the state’s public function. Therefore, it concluded that breaches of the obligations
in question had resulted in a breach of the umbrella clause.?3!

An examination of the current strands of jurisprudence shows clearly conflicting
positions. The survey of the jurisprudence interpreting the umbrella clause indi-
cates that the understanding of the rule remains in a state of flux. However, a
terminological observation and a comment on the discussion of the substance of the
clause are appropriate at this stage. The terminological point concerns the distinc-
tion between ‘treaty claims’ and ‘contract claims’, introduced by the Vivendi
Annulment Committee and subsequently often relied upon by tribunals.33?
While the simplicity of the distinction may have seemed helpful for analytical
purposes at the outset, the current position of jurisprudence on the umbrella clause
suggests that the contrasting of ‘treaty claims’ and ‘contract claims’ does not
facilitate an understanding of the scope of the clause. The crucial point lies in
recognition that certain (or all) types of violations of contracts between the state and
the investor will, in the presence of an umbrella clause, amount to a violation of the
investment treaty.

States entering into an investment treaty are free to fashion the scope of the
treaty and the guarantees granted therein. If the parties choose to extend the scope
of the agreement beyond the confines of the classical understanding of an invest-
ment treaty and also cover, to some extent, operations previously deemed ‘com-
mercial” or ‘contractual’ in nature, conventional terminology cannot stand in the

329 CMS v Argentina, Award, 12 May 2005, para 299.

B0 Sempra v Argentina, Award, 28 Seprember 2007.

31 At paras 305-14.

332 Vivendi v Argentina, Decision on Annulment, 3 July 2002, paras 98, 101:

In a case where the essential basis of a claim brought before an international tribunal is a
breach of contract, the tribunal will give effect to any valid choice of forum clause in the
contract. ... On the other hand, where the fundamental basis of the claim is a treaty laying
down an independent standard by which the conduct of the parties is to be judged, the
existence of an exclusive jurisdiction clause in a contract between the claimant and the
respondent state cannot operate as a bar to the application of the treaty standard.

Generally on the distinction between treaty claims and contract claims, see pp 261, 268, 272, 275-8.
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way of the parties’ intentions. For this reason, any attempt to define the scope of the
~ umbrella clause by reference to abstract concepts such as ‘sovereign acts’, ‘commer-
cial acts’, or ‘contrats administratify’ will carry no methodological power of persua-
sion when it comes to interpreting and applying the clause. Ultimately, no
justification exists for ignoring or revising the canons of interpretation laid down
in Article 31 of the VCLT. References to conventional terminological distinctions
~ or to categories of a specific domestic legal order have no place within this canon.

(d) Umbrella clauses and privity of contract

In principle, contracts to which an umbrella clause is to apply would be between
the disputing parties, that is, a state and a foreign investor. But in some cases the
disputing parties and the parties to the contract on which the investor relies for the
purposes of the umbrella clause are not identical. On the host state’s side, the party
to the contract may be a state entity or a territorial subdivision rather than the state
itself. On the investor’s side, the party to the contract may not be the foreign
investor itself but its subsidiary in the host state. In these situations, the question
arises whether an umbrella clause will protect a contract that is not directly between
the host state and the investor,33

Noble Ventures v Romania®** concerned a contract between the claimant and the
Romanian ‘State Ownership Fund’, a separate legal entity. The Tribunal reached
the conclusion that the contractual conduct of the Fund had to be attributed to the
Romanian Government in view of the grant of governmental power to the Fund.
The Tribunal found that, for the purposes of attribution, the distinction between
commercial acts and sovereign acts had no relevance.3 It followed that the
umbrella clause was applicable to the contract. The Tribunal said:

where the acts of a governmental agency are to be attributed to the State for the purposes of
applying an umbrella clause, such as Art. I1(2)(c) of the BIT, breaches of a contract into
which the State has entered are capable of constituting a breach of international law by virtue
of the breach of the umbrella clause 3¢

In a series of other decisions, tribunals found that the umbrella clause was inapplic-
able where the state had not contracted in its own name.*¥ In Impregilo v
Pakistan,’3® the contracts had been concluded not with Pakistan directly but
with the Pakistan Water and Power Development Authority. The claimant wanted
to benefit from an umbrella clause in a third country BIT by way of an MFN clause
contained in the BIT between Italy and Pakistan. The Tribunal found that

333 See N Gallus, ‘An Umbrella just for Two? BIT Obligations Observance Clauses and the Parties
to a Contract’ (2008) 24 Arbitration International 157.

334 Noble Ventures v Romania, Award, 12 October 2005.

335 At para 82.

336 At para 85. Emphasis in original.

337 Azurix v Argentina, Award, 14 July 2006, paras 52, 384; AMTO v Ukraine, Award, 26 March
2008, paras 109-12; EDF v Romania, Award, 8 October 2009, paras 317, 318; Hamester v Ghana,
Award, 18 June 2010, paras 339-50.

338 Impregilo v Pakistan, Decision on Jurisdiction, 22 April 2005.
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that the fundamental basis of the claim before them was the same as before.
domestic courts'®” :

CMS v Argentina'® addressed the fork-in-the-road provision in the Argentip;
US BIT. Argentina argued that the investor had taken the fork in the road since ¢},
local company, TGN, in which the investor held shares, had appealed a judic :
decision to the Federal Supreme Court and had sought other administra
remedies.1%?

The Tribunal rejected Argentina’s contention. It pointed out that the appeal hy
been taken by the local company TGN rather than by the foreign investor, Als
the steps taken consisted only of defensive and reactive actions. Most important]
the subject matter in the domestic proceedings was not the same as the one in t
ICSID arbitration. TGN’s claims concerned the contractual arrangements under
licence while those of CMS concerned treaty rights.17? The Tribunal said: i

80. Decisions of several ICSID tribunals have held that as contractual claims are differe
from treaty claims, even if there had been or there currently was a recourse to the local cour
for breach of contract, this would not have prevented submission of the treaty claims
arbitration. This Tribunal is persuaded that with even more reason this view applies to th
instant dispute, since no submission has been made by CMS to local courts and since, eve
if TGN had done so—which is not the case—, this would not result in triggering the’ ‘fo
in the road’ provision against CMS. Both the parties and the causes of action under separa
instruments are different.

cc. An zztz‘empt at amicable settlement

A common condition in treaties providing for investor-state arbitration is that
amicable settlement must first be attempted through consultations or negotiation
This requirement is subject to certain time limits ranging from 3 to 12 months. If
no settlement is reached within that period the claimant may proceed to arbitra
tion. A typical waiting period under BITs would be six months. The NAFTA (Arts
1118-20) also prescribes a waiting period of six months after the events giving rise.
to the claim.!7! Article 26(2) of the ECT offers consent to arbitration if the dispu
cannot be settled within three months from the date on which either party
requested amicable settlement.!”? National legislation offering consent to arbitra-
tion may similarly provide for waiting periods.!”3 |

Argentina, Decision on Jurisdiction, 14 January 2004, paras 95-8; Occidental v Ecuado "
2004, paras 37-63; LG&E v Argentina, Decision oi Jurisdiction, 30 April 2004,r ’ ;\a?;src%l J;IG)’
C/Jzzmp.zon Trading v Egypt, Decision on Jurisdiction, 21 October 2003, sec 3.4.3; Pan Ameri;an z’/
A7gent{na, Decision on Preliminary Objections, 27 July 2006, paras 155-7; Toto v Lebanon, Decision
on Jurisdiction, 11 September 2009, paras 203~17; Victor Pey Casado v Chile, Award, 8 I\any 2008,
paras 467-98; Total v Argentina, Decision on Liability, 27 December 2010, paras 442’—3‘ L

167 Pantechniki v Albania, Award, 30 July 2009, paras 53~67.

168 CMS v Argentina, Decision on Jurisdiction, 17 July 2003, paras 77-82

169 At para 77. ‘

170 At paras 78-82.

Y71 Metalclad v Mexico, Award, 30 August 2000, paras 64-9,

172 Petrobart v Kyrgyz Republic, Award, 29 March 2005, sec VIIL7.

173 Tyadex v Albania, Decision on Jurisdiction, 24 December 1996, 5 ICSID Reports 47, 60-1.

per
f;ibunal held that this did not preclude it from proceeding. It said:

hurpose is not to impede or obstruct arbitration proceedings, where such settlement is not
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 The reaction of tribunals to these provisions requiring an attempt at amicable
.lement before the institution of arbitration has not been uniform.'7# In the

ajority of cases the tribunals found that the claimants had complied with

these waiting periods before proceeding to arbitration.!73 In other cases the tribu-

s found that non-compliance with the waiting periods did not affect their
isdiction. 17

' {n Biwater Gauff v Tanzania, the UK-Tanzania BIT provided for a six-month
iod for settlement. There had been attempts to resolve the dispute but the six-
nth period had not yet elapsed when the Request for Arbitration was filed. The

his six-month period is procedural and directory in nature, rather than jurisdictional and

avory. Its underlying purpose is to facilitate opportunities for amicable settlement. Its

ssible. Non-compliance with the six month period, therefore, does not preclude this

k Arbitral Tribunal from proceeding. If it did so, the provision would have curious effects,
including:
. preventing the prosecution of a claim, and forcing the claimant to do nothing until six

‘months have elapsed, even where further negotiations are obviously futile, or sertlement
obviously impossible for any reason;

. forcing the claimant to recommence an arbitration started too soon, even if the six-month

period has elapsed by the time the Arbitral Tribunal considers the matter.!””

174 For the practice of the IC] see Military and Paramilitary Activities in and against Nicaragua
(Nicaragua v United States), Judgment (Jurisdiction and Admissibility), 26 November 1984, ICJ
Reports (1984) 427-9 and Case Concerning Application of the International Convention on the Elimin-
ation of all forms of Racial Discrimination (Georgia v Russiz), Judgment, 1 April 2011, paras 115-84.

175 Salini v Moroceo, Decision on Jurisdiction, 23 July 2001, paras 15-23; CMS v Argentina,
Decision on Jurisdiction, 17 July 2003, paras 121-3; Generation Ukraine v Ukraine, Award, 16 Sep-
tember 2003, paras 14.1~14.6; Azurix v Argentina, Decision on Jurisdiction, 8 December 2003, para
55; Tokios Tokelés v Ukraine, Decision on Jurisdiction, 29 Aptil 2004, paras 101-7; LGEE v

Argentina, Decision on Jurisdiction, 30 Aptil 2004, para 80; MID v Chile, Award, 25 May 2004,

para 96; Occidental v Fcuador, Award, 1 July 2004, para 7; Siemens v Argentina, Decision on
Jurisdiction, 3 August 2004, paras 163-73; LESI—DIPENTA v Algérie, Award, 10 January 2005,
paras 32, 33; AES Corp v Argentina, Decision on Jurisdiction, 26 April 2005, paras 62-71; Continental
Casualty v Argentina, Decision on Jurisdiction, 22 February 2006, para 6; Berschader v Russia, Award,
21 April 2006, paras 98-104; E/ Paso v Argentina, Decision on Jurisdiction, 27 April 2006, para 38;
Pan American v Argentina, Decision on Preliminary Objections, 27 July 2006, paras 39, 41; AMTO v
Ukraine, Award, 26 March 2008, paras 50, 53, 57~8; Occidental v Ecuador, Decision on Jurisdiction,
9 September 2008, paras 90-5; AFT v Slovakia, Award, 5 March 2011, paras 200-12.

176 n Ethyl Corp v Canada, Decision on Jurisdiction, 24 June 1998, paras 76-88, the Tribunal
dismissed the objection based on the six-month provision since furcher negotiations would have been
pointless. In Lauder v Czech Republic, Final Award, 3 September 2001, para 187, the Tribunal found
that the waiting period of six months was not a jurisdictional provision. In SGS v Pakistan, Decision on
Jurisdiction, 6 August 2003, para 184, the Tribunal found that the waiting period was procedural
rather than jurisdictional and that negotiations would have been futile. Similatly in Bayindir v Pakistan,
Decision on Jurisdiction, 14 November 2005, patas 88-103, the Tribunal found that a requirement to
give notice of the dispute for the purpose of reaching a negotiated settlement was not a precondition for
jurisdiction.

177 Biwater Gauff v Tanzania, Award, 24 July 2008, paras 338-50 at 343.
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Other tribunals have reach
ed the opposit ion. 178 .
Ecuador, the BIT between Ecuadorg_gd thee C[(J)Eictl:jlg 0" In Burlington p, d the conditions and limitations attached to consent to arbitration in a treaty by
and negotiation in the event of a dispute ICSIIt)a o : 10 on an MEN clause in the treaty provided the respondent state has entered
) arbitration would b ! a treaty with a third state that contains a consent clause without these

dirions and limitations? Or even more radically, if the treaty containing the

N clause does not offer consent to arbitration, is it possible to rely on consent to

the dispute to ICSID i
arbitration, It follow : . :
by imposing upon ed that the claim was inadmissip) birration in a treaty of the respondent state with a third party?
lnv . . . . . . .
prior to the sy ocrjtorfs an f)bhgatlon to voice their disagreement ar Jeag; i Maffezini v Spain'®4 the consent clause in the Argentina-Spain BIT required
o an mmvestment dispute to arb . ort to the host state’s domestic courts for 18 months before the institution of

bitration. That BIT contained the following MFN clause: ‘In all matters subject
this Agreement, this treatment shall not be less favorable than that extended by
ch Party to the investments made in its territory by investors of a third country.’
On the basis of that clause, the Argentinian claimant relied on the Chile-Spain
IT which does not contain the requirement to seck redress in the host state’s
courts for 18 months. The Tribunal undertook a detailed analysis of the applicabil-
ty of MEN clauses to dispute settlement arrangements'®> and concluded:
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attached to the operation of MFN clauses and distinguished between the legitimate
_extension of rights and benefits and disruptive treaty-shopping.!®7 In particular,
the MEN clause should not override public policy considerations that the
contracting parties had in mind as fundamental conditions for their acceptance
of the agreement. 188
_ Subsequent decisions dealing with the application of MEN clauses to the require-
ment to seek a settlement in domestic courts for 18 months have mostly adopted
the same solution.'8? The tribunals confirmed that the claimants were entitled to
rely on the MFN clause in the applicable treaty to invoke the more favourable
dispute settlement clause of another treaty that did not contain the'18-month
rule.’99 At the same time these tribunals expressed their conviction that arbitration
was an important part of the protection of foreign investors and that MEN clauses

the most favored nation clause included in the Argentine-Spain BIT embraces the dispute

sertlement provisions of this treary. . . . the Tribunal concludes that Claimant had the right
186

(h) The applicability of MFN dlauses to dispute settlement

An MFEN ! ined ; .
third oo oa;uise con‘tamed 1n a treaty will extend the better treatment granted to .
other fts n;monals to a beneficiary of the treaty. 180 Most BITs and
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these MEN ¢ : . X tain MEN clauses, So
the ML dazv:ses will speélfy to which parts of the treaty they apply. For insi:x:cz
ment.182 By mf)_:tﬂ ;}&;PNCZB’ thac it includes, or tha it excludes dispute settle
: auses are worded in a gen Lk '
On'lT}"hto the treatment of investments, 183 general way and typically refe
is has led to the questi
on of whether the effect of
. . of MEN clauses
provisions on dispute settlement in these treaties. Pyt different] eatends to
V> 184 Maffezini v Spain, Decision on Jurisdiction, 25 January 2000.
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' 185 At paras 38-64.
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189 For notable exceptions, sce Wintershall v Argentina, Award, 8 December 2008, paras 158-97;
ICS Inspection v Argentina, Award, 10 February 2012, paras 243-327.

190 Siemens v Argentina, Decision on Jurisdiction, 3 August 2004, paras 94-110; Gas Natural SDG,
SA v Argentina, Decision on Jurisdiction, 17 June 2005, paras 2431, 41-9; Suez, Sociedad General de
Aguas de Barcelona SA, and InterAguas Servicios Integrales del Agua SA v Argentina, Decision on
Jurisdiction, 16 May 2006, paras 52-66; National Grid ple v Argentina, Decision on Jurisdiction, 20
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In the absence of such an agreement, it provides for the application of the host
state’s law and international law:

Article 42

(1) The Tribunal shall decide a dispute in accordance with such rules of law as may be
agreed by the parties. In the absence of such agreement, the Tribunal shall apply the law of
the Contracting State party to the dispute (including its rules on the conflict of laws) and
such rules of international law as may be applicable.

Both the UNCITRAL Rules (Art 35(1)) and the ICC Rules (Art 21(1)) state that a
tribunal will apply the law designated by the parties. If there is no choice of law
clause, the UNCITRAL Rules refer to ‘the law which it determines to be appropri-
ate’ and to ‘any usage of trade applicable to the transaction’ which the tribunal shall
take into account (Art 35(3)). For ICC proceedings, its Rules provide in such a case
that the Tribunal ‘shall apply the rules of law which it determines to be appropriate’
(Art 21(1)) and that the Tribunal ‘shall take account of the provisions of the
contract, if any, between the parties and of any relevant trade usages’ (Arc 21(2)).
Many of the treaty provisions that offer investor-state arbitrarion, such as the
NAFTA, the ECT, and some BITs, also contain provisions on applicable law. By
taking up the offer of arbitration, the investor also accepts the choice of law clause
contained in the treaty’s dispute settlement provision. In this way, the treaty’s
provision on applicable law becomes part of the arbitration agreement. In other
words, the clause on applicable law in the treary becomes a choice of law agreed by
the parties to the arbitration.3%!

Some clauses in treaties governing the applicable law in investment disputes refer
exclusively to international law. For instance, Chaprter 11, Section B of the
NAFTA, dealing with the settlement of investor-state disputes, refers only to
international law including the NAFTA itself:

Article 1131: Governing law

1. A Tribunal established under this Section shall decide the issues in dispute in accordance
with this Agreement and applicable rules of international law.3%?

Similarly, the ECT’s provision on investor-state dispute settlement provides:

Article 26 Settlement of disputes between an investor and a contracting party

(6) A tribunal established under paragraph (4) shall decide the issues in dispute in accord-
ance with this Treaty and applicable rules and principles of international law. 303

01 A R Parra, ‘Provisions on the Settlement of Investment Disputes in Modern Investment Laws,
Bilateral Investment Treaties and Mulrilateral Tnstruments on Investment’ (1997) 12 ICSID Review-
FILJ] 287, 332; P Peters, ‘Dispute Sertlement Arrangements in Investment Treaties’ (1991) 22
Netherlands Yearbook of Int’l L 91, 147-8 (1991); 1 F | Shihata and A R Parra, “The Experience of
the I[nternational Centre for Sertlement of Investment Disputes’ (1999) 14 [CSID Review-FIL] 299,
3306. See also the analysis in Anroine Goetz v Burundi, Award, 10 February 1999, para 94 and in
Siemens v Argentina, Award, 6 February 2007, para 76.

30232 LM 603, 645 (1993).

30334 1LM 360, 400 (1995).
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A number of BITs also merely refer to international law including the substantive
rules of the BIT itself.?%

Other BITs, in provisions dealing with applicable law, combine the host state’s
domestic law with international law. A frequently used formula lists: (a) the host
state’s law; (b) the BIT itself as well as other treaties; (c) any contract relating to the
investment; and (d) general international law. In Antoine Goetz v Burundi’® the
relevant Belgium-Burundi BIT contained a provision on applicable law of this type.
The Tribunal found that it had to apply a combination of domestic law and
international law.?°¢ The Tribunal made the following general statement:

a complementary relationship must be allowed to prevail. That the Tribunal must apply
Burundian law is beyond doubt, since this last is also cited in the first place by the relevane
provision of the Belgium-Burundi investment treaty. As regards international law, its
application is obligatory for two reasons. First, because, according to the indications
furnished to the Tribunal by the claimants, Burundian law seems to incorporate inter-
national law and thus to render it directly applicable; . . . Furthermore, because the Republic
of Burundi is bound by the international law obligations which it freely assumed under the
Treaty for the protection of investments .. .27

The Tribunal then stated that an application of international law and of domestic
law might lead to different results. The Tribunal first undertook an analysis of the
dispute from the perspective of the law of Burundi. This analysis led to the
conclusion that under the law of Burundi the actions in question were legal.308
The Tribunal then examined the same issue from the perspective of international
law, in particular in light of the BIT. This examination led to the result that the
legality of the measures taken by Burundi depended on the payment of adequate
and effective compensation which was still outstanding.3%?

A slightly different provision on applicable law that combines host state law and
international law may be found in the BIT between Argentina and Spain:

The Asbitral Tribunal shall decide the dispute in accordance with the provisions of this
Agreement, the terms of other Agreements concluded between the parties, the law of the
Contracting Party in whose territory the investment was made, including its rules on
conflict of laws, and general principles of international law.?1°

That treaty provision was applicable in Maffezini v Spain®'! where the subject of
the dispute was the construction of a chemical plant. The Tribunal did not enter
into a theoretical discussion on the law applicable to the case before it; it applied

304 For a detailed list of examples, see E Gaillard and Y Banifatemi, ‘The Meaning of “and” in

Article 42(1), Second Sentence, of the Washington Convention: The Role of International Law in the
ICSID Choice of Law Process’ (2003) 18 ICSID Review-FIL] 375, 377.

305 Anroine Goerz v Burundi, Award, 10 February 1999,

306 Ag para 95.

307 At para 98.

308 At paras 100-19.

309 At paras 120-33. .

M0 Argentina-Spain BIT, Arc 10(5).

Y Maffesini v Spain, Award, 13 November 2000.
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international law to some questions and host state law to other questions. For
instance, on the issue of whether Spain was responsible for the actions of a state
entity the Tribunal relied on the international law of state responsibility for the
question of attribution’'? and on the Spanish Law on Public Administration and
Common Administrative Procedure to elucidate the structure and functions of the
entity.’'? Having reached an affirmative reply on atribution, it then applied the
BIT.*" On the issue of an environmental impact assessment, the Tribunal applied
internacional law,?'” Spanish legislation,*'® a European Communicy directive,’!”
and the BIT.*"™ To the question of whether a contract had been perfected between
the investor and the state entity, the Tribunal applied the Spanish Civil Code
and the Spanish Commercial Code together with authoritative commentaries.*!?
On the issue of a statute of limitation under Spanish legislation, the Tribunal found
that it did not apply to claims filed under the [CSID Convention.*"

Not all BITs contain provisions on applicable law. Where jurisdiction is based
on a BIT that does not contain a provision on governing law, tribunals have
sometimes construed such a choice from the BIT’s invocation.

In AAPL v Sri Lanka?>" jurisdiction was based on the BIT between Sri Lanka
and the United Kingdom. This BIT did not contain a provision on applicable law.
The Tribunal tound that by arguing their case on the basis of the BIT, the parties
had expressed their choice of the BIT as the applicable law as ‘both Parties acted in
a manner that demonstrates their mutual agreement to consider the provisions of
the Sri Lanka/UK Bilateral Investment Treaty as being the primary source of the
applicable legal rules’.#2*

The Tribunal in AAPL v Sri Lanka went on to state that the BIT was not a closed
legal system but had to be seen in a wider juridical context. This wider juridical
context, as well as the parties’ submissions, led it to apply customary international
law as well as domestic law.*** Other tribunals have similarly found thar in cases
involving disputes under BITs the primary source of law had to be the BIT itself
and other rules of international law.**

In the absence of an agreement on the governing law, Article 42 of the [CSID
Convention provides that the tribunal apply host state law and applicable rules of
international law. Most tribunals applying this provision examined the issues before

12 Ac paras 50, 52, 57, 77, 83. A paras 47-9. PHCAC para 83.
5 Ag para 67. Mo AL paras 68, 69. 3T At para 09.
M8 Acpara 71 MY Ac paras 89, 90.

YA paras 92, 93. For a similar methodology on applicable law, sce also BG Group v Argentina,
Final Award, 24 December 2007, paras 891035 Nutional Grid v Argentina, Award, 3 November 2008,
paras 81-90.

WV AAPL v Sri Lanka, Award, 27 June 1990,

322 Ag para 20.

23 Ag paras 18-24.

S Wena Horwels v Egypr. Award, 8 December 2000, paras 78, 791 ADC v Hungary, Award,
2 Ocober 2006, paras 288-91; LGSFE v Argentina, Decision on Liabilicy, 3 October 20006, paras
85, 97-8: Saipem v Bangladesh, Award, 30 June 2009, para 99: Bayindir v Pakistan, Award, 27 August
2009, paras 109, 110.
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them under both systems of law.?25 In some cases the tribunals were simply content
to find that both systems of law reached the same result.32¢

A widely held theory on the relationship of international law to host state law
under the second sentence of Article 42(1) is the doctrine of the supplemental and
corrective funcrion of international law vis-a-vis domestic law.??” The ad hoc
Committee in Amco v Indonesia described this doctrine as follows:

Article 42(1) of the Convention authorizes an ICSID tribunal to apply rules of international
law only to fill up lacunae in the applicable domestic law and to ensure precedence to
international law norms where the rules of the applicable domestic law are in collision with
such norms,3?8

It is questionable whether this doctrine accurately reflects reality. Tribunals have
given international law more than a mere ancillary or subsidiary role. The Tribunal
in the resubmitted case of Amco v Indonesia called this a distinction without a
difference:

40. This Tribunal notes that Article 42(1) refers to the application of host-state law and
international law. If there are no relevant host-state laws on a particular marter, a search
must be made for the relevant international laws. And, where there are applicable host-state
laws, they must be checked against international laws, which will prevail in case of conflict.
Thus international law is fully applicable and to classify its role as ‘only’ ‘supplemental and
corrective’ seems a distinction without a difference.’??

Under the residual rule of Article 42(1) of the ICSID Convention both legal
systems, that is international law and host state law, have a role to play.??? In

CMS v Argentina the Tribunal said:

there is here a close interaction between the legislation and the regulations governing the gas
privatization, the License and international law, as embodied both in the Treaty and in

325 But see SOABI v Senegal, Award, 25 February 1988, paras 5.02 et seq where che Tribunal
restricted itself to the application of Senegalese law.

326 Adriano Gardella v Céte d’lvoire, Award, 29 August 1977, para 4.3; Benvenuti & Bonfant v
Congo, Award, 15 August 1980, para 4.64; Klickner v Cameroon, Award, 21 October 1983, 2 [CSID
Reports 9, at p 635 Amco v Indonesia, Award, 20 November 1984, paras 147--8, 188, 201, 245-50,
265~8, 281; Duke Energy v Peru, Award, 18 August 2008, paras 144-61; Aguaytia v Peru, Award,
11 December 2008, paras 71-4.

327 Klgckner v Cameroon, Decision on Annulment, 3 May 1985, para 69; LETCO v Liberia, Award,
31 March 1986, 2 ICSID Reports 343, at 358-9; Amco v Indonesia, Resubmitted Case: Award, 5 June
1990, para 38; SPP v Egypt, Award, 20 May 1992, para 84; Auropista v Venezuela, Award, 23 September
2003, paras 101-5.

328 Amco v Indonesia, Decision on Annulment, 16 May 1986, para 20.

329 Ameo v Indonesia, Resubmitted Case: Award, 5 June 1990, para 40.

339 See E Gaillard and Y Banifatemi, “The Meaning of “and” in Article 42(1), Second Sentence, of
the Washington Convention: The Role of International Law in the ICSID Choice of Law Process’
(2003) 18 ICSID Review-FIL] 375, 403~11; R Dolzer, ‘Contemporary Law of Foreign Investment:
Revisiting the Status of International Law’ in C Binder, U Kriebaum, A Reinisch, and S Wittich (eds),
International Investment Law for the 215t Century (2009) 818; Z Douglas, The International Law of
Investment Claims (2009) 39-133.
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customary international law. All of these rules are inseparable and will, to the extent
justified, be applied by the Tribunal 33!

It is only where there is a conflict between the host state’s law and international law
that a tribunal has to make a decision on precedence. The Tribunal in LG&E v
Argentina emphasized that ultimately international law is controlling: ‘International
law overrides domestic law when there is a contradiction since a State cannot justify
non-compliance of its international obligations by asserting the provisions of its
domestic law.332

In non-ICSID arbitration between investors and host states, tribunals also apply a
combination of international law and host state law. The UNCITRAL Arbitration
Rules refer the tribunal to the law designated by the parties. In the absence of a choice
of law, the tribunal is to apply the law which it determines to be appropriate.333

In Occidental v Ecuador the arbitration was conducted under the UNCITRAL
Rules of 1976. The Tribunal listed a mix of sources of law under host state law and
under international law:

The dispute in the present case is related to various sources of applicable law. It is first related
to the Contract. . .; it is next related to Ecuadorian tax legislation; this is followed by specific
Decisions adopted by the Andean Community and issues that arise under the law of the
WTO. In particular the dispute is related to the rights and obligations of the parties under
the Treaty [ie the US-Ecuador BIT] and international law.334

Therefore, in most cases the applicable substantive law in investment arbitration
combines international law and host state law. This is so whether or not the parties
have made a choice of law that combines international law with host state law. In
the majority of cases tribunals have, in fact, applied both systems of law. Where
there was a contradiction between the two, international law had to prevail. It is left
to the tribunals to identify the various issues before them to which international law
or host state law is to apply.

() Remedies
aa. Restitution and satisfaction

Under the international law of state responsibility, reparation for a wrongful act
takes the form of restitution, compensation, or satisfaction.’®> In investment

31 CMS v Argentina, Award, 12 May 2005, para 117. See also Wena v Egypt, Decision on
Annulment, 5 February 2002, paras 37-40; Azurix v Argentina, Award, 14 July 2006, para 67;
LG&E v Argentina, Decision on Liability, 3 October 2006, paras 82-99; Enron v Argentina, Award,
22 May 2007, paras 203-9; Tokios Tokelés v Ukraine, Award, 26 July 2007, paras 138-45; Sempra v
Argentina, Award, 28 September 2007, paras 231-40.

B2 LGSE v Argentina, Decision on Liability, 3 October 2006, para 94. See also CDSE v Costa Rica,
Award, 17 February 2000, paras 64, 65; Duke Energy v Peru, Decision on Jurisdiction, 1 February
2006, para 162.

333 UNCITRAL Arbitration Rules 2010, Art 35(1).

334 Qccidental v Ecuador, Final Award, 1 July 2004, para 93. See also Fastern Sugar v Czech Republic,
Partial Award, 27 March 2007, paras 191-7.

335 Articles on Responsibility of States for Internationally Wrongful Acts adopted by the ILC in 2001,
Art 34. ] Crawford, The International Law Commission s Articles on State Responsibility (2002) 211,
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the case-law elaborated by international arbitral tribunals scrongly suggests that in assessing
the liability due for losses incurred the interest becomes an integral part of the compensation
itself, and should run consequently from the date when the State’s international responsi-

bility became engaged’®3

In the case of compensation, interest is normally due from the date of the expropri-
ation, although that date may be difficult to determine with indirect or creeping
expropriations. The appropriate date will be the day when the investor definitely
lost control over the investment.

The rate of inrerest may be calculated on the basis of the legal interest rate in an
applicable legal system or on an inter-bank rate such as the London Interbank
Offered Rate (LIBOR).3¢4

The practice of tribunals shows a trend towards compounding interest, that is,
interest is capitalized at certain intervals and will then itself bear interest. While
some tribunals have rejected compound interest,3®> it has been accepted in the
majority of recent decisions.?¢¢

(m) Costs

The costs of major investment arbitrations can be considerable and may run into
millions of dollars for complex cases.?®” The costs consist of three elements: the
charges for the use of the facilities and expenses of ICSID?%8 or other arbitration
institution, the fees and expenses of the arbitrators, and the expenses incurred by

363 AAPL v Sri Lanka, Award, 27 June 1990, para 114. See also SPP v Egypt, Award, 20 May 1992,
para 234; Metalclad Corp v United Mexican States, Award, 30 August 2000, para 128.

364 PSEG v Turkey, Award, 19 January 2007, para 348; Sempra v Argentina, Award, 28 September
2007, paras 483~6; Rumeli Telekom v Kazakbstan, Award, 29 July 2008, para 818; Nationa! Grid v
Argentina, Award, 3 November 2008, para 291; Siag v Egypt, Award, 1 June 2009, paras 594-8.

365 CME v Czech Republic, Final Award, 14 March 2003, paras 642-7; Autopista v Venezuela,
Award, 23 September 2003, paras 393~7; Eastern Sugar v Czech Republic, Partial Award, 27 March
2007, para 374; Duke Energy v Ecuador, Award, 18 August 2008, para 473.

366 Atlantic Triton v Guinea, Award, 21 April 1986, 3 ICSID Reports 13, at 33, 43; Compania del
Desarrollo de Santa Flena SA v Costa Rica, Award, 17 February 2000, paras 104, 105; Metalclad v
Mexico, Award, 30 August 2000, para 128; Maffezini v Spain, Award, 13 November 2000, para 96;
Wena Hotels v Egypt, Award, 8 December 2000, para 129; Middle East Cement v Egype, Award, 12 April
2002, para 174; Pope & Talbot v Canada, Award in Respect of Damages, 31 May 2002, para 90;
Tecmed v United Mexican States, Award, 29 May 2003, para 196; MTD v Chile, Award, 25 May 2004,
para 253(4); Azurix v Argentina, Award, 14 July 2006, paras 439-40; ADC v Hungary, Award,
2 October 2006, para 522; PSEG v Turkey, Award, 19 January 2007, para 348; Enron v Argentina,
Award, 22 May, 2007, paras 451-2; Compasnta de Aguas del Aconquija, SA & Vivendi Universal v
Argentina, Award, 20 August 2007, paras 9.1.1-9.2.8; BG Group v Argentina, Final Award,
24 December 2007, paras 456-7; Sempra v Argentina, Award, 28 September 2007, paras 483-6; OKO
Pankki v Estonia, Award, 19 November 2007, paras 343—56; Continental Casualty v Argentina, Award,
5 September 2008, paras 306-16; Funnekotter v Zimbabwe, Award, 22 April 2009, paras 141-6; Siag
v Egypt, Award, 1 June 2009, paras 594-8; Impregilo v Argentina, Award, 21 June 2011, paras 382-4.

367 Eg in PSEG v Turkey, the total amount of costs claimed was US$20,851,636.62. See Award,
19 January 2007, para 352. The Award in Libananco v Turkey, 2 September 2011, paras 558~9, seems
to have set a record with combined costs for both parties at US$60 million.

368 The details are set out in ICSID’s Administrative and Financial Regulations at <htep://www.
worldbank.org/icsid/basicdoc/partC.htm> as well as in a Schedule of Fees at <http://www.worldbank.
org/icsid/schedule/fees.pdfsee>.
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