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VI 
Expropriation 

The rules of international law governing the expropriation of alien property h 
long been of central concern to foreigners in general and to forei'gn m· a~e · l E • . . vestors in 
part1cu ~- xpropnation 1s the most severe form of interference with property All 
expectations of the investor are destroyed if the investment is taken 'th 
adequate compensation. Wl out 

On ~e level_ of customary international law, the minimum standard for the 
protection of aliens came to place limitations on the territorial sovereignty of th 
host state and to protect alien property. On the level of treaty law all d e a ft • . , mo ern 
ree~ents on ore1gn mvestment contain specific provisions covering precondi-

tions ror and consequences of expropriation. 

1. The right to expropriate 

Co~sistent with the notion of territorial sovereignty, the classical rules of inter­
na~10~al law have accepted the host state's right to expropriate alien property in 
pnnctple. Indeed,. state practice has considered this right to be so fundamental 
that even m?dern mvestment treaties (often entitled agreements 'for the promot' 
and protection of foreign investment') respect this position. Treaty law typic~~t 
a~dresses only t~e conditions and consequences of an expropriation, leaving th: 
nght to expropriate as such unaffected. 1 

E~ren clauses in agreements between the host state and the investor that freeze the 
apphcab_le law fo: the period of the agreement ('stabilization clauses')2 will not 
nec~ssarily stand m the ~ay of a lawful expropriation. The position is less clear if 
s~c an agreemen~ exphc1~y excludes the right to expropriate. Except in extreme 
~trcumstances, an mter~at10nal tribunal will probably interpret such a clause in a 
l~ter~ manner. In practice, however, such far-reaching provisions have played no 
s1gmficant role. 

1 Some states (eg Ecuador, Peru) have in the past provided in their constitutions tha h · 
contractual agreements :,vith for~ign investors may not be changed by a unilateral act. But thet ~a:r 
not ~odnde a; faralasl excluding the ~1ght to expropriate. Article 249 of the Constitution of Ecuador (~998 e) 
prov1 e ,or contracts relanng to p bl' · Th d modified nil all b I th u Jc se!"1c~: e agree contractual conditions cannot be 

'Throdughd u
1
co_n~::;t-faw;, ilie ~t~e ~m~~:blish ~;~t!~ 0~~eg!~/ :t=:s c;~setitution statesb: 

amen e eg1slanvely.' · Y may not e 
2 See pp 82 et seq. 
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2. The three branches of the law 

Beyond the right of the host state to expropriate, international law on expropriation 
bas developed three branches, which regulate the scope and conditions of the 
exercise of this power. The first one defines the interests that will be protected. 
This facet has not traditionally been in the forefront of academic and practical 
discussions but has received some prominence more recently. Most contemporary 
treaties, in their provisions dealing with expropriation, refer to 'investments'. 
Similarly, the jurisdiction of arbitral tribunals is typically restricted to disputes 
arising from 'investments'. Therefore, it is 'investments' as defined in these treaties 

that are protected.3 

The second branch concerns the definition of an expropriation. While this 
matter raises no questions in cases of a formal expropriation, the issue may acquire 
a high degree of complexity when the host state interferes with the rights of the 
foreign owner without a formal taking of title. Indeed, in the practice of the past 
three decades, most cases relating to expropriation have turned on the controversy 
of whether or not a 'taking' had actually occurred. Matters of public health, the 
environment, or general changes in the regulatory system may prompt a state to 

regulate foreign investments. This has led to claims against the state on the basis 
that a regulatory taking or indirect expropriation has occurred. The elements of 

indirect expropriation are discussed below.4 

The third branch of the law on expropriation relates to the conditions under 
which a state may expropriate alien property. The classical requirements for 
lawful expropriation are a public purpose, non-discrimination, as well as prompt, 
adequate, and effective compensation. In practice, the requirement of compen­
sation has turned out to be the most controversial aspect. This issue is discussed in 

the next section. 

3. The legality of the expropriation 

It is today generally accepted that the legality of a measure of expropriation is 
conditioned on three (or four) requirements. These requirements are contained in 
most treaties. They are also seen to be part of customary international law. These 

requirements must be fulfilled cumulatively: 

• The measure must serve a public purpose. Given the broad meaning of'public 
purpose', it is not surprising that this requirement has rarely been questioned 
by the foreign investor. However, tribunals did address the significance of the 

term and its limits in some cases.5 

3 For the concept of an investment, see pp 60 et seq. See further p 248. 
4 See pp 101 et seq. 
5 See eg ADC v Hungary, Award, 2 October 2006, paras 429-33. 
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• The measure must not be arbitrary and discriminatory within the generally' 
accepted meaning of the terms. 

• Some treaties explicitly require that the procedure of expropriation must 
follow principles of due process.6 Due process is an expression of the min­
imum standard under customary international law and of the requirement Of 
fair and equitable treatment. Therefore, it is not clear whether such a clause, iri 
the context of the rule on expropriation, adds an independent requirement for 
the legality of the expropriation. 

• The expropriatory measure must be accompanied by prompt, adequate, and 
effective compensation. Adequate compensation is generally understood today 
to be equivalent to the market value of the expropriated investment. 

Of these requirements for the legality of an expropriation, the measure of compen­
sation has been by far the most controversial. In the period between roughly 1960 
and 1990, the rules of customary law on compensation were at the centre of the 
debate on expropriation. They were discussed in the broader context of economic 
decolonization, the notion of 'Permanent Sovereignty over Natural Resources', and 
of the call for a new international economic order. Today, these fierce debates are 
over and nearly all expropriation cases before tribunals follow the treaty-based 
standard of compensation in accordance with the fair market value. In the termin­
ology of the earlier decades this means 'full' or 'adequate' compensation. However, 
this does not mean that the amount of compensation is easy to determine. 
Especially in cases of foreign enterprises operating on the basis of complex con­
tractual agreements, the task of valuation requires close cooperation of valuation 
experts and the legal profession. 

Various methods may be employed to determine market value. The discounted 
cash flow method will often be a relevant yardstick, rather than book value or 
replacement value, in the case of a going concern that has already produced income. 
Before the point of reaching profitability, the liquidation value will be the more 
appropriate measure.7 

A traditional issue that has never been entirely resolved concerns the conse­
quences of an illegal expropriation. In the case of an indirect expropriation, 
illegality will be the rule, since there will be no compensation. 

According to one school of thought, the measure of damages for an illegal 
expropriation is no different from compensation for a lawful taking. The better 
view is that an illegal expropriation will fall under. the general rules of state 
responsibility, while this is not so in the case of a lawful expropriation accompanied 
by compensation. In the case of an illegal act the damages should, as far as possible, 
restore the situation that would have existed had the illegal act not been committed. 
By contrast, compensation for a lawful expropriation should represent the market 
value at the time of the taking. The result of these two methods can be markedly 

6 See eg che 2004 and 2012 US Model BITs, Arc 6(1)(d). 
7 See pp 296-7. 
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clifferent.s The difference will mainly concern the amount oflost profits. The issue 
of compensation and damages is discussed in more detail in Chapter X on the 
settlement of investment disputes.9 

f ' ' . ' · h d d l ' 10 Th The requirement o prompt compensation means wit out un ue e ay . e 
requirement of 'effective' compensation means that payment is to be made in a 

convertible currency. 11 

4. Direct and indirect expropriation 

The difference between a direct or formal expropriation and an indirect expropri­
ation turns on whether the legal title of the owner is affected by the measure in 
question. Today direct expropriations have become rare. 12 States are reluctant to 
jeopardize their investment climate by taki~g the drastic and conspicuous step o~ an 
open taking of foreign properry. An official act that takes the ntle of the foreign 
investor's pro perry will attract negative publicity and is likely to do lasting damage 
to the state's reputation as a venue for foreign investments. 

AB a consequence, indirect expropriations have gained in importance. An indir­
ect expropriation leaves the investor's title untouched but deprives him of the 
possibiliry of utilizing the investment in a meaningful way. A typical feature of an 
indirect expropriation is that the state will deny the existence of an expropriation 
and will not contemplate the payment of compensation. 

(a) Broad formulae: their substance and evolution 

The contours of the definition of an indirect expropriation are not precisely drawn. 
An increasing number of arbitral cases and a growing body of literature on the 
subject have shed some light on the issue but the debate goes on. 13 In some recent 
decisions by the International Centre for Settlement of Investment Disputes 
(I CSID), tribunals have interpreted the concept of indirect expropriation narrowly 
and have preferred to find a violation of the standard of fair and equitable 

treatment. 14 

The concept of indirect expropriation as such was clearly recognized in the early 
case law of arbitral tribunals and of the Permanent Court of International Justice 

8 See eg D W Bowecc, 'Seate Contracts with Aliens: Contemporary Developments on Compen­
sation for Termination or Breach' (1988) 59 BYIL 47; Case Concerning the Factory at Chorz6w, 1928, 
PCIJ, Series A, No 17, 47. For a full discussion, see I Marboe, 'Compensation and Damages in 
International Law, The Limits of "Fair Markee Value"' (2006) 7 J World Investment & Trade 723. 

9 See pp 294-7. 
10 R Dolzer and M Stevens, Bilateral Investmmt Treaties (1995) 112. 
11 Dolzer and Stevens, n 11. 
12 Bue see Funnekotter v Zimbabwe, Award, 22 April 2009. 
13 See Y Fortier and S L Drymer, 'Indirect Expropriation in che Law oflnternacional Investment: 

I Know It When I See It, or Caveat Investor' (2004) 19 ICSID Review-FIL] 293. 
14 See pp 117 et seq. 
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(PCIJ) in the 1920s and l 930s.15 Today it is generally accepted that certain types of 

measures afecting foreign property will be considered an expropriation, and require 

compensation, even though the owner retains the formal title. What was and 

remains contentious is drawing the line between non-compensable regulatory and 

other governmental activity and measures amounting to indirect, compensable 

expropriation. The issue is of equal importance to the host state, which may wish 

ro broaden the range of non-compensable activities, and to the foreign investor, who 

will argue in favour of a broad understanding of the concept of indirect takings. 

Bilateral and multilateral treaties and draft treaties typically contain a reference to 

indirect expropriation or to measures tantamount to expropriation. The Abs­

Shawcross Draft Convention on Investment Abroad (1959) referred to 'measures 

against nationals of another Party to deprive them directly or indirectly of their' 

property'. Essentially, the same wording appears in the 1967 Organisation 

Economic Co-operation and Development (OECD) Draft Convention on 

Protection of Foreign Property. The Draft United Nations Code of Conduct . 

Transnational Corporations referred to '[a]ny such taking of property w 

direct or indirect'. The 1992 World Bank Guidelines on the Treatment of For 

Direct Investment speaks of expropriation or 'measures which have similar effec 

Similarly, the 1998 OECD Draft for a Multilateral Agreement on Investment re 

to 'measures having equivalent effect'. Another variation is contained in the N 

American Free Trade Agreement (NAFTA) of 1992, which speaks of 'a m 

tantamount to nationalization or expropriation'. The 1994 Energy Charter T 

similarly refers to 'a measure or measures having effect equivalent to 

or expropriation'. 
Most current bilateral investment treaties contain similar language. The c 

French Model Treaty states: 'Neither Contracting Parry shall take any measu 

expropriation or nationalization or any other measures having the effect of · 

session, direct or indirect, of nationals or companies of rhe other Contracting 

of their investments.'16 According to the German Model Treaty '[i]nvestme 

investors of either Contracting State shall not directly or indirectly be expropri 

nationalized or subjected to any other measure the effects of which woul 

tantamount to expropriation or nationalization' .17 The Model Treaty used 

United Kingdom provides that '[i]nvestments of nationals or companies of 

Contracting Parry shall not be nationalized, expropriated or subjected to me 

having effect equivalent to nationalization or expropriarion'.18 

The 2004 and 2012 US Model BITs approach the issue in greater detail. 

stating in Article 6( l) that '[n 1 either Parry may expropriate or nationalize a co 

investment either directly or indirectly through measures equivalent to ex 

ation or nationalization', l 9 a special Annex B entitled 'Expropriation' adds: 

I 5 See Norwegian Shipowneri 'Claims, I RIM 307 (1922); Case Concerning Cer

ain 

German 

in Polish Upper Si!J?sia, 1926, PCIJ, Series A, No 7, 3. 
16 French Model Treaty, Art 6(2). l7 German Model Treaty, Art 4(2). 

18 UK Model Treaty, Art 5(1). 19 See US Model BITs, Art 6(1). 
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(a) �he �eterminati�n of whether an action or series of actions by a Parrv in a s ecific fa 
�1tua�on, consututes an indirect expropriation requires a case b. ' Pf: b ctd 
mqu1ry th 'd 

' y case, act- ase 

. at cons1 ers, among othe!lfactors: (i) the economic impact of th 
a�ion, although the fact that an action or series of actions by a Party h

e gover�ment 

e ect on the economic value of an investment standin al 
as � a verse 

'.ndir�ct expropriation has occurred; (ii) the
, 
extent t� :��h

d�s not establish that
. 
an 

interferes with distinct r  bl . 
e government acnon 

f h 
' eas

.
ona e mvestment-backed expectations; and (iii) th h -

acter o t e government action. 
e c ar 

(b) Ex�ept in rare circumstances, non-discriminatory regulatory actions b p �:���e�Jend �p�li�d to �rotect legitimate public welfar� objective[ :uc�t�a�:i�� 
' ty, an t e environment, do not constitute indirect expropriations.20 

Among the broader formulae proposed in general studies and d fi: h 
received sp · I · · ra s, some ave 

ec1a attention m the decisions of arbitral tr1'bunal d . d . 
· · H d p f, 

s an m aca emJC 
wnt�ngs. arvar ro essors Sohn and Baxter included in their 1961 D aft C 
vennon on the International Responsibility of States for I111'uries to Alie 

r "?n­

that is elabor t d · 'fi 
ns, a vers1011 

a e an contams spec1 c categories of indirect takings: 

A taking of property includes not only an outright f 
unreasonable interference with the use enjoyme t 

t o 
al 

property but also any such 

inference that the owner thereof will 1:ot be able
n

t
, or of pzperty as to justify an 

within a reasonable period of time after the incepti
o
on

us
o
e
f, 

eni
h
o�, spose

201
f the proper y 

sue 

The 1986 Restatement (Third) the R · R · 
(§ 712) · h h 

· . . orezgn Law of the United S tates 
. is muc s oner and m its text onlv speaks of a 'taki ' C (g) 

to actions 'that have the effect of "taki ',, h . 
ng. omment refers 

. h . " 
ng t e property, m whole or in large pan 

oumg t 
.
or m stages ( creeping expropriation")'. 

' 

A Umt�d Nations Con�erence on Trade and Development (UNCTAD) stud ' 
m 2000, uses different language and considers that 'me h 

y
f 

taki 
asures s Ort o 

m 

ngs may amount to t��gs in that they result in the effective loss of 
.fan. use or control, or a s1gmficant depreciation of the vaiue of th 

o a mvestor' ' e assets 

In an early influential article Gordon Christie reviewed the th . . la 
and point d t · , . d 

en existmg case w 
. . e o certam recogmze groups and categories of indirect takings, without 

atte�pt to present
. 
a general formula. 23 Judge Rosalyn Higgins, in her 1982 

ectures, quesuoned rhe usefulness of a distinction between non-com en-
bona fide governmental regulation and 'taking' 6 bl' 

p 
or a pu IC purpose: 

di . is intellectually viable? �s not the State in both cases (that is, either b a 

fr 
pu

h 
IC purpos;, �r by regulatmg) p�rponing to act in the common good? Andin 

as t e owner o t e property not suffered loss? Under international law standards, 

21 f004 and 2012 US Model BITs, Annex B, para 4. 
B Sohn and R R Baxter, 'Responsibili f S f I . . 

22 (1961) 55 AJIL 545, 553 (Art 10(3)(a)? o rares or n1unes to the Economic Interests of 

UNCT AD, Series on Issta:s in Int ti lJ 
.  

23 G C Chrisrie, 'What C',onstirur:1: T�  nv;s�ienr Agreemdents: Taking of Property' (2000) 4. 
307. 

ng 0 roperty un er lnternarional Law?' (1962) 38 

of 

22 

aking 
dispos 

e/,atzons 

or 
interference. 
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) aki would need to be 
. ed (b virtue of its scope and to a t ng,

. . 
a regulation that amount Y 

f al h than for a private, interest). And JUSt 

'for a public purpose' (in the �ense o a gener ' rat er 

compensation would be due.A 
. . 

h the international law of expropnauon has 
It has

. 
been argued elsewhere

. 
t a;ed arallel domestic laws.25 As a consequence 

essentially grown out of, and m�r
b
r
l
o 

h
' p 

res that are under the rules of key 
f th. l' kag . t ppears plaus1 e t at measu ' . o ts m e, l a 

·d d l ' ithout requiring compensation, 
domestic laws, normally cons1 ere regu ato� w

al l .th . d . nternanon aw et er. 
will not require un e

f
r I 

for the question of whether 
Th . rtance of the o a measure e �m_ro 

d h' hlighted by Reisman and Sloane: 
expropnanon has occurre was ig 

h 
. . must be in 

. · gl pted t at expropnanon 
tribunals have mcreasm Y acce 

. h t f governmental conducr-wh 
· al What matters 1s t e o • 

rather than m terms. 
bination of the three--on 

. nonfeasance, or some com 
malfeasance, or . h ther the state promulgates a 

. h I er an investment, not w e 
f property ng ts or conrro o� 1 . its intent to expropriate. For purposes o 

decree or otherwise expr�ss � proc 
d te reparation, international law does 

responsibilitv and the obligation to e a 
'tt d] ' · · (Footnotes om1 e 

distinguish indirect from direct expropnat1ons. 
. . 

. . d th formula most often found is that an expropnanon 
In recent 1ur1spru ence, e 

. d . tion' of an investment.27 
be assumed in the event of a

d
'�ubsta

f
n� epr;::ch may be illustrated in light\ 

The oscillating understan mg o t s app 

relevant jurisprudence. 

(b) Judicial and arbitral practice: some illustrative cases . . 

h · rv of scenar10s m 
Cases decided by tribunals demonstrate � e v�1e 

, al h had to adapt 
question of indirect expropriation may ar1Se. Tnbun s ave

tly an emph 
f . ·ry to these different circumstances; consequen ' 

o mqu1 
h uld not necessarily be construed as an express 

different aspects of the law s 0 
f . 1 highlight only one specific 

��n�!;�����!��� 
t��s:� �ac�o������t result from

f 
oversight 

. . to the s ecific circumstances. A short survey o cases
. 

may 
irrelevance 

di 
p 

. f fucrual bases and of the reasoning of mbunals. 
de���s���r ��im��:1Js :oncerned the interests of a British s�p�n

l
g 

_
com 

h C 
.
o In the aftermath of the economic crisis of 1929' t e e �1an 

��nt ��!�ened in the shipping trade on
. 
the C

th
ongo :!�:r 

s��t���:;J 
charged by Mr Chinn's only competitor, e p , 

24 R Higgins, 'The Taking of Property by the State: Recent Developments in 

(1982-III) 176 Recueil des Cours 2
.
5�, 331. 

I' p ,, (1986) l !CSID Review-FIL_{ 4 
25 R Dolzer, 'Indirect Expropnanon of Ate� rope;cy. d its Valuation in the BIT 
26 WM Reisman and RD Sloane, 'Indirect Expropnanon an 

(2003) 74 BYBIL 115, 121. . . R bt A.ward 19 September 2008, para 
27 See eg Sociite Generate v Domimcan epu IC, ' a' . · A d 8 November 2010, para 40 · 6 4 Projectholdmg 11 war ' . D b 1934 PCIJ Series NB, No 3, • 
28 Oscar Chinn C se (UK v Belgium), 12 ecem er , ' 
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UNATRA The government had also granted corresponding subsidies to UNA­
TRA in order to keep the transport on the Congo River viable. This made 
Oscan Chinn's bminess unsustainable. The PCIJ concluded that 
there was no taking. It said: 

The Court ... is unable to see in his [Mr Chinn's] original position which was character­
ized by the possession of customers and the possibility of making a profit anything in the 
nature of a genuine vested right. Favourable business conditions and good-will are transient 
circumstances, subject to inevitable changes; ... No enterprise ... can escape from the 
chances and hazards resulting from economic conditions. 29 

The arbitration in Revere Coppa v OPIC30 concerned a dispute arising from the 
insurance by the US Overseas Private Investment Corporation (OPIC)31 of an 
investment made by the US claimant in Jamaica. Revere Copper had made 
substantial investments in the Jamaican bauxite mining sector. An agreement 
concluded in 1967 between RJA, the investor's local subsidiary, and the Jamaican 
Government fxed the taxes and royalties to be paid by RJA for a period of25 years 
a d provided that no further taxes or fnancial burdens would be imposed on RJA 

the Jamaican authorities. However, in 1972, the newly elected Jamaican 
announced fur-reaching reform of the bauxite sector and, in 197 4, 

the revenues to be paid by RJA so drastically that RJA ceased operating in 

Revere Copper then sought recovery under its OPIC insurance contract, alleging 
the measures adopted by the Jamaican Government an10unted to an expropri­

of Revere's investment. The General Terms and Conditions of the OPIC 
defined 'expropriatory action', inter alia, as: 'any action which ... for a 

of one year directly results in preventing ... the Foreign Enterprise from 
effective control over the use or disposition of substantial portion of its 

or from constructing the project or operating the same.' Although there 
no direct interference with Revere's physical propeny, the majority of the 

unal found that the repudiation of the guarantees given to Revere amounted to 
tion that had resulted in preventing the foreign enterprise from exercising 

control over the use or disposition of a substantial portion of its propeny: 

argues that RJA still has all the rights and property that it had before the events of 
it is in possession of the plant and other facilities; it has its Mining Lease; it can 

te as it did before. This may be true in a formal sense but. .. we do not regard RJA's 
of the use and operation of its properties as any longer 'effective' in view of the 

ion by Government actions of its contract rights. 32 

Arbitral Tribunal came to this conclusion by emphasizing that 'control in a 
industrial enterprise ... is exercised by a continuous stream of decisions'33 and 

29 At 27. JO Rroere Copper v OPIC, Award, 24 August 1978. 
3l On investment insurance and OPIC, see pp 228 et seq. 
32 Rroere Copper 11 OPIC, 291""2. 
33 Ar 292. 

-

focus 

compensanon 
effect 

form 
misfeasance, 

U/mune, 

effect 

effec 

aims 
male equa 

26 

analyzed consequential 
ether 

foreign 
formal 

by 
Government 
increased 
1975. 

that 
arion 

· · contract 
period 

, exercising 
property 

· hadbeen 
. .Trib 

system 
economically 

general 



112 Expropriat ion 

and ur ose of a measure, in reference to the role of the. in tent of a govern me
�� consfde!tion of the issue of legitimate expectations of i�vesto

J
' 
:��:�;v

;hese investment, the need for regulatory measu�e�, and the o
ar: not necessarilv l·ssues are discussed explicitly in some deC1s1ons, although t y
all . . b1'rral' h th d · stice to ex1stmg ar the

. 
�ey to a fu

h
Uy h�

ll
m og�n�ous 

�e��; und:�st::�i�� of individual decisions and dec1S1ons. But t ey W1 assist m a 
general trends. 

· · th l N . . l ignificant lacunae and open issues remam m e aw ot surpnsmg y, s . h led with the same issues for indirect expropriation. Domesnc co�rts . ave grapp 
d th homo eneity of their l er Des ite the benefit of consmunonal texts an e g  .  ong . P 

h h been unable to resolve al problems. Sometimes national legal systems, t 
th
ey

b 
ave 

d 6 u! e will not be helpful as guidelines these courts have stated at roa orm a 
judicial reasoning.79 

(c) Effect or intention? 
The effect of the measure upon the economic benefit :d value as w�ll .as upon control over the investment is the key question when to 

.
dec1di

b 
n
tan
g . . h ak I Whenever t 1s 1s su s indirect expropnanon as t en P ace. 

. aki �ts for a significant period of time, it will be assumed prima fac1e that a t  ng 
the property has occurred. 80 • . d · Tribunals have accordingly based their decisions on eco�omtc cons1. er�n 
Indirect expropriation was seen to exist if the measure cons

d
nt
th
uted a depnv

h . ' 'f th rights relate ereto--suc as the economic use and en1oyment, as I e ' . . b fi h d ceased to exist',81 or when the use or enioymen mcome or ene ts · · · a 
. . .1 ' 82 benefits related thereto is exacted or interfered with to a s1m1 ar extent . 

formulae and phrases have also been used. 83 

79 See Andms vA//,ard, 444 US SL 65; 100 S Ct 318 (1979): 
. eg. d . hich · udicial intervention under the Takings Clause There is no abstract or fixe 6 b , developed in a varie ty of settings. See becomes appropriare. Formulas an ave een . 

 Penn Central, ab.ove, at 123-8. 
I. I call much for the exercise of judgment as Resolution ot each case, however, u nmate y s as 

for the applica tion oflogic. 
. h. l RIA 307 (1977)- Goetz v Bunmdr, Award, 10 80 s S --. ' -  A d 30 

. ee eg 
d 12 A 'l 2002· Meta/dad Corp v war , 1999; Mid East Cement v Egypt, ('-war , pn 

be 1001 2000; CME v Czech Republic, Partial Award, 13 Septem r.:. . 
s1 TECMED v Mexico, Award, 29 May 2003, para 115. 
82 At para ll6. 

, . E 0 riation in the Law of Imernational Im 83 See y Fortier and S L D
C:
tymer,l 

In��e�2;d�) �9 !CSID Revie FIL] 293, 305: I Know It 'When I See It, or aveat nve, r 
. l, described the re uired level of interference with such righrs -has been vanous y 

unreas;nable; (2) an interference that renders righ�s so :J:.eles that 
been exproprulted; (3) an interference that de.pnves e mvesror 

) an o nership; (4) an interference rhat make: ng
th
hts phrtUtcally use::: �en 'taken' . restrictive to warrant a condus1on at t e p

th
roperty · 

h I · ·  fi art e use interference that deprives, in w o e or m sigi.ii cant 
P ' . de . th ic benefit of the property; (7) an interference that radically 'Prtves 

d
e . eco

d
nom. 

of an investm�nt as if the rights related thereto had cease to ex!St; an en1oyment ' 

Direct and indirect expropriation 113 
In RFCC v Morocco, 84 the T tibunafstated that an indirect expropriation exists in cases where the measures have 'substantial effects of an intensity that reduces and/or removes the legitimate benefits related with the use of the rights targeted by the measure to an extent that they render their further possession useless'. 85 Other decisions have in various wording and degrees also emphasized the effect of the measure.86 The Tribunal in CMS v Argentina87 found that no indirect expropriation had occurred when Argentina unilaterally suspended a previously agreed tariff adjustment scheme for the gas transport sector in the context of its economic and fnancial crisis. The US company CMS had argued, inter alia, that the suspension of the tariff adjustment formula amounted to an indirect expropri­ation of its investment in the Argentine gas transport sector. The Tribunal rejected this argument even though it admitted that the measures had an important effect on the claimant's business: 

The essential question is therefore to establish whether the enjoyment of the property has effectively neutralized. The standard that a number of tribunals have applied in recent cases where indirect expropriation has been contended is that of substantial deprivation .... the investor is in control of the investment; the Government does not manage the day-to­day operati.ons of the company; and the investor has full ownership and control of the investment. 88 

In Telenor v Hungary, 89 the investor held a telecom concession which was affected by levy on all telecommunications seJYice providers. The Tribunal held that in to constitute an expropriation, the conduct complained of must have a major i mpact on the economic value of the investment.90 The Tribunal said: 
interference with the invesror's rights must be such as substantially to deprive the of the economic value, use or enjoyment of its investmem. 91 . • .  In considering measures taken by government constitute expropriation the determinative factors the intensity and duration of the economic deprivation suffered by the investor as the of them.92 

interference that makes of exploitation of the property disappear . . .  ; (9) an interfer-ence such that the propeny can no longer be pur to ret1J'Onab!e use. RFCC v Morocco, Award, 22 December 2003. At para 69 (original in French: 'avoir des eflets substantiels d'une inrensite cerraine qui reduisem font disparaltre les benefices legitimement artendus de I' exploitation des droits objers de ladite a un point tel qu'ils rendent la detention de ces droits inutile'). See also LES! v Algeria, Award, 2008, para 132; Bayindir v Pakistan, Award, 27 August 2009, para 459. Abbett, AfcGirthy, Stratton v TAMS-AFFA Consulting Engh of Iran; Biloune Ghana, urisdiction, 27 October 1989; Meta/dad v Afexico, Award, 30 August 2000; Wena v rd on Merits, 8 December 2000; Santa Elena v Rica, Award, 17 Februarv 2000; CME ' , Partial Award, l3 September 200 I; Afiddle Em Cement v A�ard, J 2 April ; Goetz v Burundi, Award, 10 February 1999. C.MS v Argentina, Award, 12 May 2005. At 262, 263. See also Revere Copper v OPIC. 56 ILR (1980) 258 and the cases discussed by 'What Constitutes a Compensable of Property? The Decisions of the lran-States Claims Tribunal' (1994) 88 AJIL 585 . Telenor v Award, 13 September 2006. para 64. At para 65. para 70. Footnote omitted. 
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1 18 Expropriation 

assured, thereby safeguarding the very object and purpose of the protection sought by the 
treaty. 

The Tribunal in Tokios Toke/es v Ukraine127 explained that: 

d' . tion of 5% of the investment's value will not be one can reasonably infer that � . 1mmu
h'l d' . t' n of 95% would likely be sufficient. enough for a finding of expropnanon, w J e a  immu 10 

. . Ar entina12s concerned breaches of a water concession by a pr�vmce
. 
of Azurrx 

.
v 

fhe Tribunal, although finding other breaches of the BI�, '.nclu�mg z�:�:�uitable treatment, denied the existence �fan indirect expropnanon, smce 
the investor had retained control over the enterpnse: 

'b bl h Province's actions was not to the extent the impact on the inv.est
�

ent attn uta
th��o

a�ti�ns amounted to an expropriation; Azurix required to find that,. m t e rregate,
h. t all times continued to control ABA and its did not lose the attnbutes o owners 

d N doubt the management of ABA was h. f 900A f the shares was · 0 . , owners 1p o 0 � , . b ffi . ti for the Tribunal to find that Azunx s affected by the Provmce s actions, ut not su oen y 
investment was expropriated. 129 

s· ·1 1 . LG&E v Argentina130 the host state had violated the terms of conces­
.
1
:� 

a
�:; lt�e distribution of gas. The Tribunal, although f�di�g �hat

. 
other 

��:ndards had been violated, denied the existence of an expropnanon m view of 
the investor's continuing control: 

. . b 'd b 'neutralized' where a party no longer is in control 0 hip or enioyment c n e sai to e 
f h . 

wners . d' h d to-day operations o t e mvestment . . . .  of the investment, or where Jt can�ot
b 

.{.rec: t 
c
e
arry

y 
on its business is not satisfied where the Interference with the investment s a 1 1ty o 

. . . h d n 1  investment continues to operate, even if profits are d1mm1s e .  

ontrol is obviously an important aspect in the analysis of a taking. H�wever, the 
C . d . f control by the investor in itself is not necessanly the sole connnue exerose o 

b 'all d . the . . Th . becomes obvious when a host state su stantl y epnves cmenon e issue 
. h 1 f investor �f the value of the investment leaving the investor w�t contro o an en 

ch more than a shell of the former mvestment. th
�����=��r��e�

o
t�:�ignificance of a test which includes c

t�
ria oth

��d�
�: 

1 h economic use and benefit. Any attempt to e ne an contro '. s�c as 
the basis of one factor alone will not lead to a satisfactory �xp��pnat:o�:n 
articular an approach that looks exclusively at control. ove� 

�:erall
c
�
e
v�stm:nt is un�ble to contemplate the expropriation of specific nghts 

enjoyed by the investor. 

1 27 Tokios Toke/es v Ukraine, Award, 26 July 2007, para 120. 
12s Azurix v Argentina, Award, 14 July 2006. 
1 29 At para 322. . . . 06 1 30 LG&E v Argentina, Decision on L1ab1lity, 3 October 20 · 
1 3 1  At paras 188, 191. Footnores omitted. 
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(f) Partial expropriation 
• Some tribunals have accepted the possibility of an expropriation of particular rights that formed part of an overall business operation without looking at the issue of control over the entire investment. 1 3 2 In Middle East Cement v Egypt, LB the investor had, inter alia, obtained an import licence for cement and had operated a ship. Egypt subsequently rook measures that prevented the investor from operat­ing its licence and seized and auctioned the ship. The investor raised a series of claims in respect of which it alleged expropriation. These included but went beyond the import licence and ownership of the ship. The Tribunal looked at these claims separately and determined in respect of each whether an expropriation had taken place. It found that the licence qualified as an investment and that the measures that prevented the exercise of the rights under it amounted to an expropriation. 1 34 The Tribunal examined separately whether an expropriation of the ship had occurred and gave an affrmative answer. 1 35 Several other claims of expropriation in respect of other rights were also examined but denied for a variety of reasons. 136 Therefore, Middle East Cement demonstrates that it is possible separately to expro­priate specific rights enjoyed by the investor regardless of control over the overall investment. 

In Eureka v Poland, 1 37 the investor had acquired a minority share in a privatized insurance company. A related agreement granted the investor the right to acquire further shares thereby gaining majority control of the company. The right to acquire the additional shares was subsequently withdrawn by the state. The original investment remained unaffected. The Tribunal found that the right to acquire further shares constituted 'assets', which were separately capable of expropri­ation. 1 38 It follows from this decision that even where control over the basic investment remains unafected, the taking of specifc rights related to the basic investment may amount to an expropriation. 1 39 In Grand River v United States1 40 the Tribunal suggested that under the rules of the NAFT A, only an expropriation of the investment as a whole will fal under the rules of the Treaty. This view of the NAFT A (and the law of expropriation in general) is too narrow; indeed, it appears from the case law discussed in the decision l 4 l  that the Tribunal may have failed to distinguish between the questions of the definition of a taking and the extent to which an investment may have been expropriated. 

1 32 Waste Management v Mexico, Award, 30 April 2004, paras 1 4 1 ,  147; EnCana v Ecuador, Award, 3 February 2006, paras 172 83. For an extensive discussion, see U Kriebaum, 'Partial Expropriation' (2007) 8 J World Investment & Trade 69. 1 33 Middle East Cement v Egypt, Award, 12 April 2002. 134 At paras 1 0 1 ,  105, 107, 127. m At paras 138, 144. 136 At paras 1 52-6, 1 63-5. 1 3/ Eureko v Poland, Partial Award, 19 August 2005. 138 At paras 239 41. 139 See U Kriebaum, 'Partial Expropriation' (2007) 8 J World Investment & Trade 69. 1 40 Grand River v United States, Award, 12 January 20 11,  para 146. 1 4 1  A t  paras 148 e t  seq. 
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(h) Duration of a measure 

The duration of a governmental measure afecting the interests of a foreign investor 

is important for the assessment of whether an expropriation has occurred. 173 The 

Iran-US Claims Tribunal has ruled that the appointment of a temporary m nager 

by the host state against the will of the foreign investor will constitute a taking if the 

consequential deprivation is not 
'
merely ephemeral' . 174 

Investment tribunals have also laid emphasis on the duration of the measure in 

question. 175 In SD Myers v Canada, 176 the Tribunal said: 

An expropriation usually amount to a lasting removal of the ability of an owner to make use 

of its economic rights although it may be that, in some contexts and circumstances, it would 

be appropriate to view a deprivation as amounting to an expropriation, even if it were 

or temporary. 177 

In the event, the Tribunal found that the measure had lasted for 18 months 

and that this limited effect did not amount to an expropriation. 178 

In Wena Hotels v Egypt, l 79 the Tribunal found that the seizure of the investor's 

hotel lasting for nearly a year was not 'ephemer l' but amounted to an expropri� 

ation. 1 80 In its subsequent Decision on Interpretation18 1  the Wena Tribun l 

It is true that the Original Tribunal did not explicitly state that such expropriation 

and permanently deprived Werra of its fundamental rights of ownership. However, 

assessing the weight of the actions described above, there was no doubt in the 

mind that the deprivation of W ena' s fundamental rights of ownership was so profound 

the expropriation was indeed a total and permanent one.182 

LG&E v A rgentina also ruled that the duration of the measure had to be taken 

account. 1 83 The Tribunal found that, as a rule, only an interference that 

permanent will lead to an expropriation: 

Similarly, one must consider the duration of the measure as it relates to the degree 

interference with the investor's ownership rights. Generally, the expropriation must 

l 73 See G C Christie, 'What Constirutes a Taking of Property under International Law?' 

BYBIL 307; J Wagner, 'International Investment, Expropriation and Environmental 

( 1 999) 29 GoUen Gate University L Rev 465; W M  Reisman and R D  Sloane, 'Indirect 

and its Valuation in the BIT Generation' (2003) 74 BYBIL 1 1 5 .  

J74 See Tippetts, Abbett, McCarthy, Stratton v TAMS AFFA Consulting Eng'rs of Iran, 6 

CTR 2 1 9, 225 (1 984); Phelps Dodge Corp v Iran, 10 Iran US CTR 1 2 1  (1986); James 

Michael R Saghi, and AUan J Saghi v Iran, 14 ltan US CTR 3 (1988). 

175 TECMED v Mexico, Award, 29 May 2003, para 1 1 6; Generatwn Ukraine v Ukraine, 

September 2003, para 20.32; Azurix' v Argentina, Award, 14 July 2006, para 3 13:  'How much 

needed must be judged by the specifc circumstances of each case.' 

176 S D  Myers v Canada, First Partial Award, 13 November 2000. 

177 At para 283. 
178 At para 287. 
179 Wena Hotels v Egypt, Award, 8 December 2000. 

180 At para 99. 
1 8 1  Wena Hotels v Egypt, Decision on Interpretation, 3 1 October 2005. 

182 At para 120. 
183 LG&E v Argentina, Decision on Liabiliry, 3 October 2006. 
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permanent, that is to say, it cannot have a tern or . 

successful development depends 0 h 
ai

· . P
f 

ary nature, unless the mvestment's 
n t e re 1zanon o cert i · · · . 

that may not endure variations. 1 84 • 
a n  acnvmes at specific moments 

The Tribunal concluded: 

Thus, the effect of the Argentine State's actions b 
Claimants' shares, and Claimants' invest h 

not ee
d
n permanent on the value of the 

ment as not cease to e . w· h 
severe deprivation of LG&E's right . h d . . xisr. It out a permanent, 

s wtt regar to its mvestm al 
deprivation of the value of LG&E's i h ·r .b 

ent, or most complete 
nvestment, t e n unal condud h h . 

stances do not constitute expropriation. 1 85 
es t at t ese clfcum

(i) Creeping expropriation 

The rules on protection of foreign investments must not b . 

:����re 
t
a;ounting�o an

h
indirect expropriatio� ���:�::r7:��;�;:�1�� 

, en toge er, ave the same effect on the forei n o 
Therefore, it has long been accepted th . . 

g wner. 

in stages'. 1 86 Thus the t 
' . 

at an e�pr�pr
,
1anon may occur 'outright or 

series of acts. 1 87 A stud;r
�y 

d
h
e�cribes a taking through a 

. al 
m t ls context to 'a l d 

mcrement encroachment on one or more of the . . . 
s ow � 

investor
. 
that diminishes the value of its investment

'
.
�:nersh1p nghts of a foreign 

Pracnce has recognized the phenomenon of . . . 
of occasions 1 89 Th T "b al . G 

creepmg expropnanon on a number 
· e n un m eneration Ukraine v Uk · 1 90 l . d 

creeping expropriation as follows: 
rame exp atne 

Creeping exp · · · fi 
quality in the 

r
�::�:

t
��:t 

1;t :nc:;u�:e�n::e��
t
:�f ��priation with � distinctive temporal 

the State over a period of time cul . . h 
w�ereby a senes of acts attributable 

l f . 
mmate m t e expropnatory taking of such pr 

P ea o creepmg expropriation must proceed on th b . h h . 
operry . . . .  

particular point in time and that sub 
e

'b 
as1s t at t e mvestment existed at a 

investor's rights to its investment to 
sequent acts at

.
tr! 

. 
uta�le to the State have eroded the 

standard of protection against expro;a�;���
t9�hat is v10lat1ve of the relevant international 

184 Ar para 193. 
At para 200. 186 See American Law Institut R . 
(1987), § 7 1 2; G C Christi�, 

,
�:e�nt (Thtrd) oqhe

.
Foreign Relations Law of the United States, 

(1962) 38 BYBIL 307. 
' t onsmutes a aking of Property under International Law?' 

' The term 'creeping expropriation' has al . all 
indirect expropriation'. 

so occasion y been used interchangeably with the term 

188 UNCTAD · · · ' Serm on !ssues m International Investment Agreements: 'Taking of Property ' (2000) 

189 See also Biloune v Ghana 95 ILR ( 1 994) 184 c 
144; cf also Art 15 of the ILC Art" l S 

, 2
R
09; TEC:Ji.!.ED. v Mexico, Award, 29 May 2003, 

C , , , 
1c es on , tate espons1b1hty m J Cr wfi d l 

ommzsszon s Articles on State Responsibility (2002) 1 41 ·  S 
a or , 

_
e nternationaL 

2000, para 76· Azurix v A . A d 4 
' anta Elena v Costa Rica, Award, 1 7  

190 Generation Uk 
: , rgentma, war ' 1 J uly 2006, para 3 13 .  

2008. 
rame v Ukraine, Award, 16 September 2003; also Rumeli v Kazakhstan Award 

191 
' ' 

At paras 20.22, 20.26. 

has 

creeping exproprtanon 
UNCTAD referred · 
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The decision in Tradex v Albania192 emphasized the cumulative effect of 
measures in question: 

While the ... Award has come to the conclusion that none of the single decisions and even 
alleged by Tradex to constitute an expropriation can indeed be qualified by the Tribunal 
expropriation, it might still be possible that, and the Tribunal, therefore, has to examine 
evaluate hereafter whether the combination of the decisions and events can be qua]· 
as expropriation ofTradex' foreign investment in a long, step-by-step process by Albania, 

In Siemem v Argentina, 194 the host state had taken a series of adverse measur 
including postponements and suspensions of the investor's profitable activities, 
fruitless renegotiations, and ultimately cancellation of the project. The Tribunal 
found that this had amounted to an expropriation and described creeping expropri-. 
ation in the following terms: · 

By definition, creeping expropriation refers to a process, to steps that eventually have the 
effect of an expropriation. If the process stops before it reaches that point, then expropri­
ation would not occur. This does not necessarily mean that no adverse effects would have 
occurred. Obviously, each step must have an adverse effect but by itself may not oe 
significant or considered an illegal act. The last step in a creeping expropriation that tilts 
the balance is similar to the straw that breaks the camel's back. The preceding straws may 
not have had a perceptible effect but are part of the process that led to the break. 195 

Professor Reisman and R D Sloane have rightly pointed out that the issue must 
sometimes be seen in retrospect: 

Discrete acts, analyzed in isolation rather than in the context of the overall flow of events, 
may, whether legal or not in themselves, seem innocuous vis-a-vis a potential expropriation. 
Some may not be expropriatory in themselves. Only, in retrospect will it become evident 
that those acts comprised part of an accretion of deleterious acts and omissions, which in the 
aggregate expropriated the foreign investor's property rights .... Because of their gradual 
and cumulative nature, creeping expropriations also render it problematic, perhaps even 
arbitrary, to identify a single interference (or failure to act where a duty requires it) as the 
'moment of expropriation'. 196 

5. Expropriation of contractual rights 

The taking away or destruction of rights acquired, transmitted, and defined by a 
contract is as much a wrong, entitling the sufferer to redress, as the taking away or 
destruction of tangible property.' This principle, stated in 1903 by a member of the 

192 Tradex vAlbania, Award, 29 April 1999. 
193 At para 191. 
194 Siemem vArgentina, Award, 6 February 2007. 
195 At para 263. 
196 W M Reisman and R D Sloane, 'Indirect Expropriation and its Valuation in the BIT 

Generation' (2003) 74 BYBIL 115, 123-5. 

Expropriation of contractual rights 127 

VS-Venezuela Mixed Claims Commission in the Rudloff case, 197 was followed in 

922 by the Permanent Court of Arbitration in the Norwegian Shipowners _case1~8 
1.a also by the PCIJ in 1926 in the Chorzow Factory case. 199 Cases decided m 
an ent arbitrations200 and by the Iran-US Claims Tribunal201 have confirmed investm 
this position. . . 

In Amoco International Finance Corp v Iran the Iran-US C_laims Tnbunal h~ld 
that expropriation may extend to any right that can be the obJect of a commercial 
rransaction. 202 The Arbitral Tribunal in Tokios Toke/es v Ukraine s:ated that all 
business operations associated with the physical property of the mvestors are 

h ,. ' . 1 di al 'ght 203 covered by t e term mvestment , me u ng contractu n . _s. . 
In the modern investment context, many investment dec1s10ns are accompamed 
d protected by specific investment agreements with the host state, often covering 

:atters such as taxation, customs regulations, the right and duty to sell at a certain 
price to the host state, or pricing issues. These agre~ments f~r.m the legal and 
financial foundations of the investment, and the busmess dec1s10ns based upon 
them may collapse in their absence. Thus, it is understandable that practically all 

d b th ,. , 204 I investment treaties state that contracts are covere y e term mvestment . n 
turn, provisions dealing with expropriation in these treaties refer to 'investments'. It 
follows that contracts are protected against expropriation. The Tribunal in Siemens 
vArgentina,205 applying the BIT between Argentina and Germany, said: 

197 American-Venezuelan Mixed Claims Commission, R11dlojfCase, Decision on Merits, IX RIAA 
244, 250 (1959). 

19s Permanent Court of Arbitration, No,wegian Shipowners' Claim (Norway v United States), 13 
October 1922, I RIAA 307 (1948). The arbitrators held that by requisitioning ships that were to be 
built for Norwegian citizens, the US Government also expropriated the underlying construction 
contracts. 

I 99 Case Concerning Certain German Interests in Polish Upper Silesia, 1926, PCIJ, Series A, No 7, 3. 
200 See SPP v Egypt, Award, 20 May 1992, paras 164-7; Wena Hotels v Egypt, Award, 8 Decen:iber 

2000, para 98; CME v Czech Republic, Partial Award, 13 September 2001, P:U-a 591; Impregilo v 
Pakistan, Decision on Jurisdiction, 22 April 200 5, para 27 4; Eureko v Poland, Pama! Award, 19 Au~st 
2005, para 241; Bayindir v Pakistan, Decision on Jurisdict_ion, 14 ~ovember !0?5'. para 255; Aztmx v 
Argentina, Award, 14 July 2006, para314; Inmaris v Ukraine, Dec1S1on onJunsdicnon, 8 March 2010, 
para 66: contracts may lead to 'a claim of money' even if the agreement is fictious. 

201 Article IV-2 of the Treaty of Amity between Iran and the USA (1955) protects not only 
'property' but also 'interests in pr~perty';. According to ~e _tribunal in Phillif:s Petroleum Company v 
Iran, the term 'interest in property was mcluded at the ms1stence of the Umted States for the stat':d 
purpose of ensuring that contract rights in the petroleum industry would be protected by the treaty m 
the same way as would the older type of property represented by a petroleum concession' (see Phillips 
Petroleum Company v Iran, Award, 29 June 1989, para 105). 

202 Amoco International Finance Corp v Iran, Award, 14 July 1987, para 108. 
203 Tokios Toke/is v Ukraine, Decision on Jurisdiction, 29 April 2004, paras 92-3. 
204 See eg Energy Charter Treaty, Art 1(6)(f): 'any right conferred by la~ or contract'. See als? 

NAFTA, Art 1139. See R Dolzer and M Stevens, Bilateral Investment Treaties (1994); G Sacerdon, 
'Bilateral Treaties and Multilateral Instruments on Investment Protection' (1997) 269 Collected 
Courses of the Hague Academy of International Law 251, 381; R Higgins, 'The Taking of Property by 
the State: Recent Developments in International Law' (1982-III) 176 Collected Courses of the Hague 
Academy of International Law 263, 271; UNCTAD, Series on Issues in International Investment 
Agreements: 'Taking of Property' (2000) 36. 

205 Siemem v Argentina, Award, 6 February 2007. 
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The Contract falls under rhe definition of ' investments' under the Treaty and 
,
Article 4\2) 

refers to expropriation or nationalization of investments. There�ore, th
,
e St�te pan_1es 

recognized that an investment in terms of the Treaty may be expro�nared. l here ts �o:1m
.
g 

unusual in this regard. There is a long judicial practice that recogmzes that expropnanon IS 
not limired to tangible property.206 

Not every failure by a government to perform a contract amounts to an exp:o1Jri­
ation even if the violation leads co a loss of rights under the contract. A simple 
breach of contract at the hands of the state is not an expropriation.207 Tribunals 
have found that the determining factor is whether the state acted in an official, 

al . 208 government capacity. 
. . . . . ,. In the jalapa Railroad case before the Amencan Mexican Claims Comrn1ss1on 

( 1 948) ,209 the decisive issue was whether the nullification of a contractual clause by 
the Mexican Government was 'effected arbitrarily by means of a governmental 
power i llegal under international law'. In Consortium RFCC v Mor�cco, the T ribu­
nal differentiated between the mere exercise of a right and an acuon by the host 
state 'in a public capacity' and placed emphasis on whether a law or a governmental 
decree had been passed or a j udgment executed.2 10  • Other tribunals have held similarly that mere breaches of contract or defects m 

its performance would not am?unt to an exp�opr�ation. W�at was
. 
needed was an 

act of public authoriry.21 1 In Siemens v Argentina,� 1 2  the Tnbunal, 11 the course of 
its discussion of expropriation, found that a state party to a contra�t would b�each 
the applicable treaty only if its behaviour went beyond that which an ordinary 
contracting parry could adopt. 2 1 3  The Tribunal said: 

for the Stare ro incur inrernational responsibility it must act as such, it must use its public 
authorirv. The actions of the State have to be based on its 'superior governmental power'. It 
is not a 

·
matter of being disappointed in the performance of the State in the execu tion of a 

contract but rather of interference in rbe contract execution through governmental 
action.21 4  

206 Ar para 267. 'Die Tribunal relied o n  the Norwegian Shipowners and Chormw Factory cases. 
207 For detailed discussion, see S M Schwebel, 'On Whether rhe Breach by

 
a Stare of a Conri:act 

widi an Alien is a Breach of International law' in International Law at the Tune Codificatum, 
in Honour of Roberto Ago, II ( 1 987) 4 0 1 .  . . , . . · he  See also rhe American law Institute, Restatement (Third) of the Foreign Relations Law 

United States, Vol 2 ( 1986), p 20 l:  'a stare is  responsible for such a repudiation or breach only · · . 1fit s 
akin to an expmpri.arion in  that the contract is repudiated or breached for governmental rather than 
commercial reasons.' � D' of 209 American Mexican Claims Commission, falapa Rtiilroad and Power Co, 8 1reman igest 
International law (1 976) 908 9. 

2 1 0  RFCC 11 lvforocco, Award, 22 December 2003, 60 2, 65-9, 85 9. . . . 21 1  Impregilo v Pakistan, Decision on Jurisdiction, April 2005, para 28 1 ;  Baymd1r v 
Decision on Jurisdiction, 14 November 2005, para 257; Azurix v Argentina, Award, 14 July 20  
para 3 1 5. 

212 Siemens v Argentina, Award, 6 February 2007. 213 Ar para 248. 
2 1 4  At para 253. 

E'<propriation of contractual rights 1 29 

In panicular, tribunals have held that failure to pay a debr under a contract does nor amoun t  to an expropriation.21 5 Waste Afanagernent v lvfexica2 1 6 concerned a concession for waste disposal:' The Tribunal found that the mere non-payment 
by the city of Acapulco of amounts due under the concession agreement did not amount to an expropriation.217 Jr found that the state's failure to pay bills, did not amount to an 'outright repudiation of the transaction' and did not purport to terminate the contact. Only a decree or executive act or an exercise of legislative public aurhoriry could amount to an expropriation: 
The mere non-performance of a contractual obligation is not to be equated wirh a taking of property, nor (unless accompanied by other elements) is it tantamount ro expropriation. Any private parry can fail to perform i ts contracts, whereas nationalization and expropriation are inherently governmental acts. 2 1 8  • . . 

The Tribunal concludes rhar i t  is one thing to expropriate a right under a contract and another to fail to comply with the contract. Non-compliance by a government with contractual obligations is nor rhe same rhing as, or equivalent or tantamount ro, an expropriation. 2 1 9  

\x;'hile rhese considerations are clearly helpful, they d o  not exhausr the subject. 
Indeed, the Waste Management tribunal itself recognized, without elaboration, rhar 'one could envisage conduct tantamount to an expropriation which consisted of acts and omissions nor specifically or exclusively governmental' .220 An analysis that is consistent with the approach generally valid for all acts of expropriation would not focus exclusively on the existence of formal governmental acts or rhe purported intentions of the government but would also contemplate other relevant factors. 221 

: 1 5 S<}S v Philippines, Decision on Jurisdiction, 29 January 2004, para 1 6 1 .  L1 6 Waste lvfanagement v ,�fexico, Award, 30 April 2004. 2 1 7  At paras 1 59·-74. 
2 1 8  At para 1 74. 21 9 At para 1 75 .  Also Bureau Veritas v Paraguay, Award, 29 May 2009. 220 Ar para 175. 

-

See A!pht1 v Ukraine, Award, 8 November 20 1 0 ,  para 4 1 2; see forrher p 230. 

Wh' 
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~rom the terms of the applicable investment trea and 
mvestors may have or claim to have. 95 ty not from any set of expecta 

In Saluka v Czech Republic% an ailing bank . h. h h I . 
taken over by a competitor that had . idn fiw ic . t e c :11mants had invested 
th f th receive nanc1al assistance from th 

e purpose o e takeover. By contrast the bank h d . e state. 
when the claimants attem d . , a not received similar 
of the bank. The TribunJ%u:~ ~~gon~te the conditions to maintain the viab· 
the requirements of the FET stand adt t. ere was afviolation of FET and descn.·. 

b ar m terms o consiste reasona leness: ncy, transparency, 

A foreign investor whose interests are protected u cl h 
the [host state] will not act in a h . n ~r t e Treaty is entitled to expect t 

way t at 1s manifestly i · 
unreasonable (i.e. unrelated to som . al . ncons1stent, non-transpare .. n. 

. 'fi 6 e ranon policy) or cl' . . (. UnJustJ a le distinctions).97 ' iscrlffimatory z.e. based o: 
The NAFT A case, Waste Management v Mexico 98 fr . 
the disposal of waste that involved a b 'f ~ose om a faded concession fi.o.r ... • 
al . , fail num er o gnevances incl d' h 

P 1ty s ure to pay its bills fail h . . ' u mg t e munici~ 
'th 1· ' ure to onour exclus1v1ty of . diffi . • 

wi a me of credit agreement and pr d' b c services, culnes·· .. 
T 'b al ' ocee mgs eiore the M . 

n un summarized its position on the FET dard . e':1can courts. The 
NAFT A in the following terms: stan m Article 1105 of the 

the minimum standard of treatment of fair and . 6 
attributable to the State and harmful h le~mta 1~ treatment is infringed by conduct. 
nf:. . to t e c aimant if the cond t . 6' 

u _air, UnJust or idiosyncratic, is discriminato and u~ is ar Jtrary, grossly 
racial prejudice, or involves a lack f cl ry 1 e~poses the clalffiant to sectional or 
judicial propriety-as might be the o u~ hprocess ,:admg to an outcome which offends 

cl. case Wit a manuest failure of al . . . 
procee mgs or a complete lack oft cl . natur Justice m judicial 
applying this standard it is relevan;::~~ncy an candour m an administrative process. In 
by the host State which were reasonabl el' tdreatmbent his in ~reach of representations made 

y re 1e on y t e clalffiant. 99 

Discrimination against foreigners has b . 
failure to grant fair and equitable t een re~:ded as an important indicator of 

d d f ' reatment. Awards have al . I d d th 
stan ar o improper and discredit bl '101 ' so me u e e 
referred to international or compara~iv: stan~:rJ;~~:5onable conduct', 102 or have 

95 At para 67. 

:: ASaluka v Czech Republic, Partial Award 17 March 2006 
t para 309. ' · 

98 W, M, 
99 A tJSte anagement v Mexico, Final Award, 30 April 2004. 

t para 98. On the fucts of the arti l h . 
be~~/iolated. At para 140. p cu ar case, t e Tnbunal found that this standard had not 

Loewen v United States, Award 26 June 2003 
Award, 30 April 2004, para 98· MTD'v Ch'!. A d 'Jara 135; WtJSte Management v Mexico Final 
U~t~d States, Award, 12 Janua'ry 201 I, pa:t2o;ar ' 5 May 2004, para 109. But see Grand River v 

Mondev v United States, Award, 11 October 200 
261{~ne 2003, para 133 (in reference to Mondev). 2, para 127; Loewen v United States, Award, 

103 ti~:rs ~ze~!/:!J:/~~c, Parti~ Award, 17 March 2006, para 309. 
' Irst Parttal Award, 13 November 2000, para 264. 
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$pecific applications of the fair and equitable treatment standard 

l» oad definitions or descriptions are not the only way to gauge the meaning of an 
el~ive concept such as FET. Another method is to identify typical factual situ­

>tions to which this principle has been applied. 104 An examination of the practice 
•4 f tribunals demonstrates that several principles can be identified which are 

.. ~braced by the standard of fair and equitable treatment. The cases discussed 
below clearly speak to the central role of stability, transparency, and the investor's 
legitimate expectations for the current understanding of the FET standard. Other 
contexts in which the standard has been applied concern compliance with contract­
wil obligations, procedural propriety and due process, acting in good faith, and 
freedom from coercion and harassment. 105 

aa. Stability and the protection of the investor's legitimate expectations 

The investor's legitimate expectations are based on the host state's legal framework 
and on any undertakings and representations made explicitly or implicitly by the 
host state. 106 The legal framework on which the investor is entitled to rely consists 
of legislation and treaties, assurances contained in decrees, licences, and similar 
executive statements, as well as contractual undertakings. Specific representations 
play a central role in the creation of legitimate expectations. Undertakings and 
representations made explicitly or implicitly by the host state are the strongest basis 
for legitimate expectations. A reversal of assurances by the host state that have led to 
legitimate expectations will violate the principle of fair and equitable treatment. 107 

Tribunals have emphasized that the legitimate expectations of the investor will 
be grounded in the legal order of the host state as it stands at the time the investor 
acquires the investment. 108 GAMI v Mexico ruled categorically: 'NAFTA arbitra­
tions have no mandate to evaluate laws and regulations that predate the decision of 

104 See also K Yannaca-Small, 'Fair and Equitable Treatment Standard' in K Yannaca-Small (ed), 
Arbitration under International Investment Agreements (20 IO) 393-407; SW Schill, 'Fair and Equitable 
Treatment, the Rule of Law, and Comparative Public Law' in SW Schill (ed), International Investment 
Law and Comparative Public Law (2010) 159-70. 

105 For decisions adopting similar categories for the analysis of the FET standard, see: Biwater Gau.ff 
v Tanzania, Award, 24 July 2008, para 602; Rumeli v Kazakhstan, Award, 29 July 2008, para 609; Siag 
v Egypt, Award, I June 2009, para 450; Bayindir v Pakistan, Award, 27 August 2009, para 178; Lemire 
v Ukraine, Decision on Jurisdiction and Liability, 14 January 2010, para 284; Pat!Shok v Mongolia, 
Award, 28 April 2011, para 253. 

106 For early discussions of the relevance of the concept of legitimate expectations in foreign 
investment law, see R Dolzer, 'New Foundations of the Law of Expropriation of Alien Property' 
(198 I) 75 AJIL 553; G Burdeau, 'Droit international et contrats d' Etat' (1982) Annuaire francaise ck 
droit international 454, 470. 

107 See also W M Reisman and M H Arsanjani, 'The Question of Unilateral Governmental 
Statements as Applicable Law in Investment Disputes' (2004) 19 ICSID Review-FIL] 328; S Vascian­
nie, 'The Fair and Equitable Treatment Standard in International Investment Law and Practice' (1999) 
70 BYBIL 99, 146-7; T W Walde, 'Energy Charter Treaty-based Investment Arbitration' (2004) 5 
] World Investment 387. 

108 C Schreuer and U Kriebaum, 'Ar What Time Must Legitimate Expectations Exist?' in J Werner 
and AH Ali (eds), A Liber Amicomm: Thomas Wiilde. Law Beyond Conventional Thought (2009) 265. 
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talc had consciou.sly and overtly breached Eweko' basic cxpcccarions.1 Therefore, 
the T ribuoal had no hesitation in concluding that the FET scandard f die ether­
Ian -Poland BIT had been violated by the respondent. 12 

0th tribunals have similarly found that the FEr pcincipJe involved the govcm­
m m's obligation not ro fruscrate the investor's legicimace pecration by arbitrarily 
changing ch legal &amework under which the investment had been made. 125 

ccording co one view, che investor's legitimate expcaarion will b criously reduced 
if there is general insrability in the policial conditions of the counny concemed. 126 

Legitimate expectation are not subjective hopes and perceptions; rather, they 
must be based on objectively verifiable faces. peccacions are procecced only lf 
they are legitimate and reasonable in the drcumstances. The Tribunal in Sutz v 
Argmtina127 said: 

one must not look si ngle-mindedly ar rhe Claimanrs' subjective expectations. The Tribunal 
must r:uher examine rhem from an objective and reasonable point of vicw. 128 

Mor recencly, tribunals have Increasingly emphasized rhar the requirement of 
stability is n c absolute and does not affect the tate's righ co exercise its sovereign 
p wer t legislate and ro adapt irs legal system ro changing circumstances. 129 What 
martcr is whether measures exceed normal regulatory p wers and fundamencally 
modify the regulatory framework for the investment beyond an acceptable ma.rgln . 
of change. 1 0 ln other words, 'changes t0 general legislation, in the absence of 
pcci.6c stabilization promises ro the foreign in escor, reflect a legitim ce exercise of 

the hose state's governmental po ers char are not prevented by a BIT's fair a.nd 
equitable treatment standard'. 131 The Tribunal in EDF v Romania1 2 scaced in this 
respect: 

'" Al par.is 231 , 232. 
I.• Al. part 2 . 
t:H CME II Cr..«11 &pub/;,, Pun:ial Award, J3 September 2001 , ~m 61 I; !JaJindir II Pa UfltJI, 

Deel ion on Ju sdicrion, I ovembcr 2005, paras 231-2; LG&E v Argt11tb111. De i.1ion on Uablllcy, 
3 October 2006, para 131 ; PSEGv T11rluy, Award, 19 January 2007, par.is 240-56: Enron 11A,gmrln.t, 
A d, 22 May 2007, paras 260-2; Sonp,11 v Argmtina, Award, 28 Scpccmbcr 2007, pms 300, 303: 
Nat 11al Griel v Argentina, Aw:ud, 3 No=ber 2008, ~ 178-9: Alpha v Ukraine, Awud. 
8 November 2010, p:1.ra 420; lnnirt v Ukmim, Decisi n on Jurisdiction and U bi!lcy, 14 J:1nu2'7' 
2010, pan 267; Awurd, 28 March 2011 , p:u'IIS 68-73. 

120 Bayindir v PakiJra11, Award, 27 August 2009, paras 192-7. See also U Kriebaum, 'Th~ 
Rclcv;um: of nomic ond Political Conditions for the Proreaion under lnvcscmcnr Treule, 
(20 l I) IO Law and Praaict ef fnurn,uional Couro and Tribunals 383. 

127 Suez v Arg111tlna, Decision on UablUcy, 30 July 20 I 0. 
128 Ar parn 209. 
129 ParkerJngs v Litlm,111111, Award, 11 cpcember 2007, par.is 327-38; BG Group Ii Argmtf1,n, ' ,W 

Award, 24 December 2007, ~ 292-310; Plama v Brtlgaria, Award, 27 Augusr 2008, p2n1 219: 
Conrlnmral Ca.,1111"7 vArgnirl1111, Awa.cd, 5 ptembcr 2008, paras 258- I: AES /J Hungary, AWllrd. 
September 2010, p:ms 9.3.27-9.3.35; Prt1uhok v lvl.1Jngolia, Award, 28 April 201 1, p:im 302; lr11prtfU, 
v Arg111i1111, Award, 21 June 201 I. paras 290-1; EL Prtso 11Argmtintt, Award, 31 October 2011. p11'U 
3 52, 365-74. 

i,o EJ PMu A mtimt, Aw.m:I, 31 Ocrobcr 2011, para 02. 
Ill Total II A11mtfna, D i.sion on Liability, 27 December 2010, pan 164. 

309, 312, 429. 
m EDF v Ro1m111ia, Aw;ird. 8 October 2009. 
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~~ idea that legitimate expccrarions, and ihercli re fET imply che stability of che I d 
fi USt.n~ss. fram;;orfk, may. not be correct if stared In an overly-broad and un~~d 
ormu a~100. . . _c 0" rrugh then mean the virtual free?.ing of the legal rcgul~ti f 

economic acnvmes, Ill concrast wit:h the tare' n rmal t""""'•ro on o 
ary chuaaec of economic life Ex wh ·n -o-:- ry power and me cvolurion-

Fair IIJ'ld equitable treaJment 

b h · ccpt ere pcCJ c prom, cs or rcpresemacion5 d 
yf _r e tace co rhc investor, the latter may nor rely on a bilateral invcsunenr ,.,._~ are mkin~ de 

o msur.rnce policy · th • k f ··--T as a fram . de. S :ig:uns_c c rJS o any chang in the ho t race's legal and economic 
cwo uch cxpcaanon would be ncichcr le 'fimare nor reasoruble.1 3 

Tn de id!ig between the '.nvesror's right ro stability and the state's right to reguLue, 
som~ en unals have weighed the investor's legitimate expectations . ch 
care dury ro acr in the public intere r. • against e 

Particularly imponanc in the creation o legitimace , eccacions . 
assurances and represenrarlons made y the host stare in o1·dper to i'nd are_ specific 

mak · 135 uce mvescors 
ro . . c IDvesonenrs. Bur even here some tribunals have found lhac mere 
poliocal statements were noc capable of creating reasonable expectacion , 136 

bb. Transparency 

T~sp~ency is do ely refaced to protection of the investor's legitimate expecr­
ac10~s. ransparency means rhac the legal framework for the investor's o erations is 
readily apparent and that any decisions affecting the · b p 
legal framework.137 investor can e traced ro that 

Thcr~ is authority ro the effect that transparency and rhe investor's legitimate 
rpecltao:s arc protected even with UC a treaty guarantee of FET. In SPP V 

:Of' e respondent onrended rhac certain aa of Egyptian ffi ·a1 
which the claimants relied, were null nd void be th . o CJ ~• u~n 
th · a1· abl . au.se ey were m con flier wnh c in ,en e nature of d1e public domain and b . th th ecause ey were noc taken 
~L~uanr to e procedures prescribed by Egyptian law. The Tribunal · ed 
uus argument and h · cd h .i. . CCJCCf: . emp aS12 t ac we investor w entitled co rely on the official 
represcnmnons of the govc.rnmenr: 

u, Ar para 217. 
lJ.1 Saluka v Cuch Rlpublk Partial A rd 17 M ch 2 

o~ Liab~iry, 27 December 20i O par.is ~3 '309 f ru- ~OG, p:ira 306; Total II Argmti11a, Decision 
f~t~.~wcrs, ~c Vivmdi v Argm rl1111, Award, 2ir ~g:,1~~7whpae~ 17 rri2bJnal found misuse of 

,.,,,,11mopo11/o1 11 C, · D • I J • •~ · · "· 
lJihllania, Award 11 Sc wgra, cos on on urbdiction, 6 July 2007, para 191: Parlmi11 r " 
pat;s 298, 299~ OKO Pa!l~t:Es,;i~7 l!?~ ;; Nempmbv A21l'00n7itinn, Awn rd, 28 September 2[07, 
&.J4do,, Award, 18 Au use 2 ' ' ovcm er • paras 247-8, 263; Duke £11 v 

~:OOB, par~ 258-61~ Totj~BA;!~;:,9t:1~1~11:Li:tili';;:7 ;e~e%;:;;i;0 :~ f;~~ 
Continmtal Cm11t1lty vA , A d 5 S 

• ~•~ October 2~ 11, p~ ~~;_;;,• 39~ 5.' cptcmber l008, para 261 (I); El PMo II A,:mtina, 
, ( CTAD Series on issues in 1nrcmatiorul invcscm ,.,_,_ 
• 1999) 51; S WSchilL 'Fair and Eqw·r.ible emhagreemail f ts, r.uc and Equitable Tcear-
1n S W Schill (ed} Ii . re:umenr, c c Ru e o I.aw, and Comparative Public 
SPP ,, Egypt, A~~~:;n{ t;tnnm1 la1u a11d Compflrari Pub/Jr law (20 I 0) 168-9. 
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At the san1e time, the standard would be eviscerated and downgraded to 

a meaningless requirement if it were assumed- -as was the case in LES! i· 

A!geri,i-J7 -that it accords no more protection rhan clauses on national treatment 
or most-favoured-nation treatment. Lack of resources to take appropriate action 
will not ser1e as an excuse for the host state.2·'8 \x,'henever state organs themselves 
act in violation of the standard, or significantly contribute to such action, no issues 
of attribution or due diligence will arise because the state will then be held directly 

responsible. The srandard will not be violated if a state exercises its right to legislate and 
regulate and thereby rakes reasonable measures under the circumscances.2

'.
1
9 Recog­

nition of a state's police power ·will n0t in itself lead to di!Ierent conclusions; the 
existence of rhis power is consumed in the sovereign right to regulate. within the 
boundaries of international law, and does not in itself justify more far-reaching 

measures affecting the rights of the investor.24
G 

(c) Protection against physical violence and harassment 

The duty to grant physical protection and security may operate in relation to 

encroachment by state organs or in relation to private acts. Violence by state organs 
was under revievr in AAPL v Sri Lanka,241 a c::i.se in which security forces had 
destroyed the invesnnent in the course of a cotmter-immrgency opention. The 
Tribunal reviewed all circumstances and held that these actions were unwarramed 

and excessive. In \V/enrt Hoteh v ligypt,242 the Tribunal found Egypt liable under the standard 
because employee,:, of a state entity had seized the hotel in question :utd because rhe 
police :rnthorities had been aware of the seizure and had not acted to procect the 

investor before or after the invasive anion. 
In /ll,1T v 7,aire,243 the host cowury was held liable under a protection and 

securii:y clause in the applicable BIT after incidents of looting by elements of the 

armed forces. In Eureko v Poland,244 there was an allegation of harassment of the investor's''· 
senior representatives. The Tribunal found that there was no violation of du{ 
standard since there was no evidence that the state had authored or instigate~•'· -:J-· 

53; TECMED v Mexic(), Award, 29 May 2003, para 177; Noble Ventures v Romania, Award1;. 
12 October 2005, para 164; Saluka v Czech Republic, Partial Award, 17 March 2006, para 484( 

Suez vArgentina, Decision on Liability, 30 July 2010, para 158. · 
237 LF,SI v Algeria, Award, 12 November 2008, para 174; the BIT applicable to that case required 

'protection et securittf C()TlStanw, pleines et mtierd. "" 
238 But see the differentiated analysis in Pantechniki vAlbania, Award, 30 July 2009, paras 71-8 _\ 

239 AES v Hungary, Award, 23 September 2010, para 13.3.2. · 
240 See Suez v Argentina, Decision on Liability, 30 July 2010, paras 148-50. 

241 AAPL v Sri Lanka, Award, 27 June 1990, paras 45 et seq, 78 et seq. 
242 Wena Hotels v Egypt, Award, 8 December 2000, para 84. . . 
240 AMT v Zaire, Award, 21 February 1997, paras 6.02 et seq. See also Saluka v Czech Rtpub · 

Partial Award, 17 March 2006, para 483. 
244 Eureko v Poland, Partial Award, 19 August 2005, paras 236-7. 
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these acts However th .. . ' e posmon mio-ht have been cliff; 
occurred repeatedlv without prot t' ' n erent had such acrions 

Other cases hav~ ~c ne :neasures,?n the part of the state. 
f h . concerned private v10lence.l<1) In the ELSI • 2,,6 , 

o t e ICJ applied a provision in an FCN trea , . . o- <;,e, a Chamber 
protecnon and security'. One h 6 h 1 ~ that ,,ranted the most constant 
ides had allowed work:~r~ too· c~uparygeh y[;.t e c aiTmhants was that the lt.alian author-

• ~ " L t e actorr C . -
of the Italian authorities had b d . e ~~utt round that the response een a equate under the c ' .. , , . 
stated dut 'The reference 1· n ·"tt'cl V' t1 . , ircwnstances,~-11 I'l1e Courc 

Ill e ro 1e prov1s f" 
security" cannot be consuue:i as th . . . ion o constant protection and 
• . • l e g1vmg ot a warranrv cl hall 
m any circwnstances be occupied or ,d. ·1 t .b d' 248 ., 1ar properi:y s never 

I 1. , . s ur e . 
n ecmea v Me.:,:ico,2,io> the claimant all d l h . 

acted efficiently ,1oainsr '·0·1···1 d e~e t 1at t e MeX1can authorities had not 
1 

,. ·-i:, :, 1.. ai emonstr:it10ns' and di• b . 
andhll under dispute 'fhe 1·· .6 al li d 'mr ances at the site of rhe · · n un app e a t , , . . 

proteccion and securit}' to th . . . . reaty prov1s10n guaranteeing 'full 
L 

. £ e mvestments in accor·d · l I C 

aw. It round that rhere was ffi . . . . . ancc wit 1 ntern~.1tional 
not su cient ev1denc th th 

amhorities had encouraged fast' d _ 'b e to prove at e Mexican 
h 

' • t:re ' or 1.-ontn med to th . . 
t at there was no evidence that tl h . . e acnons m question and 

Similarlv l'foble r 7 • R le a.u~ ?nnes had not reacted reasonably 250 
, , , renturc:, v ommzia,.5' · .. I ·d d . · 

employees. The relevant r.reatv prov· . mvo vl e d emonscrations and protests by 
- • U ·, 1S1on snpu ate that rh 'I h · 

en Joy lu protccdon and securitv' The T 'b _1 . e nvestn1ent s all ... 
d•ffi· 1 , · n unai reJe ~red cl l - fi di was 1 .cut to identify· an , •h· 1- .1 1.. 

1e c aim, n n<> that it ·1· . y spec1 c ai ure on the f R , i:, di igence in protecting the daimant.?52 part o. oman1a to exercise due 

,,- =·· 

(d) Legal protection 

Thae is also authority to the effect tliat the , -· , . . 
reaches bevond phvsical viol d . pnnopk of full protection and security 
S 

. , , ence an requ1res ieo-al pro - . . h - _, 
omc treaties explicitly· pro ,. d, r 'f ll . - ro . teLtion tor t e mvestor. 25.'> 

l 
\ 1 e ior u protecoon and l aal .·. , ~-;, 

ca~e aw supports the view that th I t· I - -eo secun.r:y. ~ ., Hmvever, als . e usua ormu a ot 'full - d 
o prondes protection igains . f . - .. protect10n an security' 
ln the h"LSJ 255 th, r m rmg..:ments of the investor's rlnhts. 

case, e guarantee ot 'th 0 

was also the basis for a compl . e ~ost constant protection and security' 

d 
. . amt concerning the ti ak (l6 

a ec1s10n on an appeal against de . . . ~e t en months) for an or r reqmsltlonmg the factory. The ICJ's 

~:! See also Eastern Sugar v Cuch Rqmblic Pa 'al A ' Eiettronica SiC11la SpA (ELSI) (US Ittd) IrCttJ Rward, 27 March 2007, para 203, 
- 47 At paras 105-8. v :Y' epons (1989) 15. 

248 At para l 08 
~4 ' 
; 5: ATECMED v Mexico, Award, 29 May 2003 

t paras 175-7 · 
251 Nobie Ventures Inc v R · A d 252 At paras 164-6 omama, war , 12 October 2005. 

253 • See CSOB v Slcvakia Award 29 D b 3 November 2008, paras 187-90· 'Fro tiece;: er 2004, para 170; Natitmal Grid vArgentina Award 

20;~4 i;:as 260-73; Total v Arg~tin/ o:ci::::1i:b~~' /1(!/lic, :inal Award, 12 N~vembe; 
jurldi ')e eg Art 4(1) of the Germany-Argentina BIT of 9 A 'l l;;et(' er 2010, par~ 343. 

25
tca · pn plma proteccion y ,eguridad 

Eiettronica Sicula S,pA (ELSI) (U."' J .j v Itary), ICJ Reporrs (1989) 15. 
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d c d that the time taken, though . d hi argument an roun d al 
Chamber examme t s th dard in view of other proce ur d Ubtedly long, did not violate e treaty stan 
~o . ~ . 
safeguards under Italian law. ul h "ty had created a legal situation h R ubl. 257 reg atory aut on th 

In CME v Czec ep tc, a . ate the contract on which e . ' l cal partner to termm 
that enabled the mvestor s o_ al "d h 'The host State is obligated to ensure 
investment depended. The Tnbun sat t bat . of t"ts administrative bodies is 

dm f ·rs laws nor y act10ns , . 
that neither by amen ent o i_ d . of the foreign investors invest-
the agreed and approved sec~~1f an protection 

ment withdrawn_ or devalued. b Re ublic, however, denied a violation of the 
The tribunal m Lauder v C~ _ 11> h d the result that the only duty of the th b . f the same iac.;ts. t reac e th . 

standard on e as1s o . ' l had been to grant e mvestor host state under the 'protection and security c ause 
. . di ·a1 system 259 . d 

access to Its JU c1 . 2·60 th T "b al confirmed that 'full protection an 
Az · Argentina e n un , 261 

In. urix bv b h d 'even if no physical violence or damage occurs : secunty may e reac e d 

d · was understoo to go sh h full protection an secunty . 
The cases referred to above . ow t at d b the police. It is not only a matter of physical . 
beyond protection and secunty ensure .Y . lt environment is as imponant from a~ 
securirv; the stability afforded by a sale~ure mveshtm~l recent free trade agreements signed by .. · 

., . f . Th 'bun is aware t at m d d . 
investor's pomt o vie':. e m . a full rotection and security is un ~rstoo to 
the United States, for instance, with Uru~ y, . pd der customary intemat10nal law;,· 
be limited to the level of police protection requ~e, un alified by 'full' and no other,'. 

• tion and secunty are qu . dard. However, when the terms protec . h . dina meaning, the content of this stan .' 
adjective or explanatio~, they extend, m t eir or ty \'i; 
beyond physical secunty. 262 • fu th<; 

. 263 h T "bunal derived additional authonty . r r: 
In Siemens V Argentma, : e fl • ' oes beyond physical security and>. 
proposition that 'full P1:°tectton anthd run: t ~e applicable BIT's definition . 
extends to legal protecnon from e ct t a . 

l'ed · rano-ible assets: investment also app I to m i:.- , • l 

n the definition of investment, which includes tang~b e. 
As a general matter and based o h h bllgation to provide full protection 11!1. h T 'b al considers t at t e o d h 
intangible assets, t e n un . d curi·cy It is difficult to understan ow,_,,.···•:, "d h , h · cal' protection an se · 
security is w1 er t an ~ ys1 . uld be achieved. 264 C,·\ 
physical security of an mtang1ble asset wo . . ' . ,; 

. 265 the Tribunal had to apply a clause reqwrm~ i 
In Vivendi v Argentz_na, . rdance with the principle of fair and equ1t~~ 
protection and security m acco Alt 

256 At para 109. b''- p 'al Award 13 September 2001, para 613. z57 CME v Czech Repu ,.,.., am • 

!:: t~ :~~ch Republic, Award, 3 September 2001, para 314. 
260 Azurb: v At'gentina, Award, 14 July 2006. 
261 At para 406. 
262 At para 408. b 2007 
263 Siemens vArgentina, Award, 6 Fe ruary . 
264 At para 30.3. 007 
265 Vivendi v Argentina, Award, 20 August 2 . 
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treatment'. The Tribunal found that the scope of such a provision is not limited to 
safeguarding 'physical possession or the legally protected terms of the operation of the investment'. 266 

Sempra v Argentina267 recognized that the standard has traditionally developed in 
the context of physical protection of the investment, but that exceptionally a 
broader interpretation would be possible. 
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The investor may also have to take active measures to protect the investment. 
In GEA v Ukraine,268 the claimant argued that the host state should have 
initiated proceedings to inquire into a theft of the claimant's property. The 
Tribunal rejected the claim because the claimant itself had not brought a criminal complaint. 

Biwater Gaujf v Tanzania269 confirmed that the guarantee of 'full securi~y' 
extends to actions both of the host state and of third parties. 270 Due diligenc; is 
not observed in the case of failure 'to take reasonable, precautionary and preventive 
action' to protect an investmem.271 Full protection implies 'a State's guarantee to 
stability in a secure environment, both physical, commercial and legal'.272 

Some tribunals have denied the applicability of this standard to legal protection. 
According to Suez v Argentina,273 the concept of 'full protection and security' 
would not cover issues of legal security. The Tribunal assumed, as did Rume!i v 
Kazakhstan, 274 that the traditional interpretation given to this term stands in the 
way of an understanding that would extend to a broader construction; without 
further explanation, the Suez Tribunal also stated that this view is supported by a 
textual method of interpretation. 275 

In this context it is doubtful whether it is useful to-dlstinguish 'full protection 
and security' from 'protection and security' and to assume that the absence of the 
word 'full' means that the standard must be given a narrower meaning which 
extends to physical security only.276 

The Tribunal in Parkerings v Lithuania277 ruled that 'full protection and 
security' not only requires the prevention of damage, but also requires the host 

}tate 'to restore the previous situation' and 'to punish the author of the injury'. 

; 
266 

At para 7.4.15. Cited approvingly in AES v Hungary, Award, 2.3 September 2010, para 13 . .3.2. 267 Sempra v Argentina, Award, 28 September 2007, para 323. 
268 GEA v Ukraine, Award, .31 March 2011, para 247. 
269 Biwater Ga1iff v Tanzania, Award, 24 July 2008. 

.. 270 At para 730. 
271 At para 725. 
272 At para 729. 
273 Suez vArgentina, Decision on Liability, 30 July 2010, paras 158-7.3. 
274 

Rt,meli v Kazakhstan, Award, 29 July 2008, para 668. See also BG Group v Argentina, Final d, 24 December 2007, paras 323-8. 
5 At para 171. 
6 

See Parkering, v Lithtfania, Award, 11 September 2007, para 354. Bue see also rhe discussion in 
vArgentina, Decision on Liability, 30 July 2010, paras 161 et seq, in particular para 169. 277 Parkerings v Lithuania, Award, 11 September 2007, para 355. 
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(e) Relationship to customary international law 
Some treaty provisions on protection and security tie the standard to general 
international law ('full protection and security in accordance with international 
law'), parallel to the practice on fair and equitable treatment. Other treaties refer to 
protection and security and to treatment in accordance with international law as 
separate standards, suggesting that the two are not identical. 

The question remains whether an unqualified reference to 'full protection and 
security' provides an autonomous treaty standard or merely serves to incorporate 
customary law. To clarify the issue for purposes of the NAFTA, the three parties 
have stated in a Note of Interpretation that the provision on full protection and 
security in Article 1105 (1) embodies customary law, 27

8 
as they also did in regard to 

fair and equitable treatment. In other words, the NAFTA parties assume that the 
standard reflects those requirements embodied in the concept of the minimum 
standard on the level of general international law as applied to aliens.

279 

In the ELSI case, the ICJ suggested that the standard 'may go further' than 
general international law,280 even though the clause in the relevant treaty contained 
a reference to international law ('full protection and security required by inter­
national law'). By contrast, some tribunals have ex.pressed the view that this 
standard is no more than the traditional obligation to protect aliens under custom-
ary international law.281 

3. The umbrella clause 

(a) Meaning and origin 
An umbrella clause is a provision in an investment protection treaty that guarantees 
the observance of obligations assumed by the host state vis-a-vis the investor. These 
clauses are referred to as 'umbrella clauses' because they bring contractual and 
other commitments under the treaty's protective umbrella. At times they are also 
referred to as 'observance of undertakings clauses' .282 The most contentious issue 
in relation to clauses of this kind is whether, and in what circumstances, they 
place contracts between the host state and the investor under the treaty's protec­
tion. A typical umbrella clause in a contemporary version is Article 2(2) of the 
British Model Treaty: 'Each Contracting Party shall observe any obligation it may 

278 
NAFfA Free Trade Commission, Interpretative Note of 31 July 2001, cited in Mondtv P 

United States, Award, 11 October 2002, para 101. 
279 See pp 136 et seq. 
280 Ekttronica Sicula SpA (ELSI) (US v Italy), ICJ Reports (1989) 15, para 111 . 
281 

Noble Ventures v Romania, Award, 12 October 2005, para 164; El Paso v Argentina, Awaid. 
31 October 2011, para 522. 

282 
For a general overview, see K Yannaca-Small, 'What About This "Umbrella Clause"' 

111 

K Yannaca-Small (ed), Arbitration Untkr International Investment Agreements (2010) 479-

The umbrella clause 167 

have entered into with regard to investments of nationals or companies of the other 
Contracting Party.' 

The German Model Treaty contains a similar clause in Article 8(2). Many, but 
by no means all, BITs contain clauses of this type. The ECT offers such a clause in 
Article 10(1),283 but the NAFTA does not contain an umbrella clause. 

The wording of umbrella clauses in investment treaties is not uniform. A general 
discussion must allow for the variation in language of these clauses and the resulting 
differences in interpretation. Some treaties follow the British model quoted above, 
whereas other treaties use more detailed wording. The investment protection treaty 
concluded between France and Hong Kong in 1995 states in Article III: 

Without prejudice to the provisions of this Agreement, each Contracting Party shall observe 
any particular obligation it may have entered into with regard to investments ofinvestors of 
the other Contracting Party, including provisions more favourable than those of this 
Agreement. 

A provision that addresses the future legal order of the host state is not an umbrella 
clause properly speaking: 

Each contracting Party shall create and maintain in its territory a legal framework apt to 
guarantee to investors the continuity of legal treatment, including the compliance, in good 
faith, of all undertakings assumed with regard to each specific investor. 284 

Umbrella clauses are by no means of recent vintage. 285 The BIT between Germany 
and Pakistan of 1959-the first modern investment treaty-already contained a 
clause of the same kind as the current German Model Trea'1", In 1959, the German 
Government informed the German Parliament about the effect of an umbrella 
clause: 'The violation of such an obligation [of an investment agreement] accord­
ingly will also amount to a violation of the international legal obligation contained 
in the present Treaty.'286 

The historical-legal context in which the origin of the clause must be assessed 
pertains to the post-1945 controversies about the status of investment agreements 
as contracts subject to the domestic laws of the host state or, alternatively, as 
undertakings on the level of international law.287 In 1929, the PCIJ ruled in the 
Serbian Loans case that '[a]ny contract which is not a contract between States in 

283 ECT, Art 10(1), last sentence: 'Each Contracting Party shall observe any obligation it has 
entered into with an Investor or an Investment of an Investor of any other Contracting Party.' 284 BIT between Italy and Jordan, Art 2(4). See Salini v Jordan, Decision on Jurisdiction, 29 November 2004, para 126. 

28S For discussion on the origin of the clause, see A Sinclair, '"The Origins of the Umbrella Clause": The International Law of Investment Protection' (2004) 4 Arbitration International 411. 286 Translation by the authors. For the original German text, see J Alenfeld, Die Investitionsforder­~age der Bundesrepublik Deutsch/and (1971) 97, note 180. 
, 7 Sec eg F A Mann, 'State Contracts and State Responsibility' (1960) 54 AJIL 572; R Jennings, State Contracts in International Law' (1961) 37 BYBIL 156; S Schwebel, 'International Protection of Contractual Agreements' (1959) ASIL Proceedings 273; A Verdross, 'Protection of Private Property under Quasi-International Agreements' (1959) Nederlands Tijdschrift voor lnternationaa/ Rrcht 355; ~ Hyde, 'Economic Development Agreements' (1962-1) 105 &ceui/ des Courr de /'Acadlmie de droit lnfmlationa/ 267. 
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their capacity as subjectS of international law is based on the municipal law of some 
country'. 288 

Contract claims may be put under the protection of a treaty and be referred to 
international adjudication. This point is made in Oppenheim's International Law 
in the following words: 
It is doubtful whether a breach by a state ofits contract11al obligations with aliens constitutes 
per sea breach of an international obligation, unless there is some such additional element as 
denial of justice, or expropriation, or breach of treaty, in which case it is that additional 
element which will constitute the basis for the state's international responsibility. However, 
either by virrue of a term in the contract itself or of an agreement between the state and the 
alien, or by virtue of an agreement between the state allegedly in breach of its contractual 
obligations and the state of which the alien is a national, disputes as to compliance with the 
terms of contracts may be referred to an internationally composed tribunal, applying, at least 
in part, international law.28

9 

After 1945, projects for large-scale foreign investments prompted the question 
whether guarantees given under the domestic law of the host state provided 
sufficient legal stability to justify the required expenditures for such projects. 
Umbrella clauses were seen as a bridge between private contractual arrangements, 
the domestic law of the host state, and public international law allowing for more 
investor security. One effect of these clauses is to blur the distinction between 
investment arbitration and commercial arbitration. 

An umbrella clause in a treaty protects a contract that an investor has entered 
into with the host state and is an expression of the maxim pacta sunt servanda. It 
follows that in the presence of an umbrella clause a breach by the host country of an 
investment contract with the foreign investor constitutes a violation of the treaty 
and can be raised in international arbitration. 

Until 2003, the umbrella clause received little attention in academic discussion 
or arbitral practice, although it was often reflected in treaties. Those few authors 
who drew attention to the clause essentially shared the German view of the purpose 
of the clause as a means to elevate violations of investment contracts to the level of 
international law.290 However, this phase of unanimity came to an end with the 

288 Judgment, No 14, PCIJ, Series A, No 20, 41; see also Noble Ventures v Romania, Award, 12 October 2005, para 53: 'The Tribunal recalls the well established rule of general international law that in normal circumstances per se a breach of a contract by the Stace does not give rise to direct 
international responsibility on the part of the State.' 

28
9 RJennin~ and A Watts, Oppenhrim'slnternationallaw, 9thedn (1996), vol 1,927. Footnotes 

omitted. 
29° See eg P Weil, 'Problemes rclatifs aux contrats passes entre un Etat et un particulier' (1969) 128 Rec,uil tks Cours tk l'Academie tk droit international 130; F A Mann, 'British Treaties for the Promotion and Protection of Investments' ( 1981) BYBIL 241, 246; R Dolzer and M Stevens, Bilateral Investment Trraties ( 1995) 81; I Shihata, 'Applicable Law in International Arbitration: Specific Aspeca in Case of the Involvement of State Parties' in I Shihata and D Wolfensohn (eds), The World Banlr ind Changing World. Selected Essays and Lectum, vol II (1995) 601; more recently, see C Schreuer,, 'Travelling the BIT-Route-Of Waiting Periods, Umbrella Clauses and Forks in the Road' (2004) 

5 J World Investment and Tratk 231, 250. 
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arbitral decision in SGS v Pakistan in 2003291 which departed fundamentally from 
the conventional understanding of the clause. Ever since this ruling, the purpose, 
meaning, and scope of the clause have caused controversy and given rise to 
disturbingly divergent lines of jurisprudence. 

(b) Effective application of umbrella clauses 
One line of decisions gives full effect to umbrella clauses. This practice is best 
represented by Noble Ventures v Romania292 where the Tribunal had to interpret 
and apply the following clause in Article II(2)(c) of the BIT between the United 
States and Romania: 'Each party shall observe any obligation it may have entered 
into with regard to investments.' The US claimant in this case argued, inter alia, 
that Romania had breached the umbrella clause by failing to abide by its contractual 
obligation to renegotiate the debts of a formerly state-owned company acquired by 
the investor. The Tribunal insisted on the specificity of each umbrella clause, 
distinguishing earlier cases on this basis. The ruling emphasized that the wording 
obviously referred to investment contracts.293 Consistent with Article 31 of the 
VCLT, it emphasized the object and purpose of investment treaties. 294 In the view 
of the Tribunal: 

two States may include in a bilateral investment treaty a provision to the effect that, in the 
interest of achieving the objects and goals of the treaty, the host Seate may incur inter­
national responsibility by reason of a breach of its contractual obligations towards the private 
investor of the other Party, the breach of contract being thus 'internationalized', i.e. 
assimilated to a breach of the treaty.295 

. . . [I)n including Art. 11(2){c) in the BIT, the Parties had as their aim to equate 
contractual obligations governed by municipal law to international treaty obligations as 
established in the BIT. 

By reason therefore of the inclusion of Art. II(2)(c) in the BIT, the Tribunal therefore 
considers the Claimant's claims of breach of contract on the basis that any such breach 
constitutes a breach of the BIT.296 

In the event, the Tribunal found that Romania had not violated its contractual 
obligation, and the Tribunal left open the question whether the wide scope of an 
umbrella clause has to be narrowed in some way. 297 

The Noble Ventures Tribunal was not the first to accord a broad or full scope to 
the clause. In SGS v Philippines,298 the Tribunal, in its Decision on Jurisdiction, 

29 1 SGS v Pakistan, Decision on Jurisdiction, 6 August 2003. 291 Nobk Ventures v Romania, Award, 12 October 2005. 
293 At para 51. 
294 At para 5 2. 
295 At para 64. See also at para 85: 'where the aets of a governmenral agency are co be attributed to the Seate for the purposes of applying an umbrella clause, such as Art. II(2)(c) of the BIT, breaches of a contract into which the State has entered are capable of constituting a breach of international law by virtue of the breach of the umbrrlla clause.' Emphasis in original. 296 At paras 61, 62. 
297 At para 61. 
298 SGS v Philippines, Decision on Jurisdiction, 29 January 2004. 
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also ruled that in the presence of an umbrella clause in the Philippines-Swiss BIT, a 
violation of an investment agreement will lead to a violation of the investment 
treaty: 'Article X(2) [the umbrella clause] means what it says.'

299 
The Tribunal 

stated: 
Article X(2) makes it a breach of the BIT for the host State to fail to observe binding 
commitments, including contractual commitments, which it has assumed with regard to 
specific investments. But it does not convert the issue of the extent or content of such 
obligations into an issue ofinternational law. That issue (in the present case, the issue of how 
much is payable for services provided under the CISS Agreement) is still governed by the 
investment agreement. 3oo 

However, SGS v Philippines did not carry this approach to its logical conclusion. 
Instead the Tribunal assumed that, due to the existence of a forum selection clause 
in favour of the courts of the host state, the Philippine courts were to rule on the 
obligations contained in the investment conuact.

301 
In Eureko v Poland302 the Tribunal had to rule on the umbrella clause in Anicle 

3.5 of the treaty between the Netherlands and Poland. The Tribunal considered the 
ordinary meaning, the context of the clause, and the maxim of effet utile. It 
concluded that breaches by Poland of its obligations under the contracts could be 
breaches of the BIT's umbrella clause, even if they did not violate the BIT's other 
standards.303 The Tribunal said: 
The plain meaning-the 'ordinary meaning'-of a provision prescribing that a State 'shall 
observe any obligation it may have entered into' with regard to certain foreign investment is 
not obscure. The phrase, 'shall observe' is imperative and categorical. 'Any' obligations is 
capacious; it means not only obligations of a certain type, but 'any'-that is to say, all­
obligations entered into with regard to investments of investors of the other Contracting 
Party .... The context of Article 3.5 [the umbrella clause) is a Treaty whose object and 
purpose is 'the encouragement and reciprocal protection of investment', a treaty which 
contains specific provisions designed to accomplish that end, of which Article 3.5 is one. It is 
a cardinal rule of the interpretation of treaties that each and evety operative clause of a treaty 
is to be interpreted as meaningful rather than meaningless. 

304 

In the event, the Tribunal found that Poland had v~ its obligations arising 
from a privatization scheme vis-a-vis the investor. 

299 At para 119. 
3oo At para 128. Emphasis in original. 
301 At para 155: 

The Philippine courtS are available to hear SGS' s contract claim. Until the question of the scope or extent of the Respondent's obligation to pay is clarified- whether by agreement between the parties or by proceedings in the Philippine courtS as provided for in Article 12 of the CISS Agreement-a decision by this Tribunal on SGS's claim to payment would be 
premature. 

For a critical review, see C Schreuer, 'Calvo's Grandchildren: The Return of Local Remedies In 
Investment Arbitration' (2004) Law & Practice of lnt'l Courts and Tribunals 1, 11. 

~
02 

Eureko v Poland, Partial Award, 19 August 2005; for a critical review, see Z Douglas, 'Nothing if not Critical for Investment Treaty Arbitration: Occid.entah Eureko and Methanex' (2006) 22 Arbim#iDn 
International 27. 

-~03 At para 250. 304 At paras 246, 248. 

The umbrella clause 171 

In SGS v Paraguay the claim was for unpaid bills under a contract between the 
investor and the state for the pre-shipment inspection of goods. The BIT between 
Switzerland and Paraguay provided in Article 11 that '[e]ither Contracting Party 
shall constaritly guarantee the observance of the commitments it has entered into 
with respect co the investments of the investors of the other Contracting Party'. The 
Tribunal rejected a restrictive interpretation of this umbrella clause based either on 
the nature of the contract or on the nature of its breach. It said: 

Article 11 does not exclude commercial contracts of the State &om its scope. Likewise, 
Article 11 does not state that its constant guarantee of observance of such commitments may 
be breached only through actions that a commercial counterparty cannot take, through 
abuses of state power, or through exertions of undue government influence. 305 

... Article 11 requires the 'observance' of commitments. Also as a matter of the ordinary 
meaning of the term, a failure to meet one's obligations under a contract is clearly a failure 
to 'observe' one's commitments. There is nothing in Article 11 that states or implies that a 
government will only fail to observe its commitments if it abuses its sovereign authority. 306 

In a number of other decisions tribunals similarly gave full effect to umbrella 
clauses and confirmed that, by virtue of such a clause, failure by the host state to 
meet obligations assumed in relation to investments amounted to a breach of the 
treaty.307 

(c) Restrictive application of umbrella clauses 

In a series of other cases tribunals have imposed various limit".ltions on the applica­
tion of the umbrella clause. 308 In SGS v Pakistan309 the Swiss claimant had 
concluded a contract with Pakistari on pre-shipment inspection services with a 
forum selection clause for Pakistani couns. When Pakistan unilaterally terminated 
the contract, the claimant started proceedings at the International Centre for 
Settlement oflnvestment Disputes (ICSID) under the BIT between Pakistan and 
Switzerland. The BIT contained the following clause: 'Either Contracting Party 
shall constantly guarantee the observance of the commitments it has entered into 
with respect to the investments of the investors of the other Contracting Party.' 

The Tribunal found that the proper mode of interpretation was a restrictive one 
(in dubio mitius).310 The Tribunal made no reference to the modes of interpret­
ation laid down in Article 31 of the VCLT which does not in its wording embrace 

305 SGS v Paraguay, Decision on Jurisdiction, 12 February 2010, para 168. 306 SGS v Paraguay, Award, 10 February 2012, para 91. 30' LG&E v Argentina, Decision on Liability, 3 October 2006, paras 164-75; Siemens v Argentina, Award, 6 February 2007, paras 196-206; Plama v Bulgaria, Award, 27 August 2008, paras 185-7; Dulte Energy v Ecuador, Award, 18 August 2008, paras 314-25; AMTO v Ukraine, Award, 26 March 2008, paras 109- 12. 
308 For a critical evaluation, see S W Schill, 'Umbrella Clauses as Public Law Concepts in Comparative Perspective' in S W Schill (ed), International Investment Law and Comparative Public Lzw (2010) 317. 
309 SGS v Pakistan, Decision on Jurisdiction, 6 August 2003. 310 Ac para 171. 
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this maxim. In light of this interpretative approach, the Tribwial concluded that 

any other widerstanding would have a far-reaching impact on the sovereignty of the 

host state which could not be presumed in the absence of a clear expression of a 

corresponding will by the parties. 311 

The Tribunal presented four arguments in suppon of this position. First, the 

conventional view would also cover non-contractual obligations arising under the 

laws of the host state, including the smallest types of commitment, and would lead 

to a flood oflawsuits before international tribunals.312 Secondly, the conventional 

view would make other guarantees contained in investment treaties superfluous 

because even a violation of a small obligation would allow a lawsuit.313 Thirdly, the 

Tribunal considered that the location of the umbrella clause not in the substantive 

guarantees but towards the end of the treaty spoke against a far-reaching obliga­

tion. 314 And, founhly, it pointed out that the forum selection in investment 

agreements would, under the conventional view, not be binding for the investor 

whereas the host state would be bound to honour such clauses.31 5 The Tribunal did 

not refer to the distinction between 'commercial a~' and 'sovereign acts'. 

The Tribunal denied that its position would d prive an umbrella clause of its 

meaning. It pointed out that the clause would be relevant in the context of 

implementation of the investment treaty in the domestic legal order or if the host 

state failed to panicipate in international proceedings to which it had agreed 

earlier. 316 

This decision was widely criticized.31 7 The sharpest criticism came from the 

Tribunal in SGS v Philippines,318 but commentators also pointed to weaknesses of 

the decision.319 The most vulnerable aspect of the decision is the lack of any 

attempt to ground the method of interpretation in the accepted canons embodied 

in Article 31 of the VCLT. 

For a while it seemed as though SGS v Pakistan would remain an isolated 

decision. But the decision has also found a measure of suppon. 320 In 2006, two 

nearly identical decisions- in El Paso v Argentina321 and in Pan America v 

311 At paras 167, 168. 3 12 At paras 166, 168. 313 At para 168. 

314 At para 169. 315 At para 168. 316 At para 172. 
317 The Government of Switzerland took the unusual step of expressing its disapproval and concern 

over the decision in a letter of 1 October 2003 to the Deputy Secretary-General of ICSID. 

3 18 SGS v Philippines, Decision on Jurisdiction, 29 January 2004, para 125: 'Not only are the 

reasons given by the Tribunal in SGS v Pakistan unconvincing: the Tribunal failed to give any dear 

meaning to the "umbrella clause".' See also Eureko v Poland, Partial Award, 19 August 2005, para 257. 

3 19 SA Alexandrov, 'Breaches of Contract and Breaches of Treaty, The Jurisdiction ofT reaty-based 

Arbitration Tribunals to Decide Breach of Contract Claims in SGS v Pakistan and SGS v Philippind 

(2004) 5 / World Investment and Trade 555, 569; C Schreuer 'Travelling the BIT-Rouce-OfWaidng 

Periods, Umbrella Clauses and Forks in the Road' (2004) / World Investmmt and Trade 231, 253; 

T Walde, 'The "Umbrella Clause" in Investment Arbitration- A Comment on Original lntendons 

and Recent Cases' (2005) 6] World Investment and Trade 183, 225; E Gaillard, La jurisprudmtt 

CIRDI (2004) 834. 
320 See eg Toto Costruzioni Generali v Lebanon, Decision on Jurisdiction, 11 September 2009, paras 

187-202. 
;m El Paso Energy v A,gentina, Decision on Jurisdiction, 27 April 2006. 
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Argentina
322

-explicitly supponed the first and second arguments set out in SGS v 

Pakistan (Rood of lawsuits, overreach because of wider scope than other treaty 

guarantees).
323 

But unlike SGS v Pakistan, the Tribunals then introduced the 

distinction between the state as a merchant and the state as a sovereign. It 

concluded, with a broad brush, that investment arbitration will cover only disputes 

concerning investment agreements or state contracts in which the state is involved 

'as a sovereign' but not mere commercial contracts.324 The Tribunal in El Paso 

sought to establish a balance between the interests of rhe host state and those of the 

investor: 

This Tribunal considers that a balanced interpretation is needed, taking into account both 

State sovereignty and the State's responsibility to create an adapted and cvolutionaiy 

framework for the development of economic activities, and the necessity to protect foreign 

investment and its continuing flow.325 

Thus, the decisions in El Paso and in Pan American did not restrict the scope of the 

umbrella clause as drastically as SGS v Pakistan. They accept that obligations in 

investment agreements are covered by the clause to the extent that they bind the 

state in its sovereign capacity. Essentially, the two decisions seem to echo the 

French concept of contrat administratij326 

The distinction between different types of investment agreement was subse­

quently rejected in the Award in Siemens v Argentina327 where the Tribunal stated 

that: 

The Tribunal docs not subscribe to the view of the Respondent tha~invcstment agreements 

should be distinguished &om concession agreements of an administrative nature. Such 

distinction has no basis in Anicle 7(2) of the Treaty which refers to 'any obligations', or 

in the definition of 'investment' in the Treaty. Any agreement related to an investment that 

qualifies as such under the Treaty would be part of the obligations covered under the 

umbrella clause. 328 

Another approach to limiting the effect of the umbrella clause does not look at the 

nature of the affected contract but at the nature or magnitude of its violation. The 

322 

Pan America/BP 11 A,gentina, Decision on Preliminary Objections, 27 July 2006; two out of the 

three arbitrators were the same as in the El Paso decision. 
323 

See El Paso Energy v A,gentina, Decision on Jurisdiction, 27 April 2006, paras 72-4; Pan 

America/BP vA,gentina, Decision on Preliminary Objections, 27 July 2006, paras 101-3. 
324 

See El Paso Energy v A,gentina, Decision on Jurisdiction, 27 April 2006, paras 77 et seq; Pan 

America/BP v A,gentina, Decision on Preliminary Objections, 27 July 2006, para 108; in Salini v 

/~dan, Award, 31 January 2006, para 155, the Tribunal had stated, in categorical terms: 'Only the 

Stace, in the exercise of its sovereign authority, and not as a contracting party, has assumed obligations 
under the bilateral agreement.' 

325 

El Paso Energy v A,gentina, Decision on Jurisdiction, 27 April 2006, para 70. 
326 

This position is contr:uy to the position taken by arbitrator Rene-Jean Dupuy in Texaco v Libya, 

53 ILR O 979) 389, para 72 who had held that the theory of administrative contracts had no place in 

International law. See also ARAMCO v Saudi Arabia, 27 ILR (1963) 117, 164. 
327 

Siemens vA,gentina, Award, 6 February 2007. 
328 

At para 206. 
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Tribunal in CMS v Argentina referred to the distinction between governmental and 

commercial actions and the significance of the interference with the contract: 

the tribunal believes the Respondent is correct in arguing that not all contract breaches result 

in breaches of the treaty. The standard of protection of the treaty will be engaged only when 

there is a specific breach of treaty rights and obligations or a violation of contract rights 

protected under the treaty. Purely commercial aspects of a contract might not be protected 

by the treaty in some situations, but the protection is likely to be available when there is 

significant interference by governments or public agencies with the rights of the investor. ' 29 

Similarly, in Sempra v Argentina330 the Tribunal held that ordinary commercial 

breaches of a contract would not violate the umbrella clause in the Argentina-US 

BIT. Only a breach in the exercise of a sovereign state function or power but not 

the conduct of an ordinary contract party could effect a breach. In the particular 

case, the Tribunal found that the sweeping changes that Argentina had introduced 

were not ordinary contractual breaches but had beeft--brought about in exercise of 

the state's public function. Therefore, it concluded that breaches of the obligations 

in question had resulted in a breach of the umbrella clause.331 

An examination of the current strands of jurisprudence shows clearly conflicting 

positions. The survey of the jurisprudence interpreting the umbrella clause indi­

cates that the understanding of the rule remains in a state of flux. However, a 

terminological observation and a comment on the discussion of the substance of the 

clause are appropriate at this stage. The terminological point concerns the distinc­

tion between 'treaty claims' and 'contract claims', introduced by the Vivendi 

Annulment Committee and subsequently often relied upon by tribunals. 332 

While the simplicity of the distinction may have seemed helpful for analytical 

purposes at the outset, the current position of jurisprudence on the umbrella clause 

suggests that the contrasting of 'treaty claims' and 'contract claims' does not 

facilitate an understanding of the scope of the clause. The crucial point lies in 

recognition that certain ( or all) types of violations of contracts between the state and 

the investor will, in the presence of an umbrella clause, amount to a violation of the 

investment treaty. 
States entering into an investment treaty are free to fashion the scope of the 

treaty and the guarantees granted therein. If the parties choose to extend the scope 

of the agreement beyond the confines of the classical understanding of an invest­

ment treaty and also cover, to some extent, operations previously deemed 'com­

mercial' or 'contractual' in nature, conventional terminology cannot stand in the 

329 CMS vArgentina, Award, 12 May 2005, para 299. 
330 Sempra v Argentina, Award, 28 September 2007. 
33 1 At paras 305-14. 
332 Vivendi v Argentina, Decision on Annulment, 3 July 2002, paras 98, 101: 

In a case where the essential basis of a claim brought before an international tribunal is a 

breach of contract, the tribunal will give effect to any valid choice of forum clause in the 

contract . ... On the other hand, where the fundamental basis of the claim is a treaty laying 

down an independent standard by which the conduct of the parties is to be judged, the 

existence of an exclusive jurisdiction clause in a contract between the claimant and the 

respondent state cannot operate as a bar to the application of the treaty standard. 

Generally on the distinction between treaty claims and contract claims, see pp 261, 268, 272, 275-11, 
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way of the parries' intentions. For this reason, any attempt to define the scope of the 

umbrella clause by reference to abstract concepts such as 'sovereign acts', 'commer­

cial acts', or 'contrats administratifi' will carry no methodological power of persua­

sion when it comes to interpreting and applying the clause. Ultimately, no 

justification exists for ignoring or revising the canons of interpretation laid down 

in Article 31 of the VCLT. References to conventional terminological distinctions 

or to categories of a specific domestic legal order have no place within this canon. 

(d) Umbrella clauses and privity of contract 

In principle, contracts to which an umbrella clause is to apply would be between 

the disputing parties, that is, a state and a foreign investor. But in some cases the 

disputing parties and the parties to the contract on which the investor relies for the 

purposes of the umbrella clause are not identical. On the host state's side, the party 

to the contract may be a state entity or a territorial subdivision rather than the state 

itsel£ On the investor's side, the party to the contract may not be the foreign 

investor itself but its subsidiary in the host state. In these situations, the question 

arises whether an umbrella clause will protect a contract that is not directly between 

the host state and the investor.333 

Noble Ventures v Romania334 concerned a contract between the claimant and the 

Romanian 'State Ownership Fund', a separate legal entity. The Tribunal reached 

the conclusion that the contractual conduct of the Fund had to be attributed to the 

Romanian Government in view of the grant of governmen~ power to the Fund. 

The Tribunal found that, for the purposes of attribution, the distinction between 

commercial acts and sovereign acts had no relevance. 335 It followed that the 

umbrella clause was applicable to the contract. The Tribunal said: 

where the acts of a governmental agency are to be attributed to the State for the purposes of 

applying an umbrella clause, such as Art. ll(2)(c) of the BIT, breaches of a contract into 

which the State has entered are capable of constituting a breach of international law by virtue 

of the breach of the umbrella clause. 336 

In a series of other decisions, tribunals found that the umbrella clause was inapplic­

able where the state had not contracted in its own name. 337 In lmpregilo v 

Pakistan,
338 

the contracts had been concluded not with Pakistan directly but 

with the Pakistan Water and Power Development Authority. The claimant wanted 

to benefit from an umbrella clause in a third country BIT by way of an MFN clause 

contained in the BIT between Italy and Pakistan. The Tribunal found that 

333 

See N Gallus, 'An Umbrella just for Two? BIT Obligations Observance Clauses and the Panies 

ID a Contracr' (2008) 24 Arbitration International 157. 
334 

Nobk Ventures v Romania, Award, 12 October 2005. 
335 Ar para 82. 
336 

Ar para 85. Emphasis in original. 
337 

Azunx vA,gentina, Award, 14 July 2006, paras 52,384; AMTO v Ukraine, Award, 26 March 

2008, paras 109-12; EDF v Romania, Award, 8 October 2009, paras 317, 318; Hammer v Ghana, 
Award, 18 June 2010, paras 339-50. 

538 
lmpregilo v Pakistan, Decision on Jurisdiction, 22 April 2005. 
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contracts concluded by a separate entity of Pakistan would not be protected by an 
umbrella clause. 339 A similar problem arises on the investor's side when it operates 
through a local company that enters into a contract. The question then arises 
whether the foreign investor may rely on the umbrella clause in relation to a 
contract to which it is not a party, The ECT in Article 10(1) gives an affirmative 
answer to this question by referring to 'any obligations it has entered into with an 
Investor or an Investment of an Investor. 

340 
Most BITs do not contain a clarification of this kind. The practice of tribunals is 

divided on whether foreign investors are entitled to protection under umbrella 
clauses for claims arising from the contracts of their local subsidiaries. Some 
tribunals have allowed claims of this nature. 

In Continental Casualty v Argentina, 341 the investor's local subsidiary, CNA, had 
entered into a number of contracts with Argentina. The claimant invoked the 
umbrella clause in respect of these contracts342 and d\e Tribunal left no doubt that 
the umbrella clause covered contracts concluded by ¥.1e investor's subsidiary. The 
Tribunal stated, with respect to obligations covered by the umbrella clause in 
Article II(2)(c) of the Argentina-US BIT: 
provided that these obligations have been entered 'with regard' to investments, they may 
have been entered with persons or entities other than foreign investors themselves, so that an 
undertaking by the host State with a subsidiary such as CNA is not in principle excluded. 343 

Other tribunals have similarly extended the effect of umbrella clauses to contracts 
entered into by local subsidiaries of the foreign investors.

344 

In another group of cases, tribunals have concluded that successful invocation of 
the umbrella clause requires that the contract is directly with the foreign investor 
and not with its local subsidiary.345 In Azurix v Argentina,

346 
a concession agree­

ment had been concluded between a province of Argentina and the subsidiary of 
Azurix ABA The Tribunal recalled that Azurix and the respondent had no 
contractual relationship: the obligations undertaken in the concession contract 

339 At para 223. 
340 

Emphasis added. The Reader's Guide to the ECT offers the following explanation: 'This 
provision covers any contract that a host country has concluded with a subsidiary of the foreign investor in the host country, or a contract between the host country and the parent company of the 
subsidiary.' See also AMTO v Ukraine, Award, 26 March 2008, para 1 IO. 

341 Continental Casualty vArgentina, Award, 5 September 2008. 
342 At para 288. 
343 At para 297, See also para 98. 
344 

CMS v Argmtina, Award, 12 May 2005, paras 296-303; Enron v Argentina, Award, 22 May 
2007, paras 269-77, The ad hoc Committee declined to annul this pact of the Award: Decision on Annulment, 30 July 2010, paras 317-46; Sempra vArgentina, Award, 28 September 2007, paras 308-
14; Duke Energy v Ecuador, Award, 18 August 2008, paras 314-25. . 

345 
Sinnem v Argmtina, Award, 6 February 2007, paras 204-6; BG Group v Argentina, Pinal 

Award, 24 December 2007, paras 206-15, 361-6; El Paso vArgentina, Award, 31 October 2011, paras 
531-8. 

346 Azurix v Argentina, Award, 14 July 2006. 
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were undertaken by the province, not Argentina, in favour of ABA, not Azurix.347 
The Tribunal said: 

there is no undertaking to be honored by Argentina to Azurix other than the obligations 
under the BIT. Even if for argument's sake, it would be possible under Article Il(2)(c) [the 
umbrella clause] to hold Argentina responsible for the alleged breaches of the Concession 
Agreement by the Province, it was ABA and not Azurix which was the party to this 
Agreement. 348 

In CMS v Argentina, the claimant was a minority shareholder in a local company 
TGN. The Tribunal had allowed the application of the umbrella clause with 
respect to a licence obtained by TGN.349 In proceedings for the Award's annul­
ment, the ad hoc Committee noted that under Argentinian law the obligations of 
Argentina under the licence were obligations to TGN, not to CMS.350 The 
Committee annulled the part of the Award dealing with the umbrella clause for 
failure to state reasons. In the Committee's view it was 'quite unclear how the 
Tribunal arrived at its conclusion that CMS could enforce the obligations of 
Argentina to TGN'.351 

(e) Umbrella clauses and unilateral acts 
In the discussion of umbrella clauses, attention is mostly centred on contracts 
between the host state and the investor. However, states may assume obligations 
not only by way of contracts but also through unilateral declarations such as 
legislation and executive acts.352 Case law indicates that umbrella clauses are not 
restricted to contractual obligations but are capable of protecting obligations of the 
host state assumed unilaterally through legislation or executive acts. 353 

T ribunals have recognized, in principle, that umbrella clauses in which states 
undertake to observe obligations with regard to investments cover unilateral 
undertakings.354 LG&E v Argentina,355 involved an umbrella clause referring to 
the observance of 'any obligation it may have entered into with regard to invest­
ments'.356 The case concerned the abrogation of rights granted to investors under a 
Gas Law and its implementing regulations. The Tribunal found that this legislation 
contained 'obligations' in the sense of the umbrella clause: 

341 At para 52. 348 At para 384. 
349 CMS v Argmtina, Award, 12 May 2005, paras 296-303. 
3so CMS v Argentina, Decision on Annulment, 25 September 2007. 351 At para 96. 
352 W M Reisman and M H Arsanjani, 'The Question of Unilateral Governmental Statements as 

Ap~licable Law in Investment Disputes' (2004) 19 ICSID &view-FIL] 328. 
" See M C Grit6n Salias, 'Do Umbrella Clauses Apply to Unilateral Undertakings?' in C Binder, 

U Kricbaum, A Reinisch, and S Wittich (eds), International Investment Law far the 21st Century (2009) 490. 
954 Enron v Argentina, Award, 22 May 2007, paras 269-77; see also Decision on Annulment, 30 July 2010, paras 317-46; Noble Ener,;y v Ecuador, Decision on Jurisdiction, 5 March 2008, paras 154-7; Plama v Bulgaria, Award, 27 August 2008, paras 185-7. 
:

55 LG&E vArgentina, Decision on Liability, 3 October 2006, paras 169-75. 56 BIT between Argentina and the United States, Art II(2)(c). 
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These laws and regulations became obligations within the meaning of Article II(2)(c), by 
virtUe of targeting foreign investors and applying specifically to their investments, that gave 
rise to liability under the umbrella clause.35

7 

Some tribunals have read limitations into the clauses on the basis of the specific 
wording of umbrella clauses. A reference to obligations with regard to 'specific 
investments' was seen to exclude general legal obligations arising from legislative 
measures.358 Other tribunals have found that the words 'entered into' contained in 
an umbrella clause could only be read as restricting the clause to contractual 
undertakings.359 In Noble Ventures v Romania360 the Tribunal said: 
The employment of the notion 'entered into' indicates that specific commitments are referred to and not general commitments, for example by way of legislative acts. This is 
also the reason why Art. II(2)(c) would be vety much an empty base unless understood as 
referring to contracts. 361 

4. Access to justice, fair procedure, and denial of justice 

The 2004 and 2012 US Model BITs in Article 5(2)(a) state that the FET standard 
includes the obligation 'not to deny justice in criminal, civil, or administrative 
adjudicatory proceedings in accordance with the principle of due process embodied 
in the principal legal systems of the world'. It would appear that even without such 
a specific reference, these principles are still covered, at least in part, by the 
requirement of full protection and security362 and by the rule on fair and equitable 
treatrnem.363 Also, it is plausible to assume that the US approach refers to the 
relevant rules of customary law. 

The standard will cover proceedings before the courts of the host state. However, 
depending on the wording of the treaty, it may also find application in .the conduct 
of a party during arbitration proceedings, in particular if a party ignores a previous 
agreement to arbitrate.364 Generally, the principle of denial of justice applies to 
actions of all branches of a government.365 An international tribunal will decide 

357 At para 175. 
358 SGS v Philippines, Decision on Jurisdiction, 29 January 2004, para 121. 
3

5
9 

CMS v Argentina, Decision on Annulment, 25 September 2007, para 95(a) and {b). See also 
Continental Casualty v Argentina, Award, 5 September 2008, paras 297- 303. 

360 Noble Ventures v Romania, Award, 12 October 2005 . 
361 At para 51. 
362 See pp 160 et seq. 
363 See pp 130 et seq. 3

64 In Waste Management v Mexico, Final Award, 30 April 2004, paras 118-40, one issue was that a Mexican city refused to advance funds to cover the cost of local arbitration and the claimant then withdrew the case. The Tribunal ruled that the refusal of payment did not amount to a wron~ act. 
365 

See Petrobart v Kyrgyz Republic, Award, 29 March 2005 , pp 75-7. This case involved the improper intervention of the government in judicial proceedings. Due process and procedural fairness are not required for strictly internal governmental matters; see Bayindir v Pakistan, Award, 27 August 
2009. paras 338 et seq. 
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independently whether the principle has been respected and will in this respect not 
be bound by the position of a domestic court.366 

The principles of access to justice, fair procedure, and the prohibition of 
denial of justice relate to three stages of the judicial process: the right to bring a 
claim, the right of both parties to fair treatment during the proceedings, and the 
right to an appropriate decision at the end of the process and its enforcement. In 
Azinian v Mexico, 367 the Tribunal summarized these criteria in the following terms: 
A denial of justice could be pleaded if the relevant courts refuse to entertain a suit, if they 
subject it to undue delay, or if they administer justice in a seriously inadequate way .. . . 
There is a fourth type of denial of justice, namely the clear and malicious misapplication of the law.368 

The principles of international law that apply during all phases set forth a broad 
framework which national rules have to respect. Essentially, these principles operate 
as the expression of an international standard that requires the establishment of a 
decent and civilized system of justice as reflected in accepted international and 
national practice. Thus, the concept of the minimum standard of international 
law369 has a substantive and a procedural side. So far, most issues of procedural 
propriety have in practice been reviewed under the standard of fair and equitable 
treatment, as discussed above. 370 

In Duke Energy v Ecuador, 371 the Tribunal considered that the duty to provide 
effective access to justice 'seeks to implement and form part of the more general 
guarantee against denial of justice'. 372 The case was brought by an investor who had 
concluded an arbitration agreement with a local Peruvian conipany subject to local 
law. In arbitration proceedings initiated by the investor in this local setting, 
the local arbitral tribunal had upheld a jurisdictional objection by the state, and 
the claimant did not challenge this award. The Tribunal did not agree with the 
claimant that Peru's conduct had failed to provide effective means to assert a claim.373 

x,c, See Feldman v Mexico, Award, 16 December 2002, para 140; Himpurna v Indt>nesia, XX\/ ICCA YB Commercial Arbitration 109, 181. Tribunals have not yet spelled out in detail under what circumstances the misapplication of domestic law may lead to international responsibility; see Waste Management v Mexico, Award, 30 April 2004, paras 129 et seq. As to the decision oflower courts, it is widely assumed that their rulings will not be considered to amount to an internationally wrongful act as long as a reasonable opportunity exists for the foreigner for appropriate review; see Ambatie'los Claim, ICJ Reports (1953) IO; Loewen v United States, Award, 26 June 2003, para 154. 367 Azinian v Mexico, Award, 1 November 1999. 368 At paras 102, 103. See also Montkv v United States, Award, 11 October 2002, paras 126-7; Parkerings v Lithuania, Award, 11 September 2007, para 317. 369 See p 3. 
370 See pp 154-6. 
371 Duke Energy v ECU11Mr, Award, 18 August 2008, para 391. 372 Ar para 391. 
373 Ar paras 390-403. 
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In SGS v Paraguay the claim was for unpaid bills under a contract between the 
investor and the state for the pre-shipment inspection of goods. The BIT between 
Switzerland and Paraguay provided in Article 11 that '[e]ither Contracting Parry 
shall constantly guarantee rhe observance of the commitments it has entered into 
with respect to the investments of the investors of the other Contracting Parry'. The 
Tribunal rejected a restrictive interpretation of this umbrella clause based either on 
the nature of the contract or on the nature of its breach. It said: 

Article 1 l does not exclude commercial contracts of the Stare from its scope. Likewise, 
Article l l does not state that its constant guarantee of observance of such commitments may 
be breached only through actions that a commercial counterparty cannot take, through 
abuses of state power, or through exertions of undue government influence.305 

. .. Article 11 requires the 'observance' of commitments. Also as a matter of the ordinary 
meaning of the term, a failure to meet one's obligations under a contract is clearly a failure 
to 'observe' one's commitments. There is nothing in Article 11 that states or implies that a 
government will only fail to observe its commitments if it abuses its sovereign authority. 306 

In a number of other decisions tribunals similarly gave full effect to umbrella 
clauses and confirmed that, by virtue of such a clause, failure by the host state to 
meet obligations assumed in relation to investments amounted to a breach of the 
treary.307 

(c) Restrictive application of umbrella clauses 

In a series of other cases tribunals have imposed various limitations on the applica­
tion of the umbrella clause. 308 In SGS v Pakistan309 the Swiss claimant had 
concluded a contract with Pakistan on pre-shipment inspection services with a 
forum selection clause for Pakistani courts. When Pakistan unilaterally terminated 
the contract, the claimant started proceedings at the International Centre for 
Settlement of Investment Disputes (ICSID) under the BIT between Pakistan and 
Switzerland. The BIT contained the following clause: 'Either Contracting Parry 
shall constantly guarantee the observance of the commitments it has entered into 
with respect to the investments of the investors of the other Contracting Parry.' 

The Tribunal found that the proper mode of interpretation was a restrictive one 
(in dubio mitius).310 The Tribunal made no reference to the modes of interpret­
ation laid down in Article 31 of the VCL T which does not in its wording embrace 

.iO~ SGS v Paraguay, Decision on Jurisdiction, 12 February 2010, para 168. 
,o,, SGS v Paraguay, Award, l 0 February 2012, para 91. 
iw LCc!rE 11 Argentin,1, Decision on Liability, 3 October 2006, paras 164-75; Siemcm l' Argentilu1, 

Award, 6 February 2007, paras 1%-206; P!.nna v Bulgaria, Award, 27 August 2008, paras 185-7: 
Duke Energy v Ecuadar, Award, 18 August 2008, paras 314-25; A.MTG v Ukraine. Award, 26 March 
2008, paras 109-12. 

w, For a critical evaluation, sec S W Schill, 'Umbrella Clauses as Public L1w Concepts in 
Comparative Perspective' in S \XI Schill (ed), lntern,ttion,il lnvestmcllt Law and Compm,ztiur Public 
Lau, (2010) 317. 

30'1 SGS v Pakistan, Decision on Jurisdiction. 6 August 2003. 
' 10 At para I 71. 
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chis maxim. In light of this interpretative approach, the Tribunal concluded that 
any other understanding would have a far-reaching impact on the sovereignty of the 
host state which could not be presumed in the absence of a clear expression of a 
corresponding will by the parties.311 

The Tribunal presented four arguments in support of this position. First, the 
conventional view would also cover non-contractual obligations arising under the 
laws of the host state, including the smallest types of commitment, and would lead 
to a flood oflawsuits before international tribunals.312 Secondly, the conventional 
view would make other guarantees contained in investment treaties superfluous 
because even a violation of a small obligation would allow a lawsuit. 313 Thirdly, the 
Tribunal considered that the location of the umbrella clause not in the substantive 
guarantees but cowards the end of the treaty spoke against a far-reaching obliga­
tion. 314 And, fourthly, it pointed out that the forum selection in investment 
agreements would, under the conventional view, not be binding for the investor 
whereas the host state would be bound to honour such clauses.315 The Tribunal did 
not refer to the distinction between 'commercial acts' and 'sovereign acts'. 

The Tribunal denied that its position would deprive an umbrella clause of its 
meaning. It pointed out that the clause would be relevant in the context of 
implementation of the investment treaty in the domestic legal order or if the host 
state failed to participate in international proceedings to which it had agreed 
earlier. 316 

This decision was widely criticized.317 The sharpest criticism came from the 
Tribunal in SGS v Philippines,318 but commentators also pointed to weaknesses of 
the decision.319 The most vulnerable aspect of the decision is the lack of any 
attempt to ground the method of interpretation in the accepted canons embodied 
in Article 31 of the VCLT. 

For a while it seemed as though SGS v Pakistan would remain an isolated 
decision. But the decision has also found a measure of support. 320 In 2006, two 
nearly identical decisions-in El Paso v Argentina321 and in Pan America v 

311 At paras 167, 168. m At paras 166, 168. 313 At para 168. 
314 At para 169. 315 At para 168. 316 At para 172. 
-317 The Government of Switzerland took the unusual step of expressing its disapproval and concern 

over the decision in a letter of 1 October 2003 to the Deputy Secretary-General of ICSID. 
.m SGS v Philippines, Decision on Jurisdiction, 29 January 2004, para 125: 'Not only are the 

reasons given by the Tribunal in SGS v Pakistan unconvincing: the Tribunal failed to give any clear 
meaning to the "umbrella clause".' See also Eureko v Poland, Partial Award, 19 August 2005, para 257. 

319 SA Alexandrov, 'Breaches of Contract and Breaches of Treaty, The Jurisdiction of Treaty-based 
Arbitration Tribunals to Decide Breach of Contract Claims in SGS v Pakistan and SGS v Philippines' 
(2004) 5 J World Investment and Trade 555, 569; C Schreuer 'Travelling the BIT-Route-Of Waiting 
Periods, Umbrella Clauses and Forks in the Road' (2004) J World Investment and Trade 231, 253; 
T Walde, 'The "Umbrella Clause" in Investment Arbitration-A Comment on Original Intentions 
and Recent Cases' (2005) 6 J World Investment and Trade 183, 225; E Gaillard, La jurispn«knce du 
C!RDI (2004) 834. 

320 See eg Toto Costruzioni Generali v Lebanon, Decision on Jurisdiction, 11 September 2009, paras 
187-202. 

-321 El Paso Energy v Argentina, Decision on Jurisdiction, 27 April 2006. 
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Argentiwt122-exp1icitly supponed the first and second argumencs set our in SGS v 
Pt1kistm1 (flood of lawsuits, overreach because of wider scope than other treaty 
auarancees). 121 Bue unlike SGS 11 Pizkistan, the Tribunals then introduced the 
t, 

distinction berwecn the state as a merchant ,rnd the state as a sovereign. It 
concluded, with a broad brush, chat investment arbitration will cover only disputes 

concerning investment agreemems or state contracts in which the state is involved 
'as a sovereign' but not mere commercial contracts. 121 The Tribunal in El P,tso 
sought to establish a balance between the interests of the host state and those of the 

investor: 

This Tribunal considers that a balanced interpretation is needed, taking inro account both 

State sovereignty and rhe State's n:sponsibility to create an Jcbpred and evolurionary 

framework for the development of economic activities, and the necessity w protect forei!!,n 

investment and irs continuing flow. 12 ~ 

Thus, the decisions in El Paso and in Pan Americ,m did not restrict the scope of the 

umbrella clause as drastically as SGS v Pt1kisttln. They accept that obligations in 
investment agreements are covered by the clause to the extent that they bind the 
state in its sovereign capacity. Essentially, the two Jecisions seem to echo the 
French concept of contmt ttdministrrtt[f' 2c, 

The distinction between different types of investment agreemenr was subse­
quently rejected in the Award in ,')'iemens 1, A,gentin,t127 where the Tribunal scateJ 

chat: 

The Tribunal does not subscribe ro the view of the Respondent that investment agreements 

should be distinguished frorn concession agreements of an administrative nature. Such 
distinction has no basis in Article 7 (2) of the Treacy which refers to 'any obligations', or 

in the definition of 'investment' in rhe Treaty. Any :1greemenr related roan investmem thar 

qualifies as such under rhe Treaty would be part of rhe obligations covered under rhe 

umbrella clause. 128 

Another approach ro limiting the effect of the umbrella clause does not look at the 
nature of the affected contract but at the nature or magnitude of its violation. The 

Ice f't1111l111crio1/81' I' A1gt'l!t11/ll, Decision on l'relimirur\' ( )hjec1ions, 27 Juli' 2ll06; rwo our of the 
d1rl'i: .irbirrarnrs were the s,llllc ,1, in 1he [;j J',1.w decision. 

1 ' 1 See Fl /',1j1J F11nyy 11 1l1gmti1/fl, Decision on Jurisdiction, 27 April 200(,, paras "7 2-4; i'ill! 

/lmcrici1/BJ> I' :l1gmti11t1, Decision on Preliminary Objccrions, 27 July 2006, paras l 01--3. 
1·'' Sec· Fl f>dso F11t1g)' L' :l1gmt111,1, Decision on J uri,diction. 27 April 200(,, p,iu, ct ,,q; /',111 

l1111trin1!8P ,, il1gmti1111, Decision on l'rdimin.iry ( )bjccrions, 27 July 200(J, para I 08; in Sdi11i 1• 

/11rr/11n, Award, .l l January 201J(i, p,1r,1 1 'i'i, the Trihunal had st.ired, in c1tegorical terms: 'Only the 
Swte, in die t:xcrcisl' of its sovcn:ign authoritv, and not as ,1 conrracring parrv, has assuml'd ohligatiom 
under thl' bilateral agn:i:nwnr.' ' • ' ' ~ 

.,h El P,uo F.ntr:_(>' 11 1l rgl'tltin,1, Decision on Juri,dicrion, 27 April 200(,, p,1ra 70. 
,21, This position is contrary ro rhe po;,ition taken hy arbirrawr Reni!-.kan Dupuy in Ti•xt1co 11 Uh)lil, 

"i.l I LR ( l ')7<J) J8'), p,1ra 7 2 who had held that rhc thi:orv of administrative wntracts had no pl Kl' in 
internatiotd law. S,·e ,dso ARAA!CO v S,wtli 1lr,1hit1, 27 !LR ( 1 'J<i.l) 117, I <i4. 

\l r ,)'icJJ'lt'J/S I) /IJJ!/iltin,1, Aw~1rd, () February 2007. 
l!.H At para 20(,. 



174 Standards of Protection 

Tribunal in CMS v Argentina referred to the distinction between governmental and 
commercial actions and the significance of the interference with the contract: 

the tribunal believes the Respondent is correct in arguing that not all contract breaches result 

in breaches of the treaty. The standard of protection of the treaty will be engaged only when 

there is a specific breach of treaty rights and obligations or a violation of contract rights 

protected under the treaty. Purely commercial aspects of a contract might not be protected 

by the treaty in some situations, but the protection is likely to be available when there is 

significant interference by governments or public agencies with the rights of the investor.329 

Similarly, in Sempra v Argentina330 the Tribunal held that ordinary commercial 
breaches of a contract would not violate the umbrella clause in the Argentina-US 
BIT. Only a breach in the exercise of a sovereign state function or power but not 
the conduct of an ordinary contract party could effect a breach. In the particular 
case, the Tribunal found that the sweeping changes that Argentina had introduced 
were not ordinary contractual breaches but had been brought about in exercise of 
the state's public function. Therefore, it concluded that breaches of the obligations 
in question had resulted in a breach of the umbrella clause. 331 

Ari examination of the current strands of jurisprudence shows clearly conflicting 
positions. The survey of the jurisprudence interpreting the umbrella clause indi­
cates that the understanding of the rule remains in a state of flux. However, a 
terminological observation and a comment on the discussion of the substance of the 
clause are appropriate at this stage. The terminological point concerns the distinc­
tion between 'treaty claims' and 'contract claims', introduced by the Vivendi 
Arinulment Committee and subsequently often relied upon by tribunals. 332 

While the simplicity of the distinction may have seemed helpful for analytical 
purposes at the outset, the current position of jurisprudence on the umbrella clause 
suggests that the contrasting of 'treaty claims' and 'contract claims' does not 
facilitate an understanding of the scope of the clause. The crucial point lies in 
recognition chat certain ( or all) types of violations of contracts between the state and 
the investor will, in the presence of an umbrella clause, amount to a violation of the 
investment treaty. 

States entering into an investment treaty are free to fashion the scope of the 
treaty and the guarantees granted therein. If the parties choose to extend the scope 
of the agreement beyond the confines of the classical understanding of an invest­
ment treaty and also cover, to some extent, operations previously deemed 'com­
mercial' or 'contractual' in nature, conventional terminology cannot stand in the 

329 CMS v Argentina, Award, 12 May 2005, para 299. 
330 Sempra v Argentina, Award, 28 September 2007. 
331 At paras 305-14. 
332 Vivendi v Argentina, Decision on Annulment, 3 July 2002, paras 98, 101: 

In a case where the essential basis of a claim brought before an international tribunal is a 
breach of contract, the tribunal will give effect to any valid choice of forum clause in the 
contract .... On the other hand, where the fundamental basis of the claim is a treaty laying 
down an independent standard by which the conduct of the parties is to be judged, the 
existence of an exclusive jurisdiction clause in a contract between the claimant and the 
respondent state cannot operate as a bar to the application of the treaty standard. 

Generally on the distinction between treaty claims and contract claims, see pp 261, 268, 272, 275-8. 
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way of the parties' intentions. For this reason, any attempt to define the scope of the 
umbrella clause by reference to abstract concepts such as 'sovereign acts', 'commer­
cial acts', or 'contrats administratifi' will carry no methodological power of persua­
sion when it comes to interpreting and applying the clause. Ultimately, no 
justification exists for ignoring or revising the canons of interpretation laid down 
in Article 31 of the VCL T. References to conventional terminological distinctions 
or to categories of a specific domestic legal order have no place within this canon. 

(d) Umbrella clauses and privity of contract 

In principle, contracts to which an umbrella clause is to apply would be between 
the disputing parties, that is, a state and a foreign investor. But in some cases the 
disputing parties and the parties to the contract on which the investor relies for the 
purposes of the umbrella clause are not identical. On the host state's side, the party 
to the contract may be a state entity or a territorial subdivision rather than the state 
itsel£ On the investor's side, the party to the contract may not be the foreign 
investor itself but its subsidiary in the host state. In these situations, the question 
arises whether an umbrella clause will protect a contract that is not directly between 
the host state and the investor.333 

Noble Ventures v Romania334 concerned a contract between the claimant and the 
Romanian 'State Ownership Fund', a separate legal entity. The Tribunal reached 
the conclusion chat the contractual conduct of the Fund had to be attributed to the 
Romanian Government in view of the grant of governmental power to the Fund. 
The Tribunal found that, for the purposes of attribution, the distinction between 
commercial acts and sovereign acts had no relevance.335 It followed that the 
umbrella clause was applicable to the contract. The Tribunal said: 

where the acts of a governmental agency are to be attributed to the State for the purposes of 
applying an umbrella clause, such as Art. II(2)(c) of the BIT, breaches of a contract into 
which the State has entered are capable of constituting a breach ofintemational law by virtue 
of the breach of the umbrella clause.336 

In a series of other decisions, tribunals found that the umbrella clause was inapplic­
able where the state had not contracted in its own name.337 In Impregiw v 
Pakistan,338 the contracts had been concluded not with Pakistan directly but 
with the Pakistan Water and Power Development Authority. The claimant wanted 
to benefit from an umbrella clause in a third country BIT by way of an MFN clause 
contained in the BIT between Italy and Pakistan. The Tribunal found that 

333 See N Gallus, 'An Umbrella just for Two? BIT Obligations Observance Clauses and the Parties 
to a Contract' (2008) 24 Arbitration International 157. 

334 Nobk Ventures v Romania, Award, 12 October 2005. 
335 At para 82. 
336 At para 85. Emphasis in original. 
337 Azurix vArgentina, Award, 14 July 2006, paras 52,384; AMTO v Ukraine, Award, 26 March 

2008, paras 109-12; EDF v Romania, Award, 8 October 2009, paras 317, 318; Hamesttr v Ghana, 
Award, 18 June 2010, paras 339-50. 

338 lmpregilo v Pakistan, Decision on Jurisdiction, 22 April 2005. 
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that the fundamental basis of the claim before them was the same as before. 
domestic courts 167 

CMS v Argentina168 addressed the fork-in-the-road provision in the Argen · 
US BIT. Argentina argued that the investor had taken the fork in the road since t 
local company, TGN, in which the investor held shares, had appealed a judi~: 
decision to the Federal Supreme Court and had sought other administrati 
remedies. 169 

The Tribunal rejected Argentina's contention. It pointed out that the appeal h 
been taken by the local company TGN rather than by the foreign investor. Als. 
the steps taken consisted only of defensive and reactive actions. Most importantl 
the subject matter in the domestic proceedings was not the same as the one in 
ICSID arbitration. TGN's claims concerned the contractual arrangements under 
licence while those of CMS concerned treaty rights. 170 The Tribunal said: 

80. Decisions of several ICSID tribunals have held that as contractual claims are differen 
from treaty claims, even if there had been or there currently was a recourse to the local cou · 
for breach of contract, this would not have prevented submission of the treaty daimJ · 
arbitration. This Tribunal is persuaded that with even more reason this view applies to 
instant dispute, since no submission has been made by CMS to local courts and since, even 
ifTGN had done so-which is not the case-, this would not result in triggering the 'fort 
in the road' provision against CMS. Both the parties and the causes of action under separate. 
instruments are different. 

cc. An attempt at amicable settlement 

A common condition in treaties providing for investor-state arbitration is that an 
amicable settlement must first be attempted through consultations or negotiations. 
This requirement is subject to certain time limits ranging from 3 to 12 months. If 
no settlement is reached within that period the claimant may proceed to arbitra~ 
tion. A typical waiting period under BITs would be six months. The NAFTA (Arts 
1118-20) also prescribes a waiting period of six months after the events giving ris~ 
to the claim.171 Article 26(2) of the ECT offers consent to arbitration if the dispu ·. 
cannot be settled within three months from the date on which either par·· .. 
requested amicable settlement. 172 National legislation offering consent to arbitra 
tion may similarly provide for waiting periods. 173 

Argentina, Decision on Jurisdiction, 14 January 2004, paras 95-8; Occidental v Ecuador, Award, 1 July> 
2004, paras 37-63; LG&E v Argentina, Decision on Jurisdiction, 30 April 2004, paras 75, 76; 
Champion Trading v Egypt, Decision on Jurisdiction, 21 October 2003, sec 3.4.3; Pan American v. 
Argentina, Decision on Preliminary Objections, 27 July 2006, paras 155-7; Toto v Lebanon, Decision 
on Jurisdiction, 11 September 2009, paras 203-17; Victor Pey Casado v Chile, Award, 8 May 2008;,· 
paras 467-98; Total vArgentina, Decision on Liability, 27 December 2010, paras 442-3. · 

167 Pantechniki vA/bania, Award, 30 July 2009, paras 53-67. 
168 CMS vArgentina, Decision on Jurisdiction, 17 July 2003, paras 77-82. 
169 At para 77. 
170 At paras 78-82. 
171 Meta/clad v Mexico, Award, 30 August 2000, paras 64-9. 
172 Petrobart v Kyrgyz Republic, Award, 29 March 2005, sec VIII.7. 
173 Tradex v Albania, Decision on Jurisdiction, 24 December 1996, 5 ICSID Reports 47, 60-1. 
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The reaction of tribunals to these provisions requiring an attempt at amicable 
clement before the institution of arbitration has not been uniform. 174 In the 

set. rity of cases the tribunals found that the claimants had complied with 
maJO . b' · 175 th h 'b these waiting periods before proceedmg to ar mat10n. In o er cases t e tn ~-

rials found that non-compliance with the waiting periods did not affect theu 

;~isdiction. 176 . . . 
l In Biwater Gau.ff v Tanzania, the UK-Tanzania BIT provtded for a stx-month 

riod for settlement. There had been attempts to resolve the dispute but the six­
peonth period had not yet elapsed when the Request for Arbitration was filed. The 
fribunal held that this did not preclude it from proceeding. It said: 

this six-month period is procedural and directory in nature, rather than jurisdictional and 
mandatory. Its underlying purpose is to facilitate opportunities for amicable settleme~t. Its 

rpose is not to impede or obstruct arbitration proceedings, where such settlement 1s not 
pussible. Non-compliance with the six month period, therefore, does not preclude this 
:bitral Tribunal from proceeding. If it did so, the provision would have curious effects, 

including: 
_ preventing the prosecution of a claim, and forcing the claimant to do nothing until six 

months have elapsed, even where further negotiations are obviously futile, or settlement 

obviously impossible for any reason; 

_ forcing the claimant to recommence an arbitration started too soon, even if the six-month 

period has elapsed by the time the Arbitral Tribunal considers the matter. 177 

t 74 For the practice of the I CJ see Military and Paramilitary Activities in and against Nicaragua 
(Nicaragua v United States), Judgment Ourisdiction and Admissibil(ty), 26 Nov~mber 1984,_ I~J 
Reports (1984) 427-9 and Case Concerning Application of the lnternattonal C~nvmtton on the El1mm­
ation of all fonns of Racial Discrimination ( Georgia v Russia), Judgment, 1 April 2011, paras 115-~4. 

175 Salini v Morocco, Decision on Jurisdiction, 23 July 2001, paras 15-23; CMS v Argentina, 
Decision on Jurisdiction, 17 July 2003, paras 121-3; Generation Ukraine v Ukraine, Award, 16 Sep­
tember 2003, paras 14.1-14.6; Azurix v Argentina, Decision on Jurisdiction, 8 December 2003, para 
55· Tokios Toke/is v Ukraine, Decision on Jurisdiction, 29 April 2004, paras 101-7; LG&E v 
A~entina, Decision on Jurisdiction, 30 April 2004, para 80; MTD v Chile, Awar~, 25 M~~ 2004, 
para 96; Occidental v Ecuador, Award, 1 July 2004, para 7; Siemens v Argentina, Dec1S1on on 
Jurisdiction, 3 August 2004, paras 163-73; LESI-DIPENTA v Algme, Award, 10 January _2005, 
paras 32, 33; AES Corp v Argentina, Decision on Jurisdiction, 26 April 2005, paras 62-71; G_onttnental 
Casualty v Argentina, Decision on Jurisdiction, 22 February 2006, para 6; Berschader v Ruma, Award, 
21 April 2006, paras 9~-104; 1!~ Paso vArg_en~ina, De~sio? on Jurisdiction, 27 April 200~, para 38; 
Pan American vArgentma, Decmon on Prelimmary ObJect1ons, 27 July 2006, paras 39, 41, AMTO v 
Ukraine, Award, 26 March 2008, paras 50, 53, 57-8; Occidental v Ecuador, Decision on Jurisdiction, 
9 September 2008, paras 90-5; AFT v Slovakia, Award, 5 March 2011, paras 200-12, . 

17° In Ethyl Corp v Canada, Decision on Jurisdiction, 24 June 1998, paras 76-88, the Tribunal 
dismissed the objection based on the six-month provision since further negotiations wou!d have been 
pointless. In Lauder v Czech Republic, Final Award, 3 September 2001, para 187, th~ Tribun~ _found 
that the waiting period of six months was not a jurisdictional provision. In SGS v Pakistan, Decmon on 
Jurisdiction, 6 August 2003, para 184, the Tribunal found that ~he ~ai~ing ~eriod _w~ proce~ural 
rather than jurisdictional and that negotiations would have been fim!e, S1m1larly m Baymdzr ~ Pakistan, 
Decision on Jurisdiction, 14 November 2005, paras 88-103, the Tribunal found that a requ1re~ent to 
give notice of the dispute for the purpose of reaching a negotiated settlement was not a precondition for 
jurisdiction. 

177 Biwater Gatdf v Tanzania, Award, 24 July 2008, paras 338-50 at 343. 
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Other tribunals have reached the opposite conclusion. 178 In Burlington Res 
Ecuador, the BIT between Ecuador and the United States provided for consul 
and negotiation in the event of a dispute. ICSID arbitration would 6 
available six months after the dispute had arisen. The Tribunal found th 
claimant had only informed the respondent of the dispute with its subrnissi 
the dispute to ICSID arbitration. It followed that the claim was inadmissibl 

by imposing upon investors an obligation to voice their disagreement at least six 
prior to the submission of an investment dispute to arbitration, the Treaty e.ffi 
accords host States the right to be informed about the dispute at least six months 
it is submitted to arbitration. The purpose of this right is to grant the host S · 
opportunity to redress the problem before the investor submits the dispute to arbit · 
In this case, Claimant has deprived the host State of that opportunity. That suffi 
defeat jurisdiction. 179 

It would seem that the decisive question is whether there was a promising op 
tunity for a settlement. There is little point in declining jurisdiction and sending 
parties back to the negotiating table if negotiations are obviously futile. Even if 
institution of arbitration was premature, the waiting period will often have expi 
by the time the tribunal is ready to make a decision on jurisdiction. Under th 
circumstances, declining jurisdiction and compelling the claimant to start t 

proceedings anew would be uneconomical. An alternative way to deal with no 
compliance with a waiting period is a suspension of proceedings to allow addition 
time for negotiations if these appear promising. 

(h) The applicability of MFN clauses to dispute settlement 

An MFN clause contained in a treaty will extend the better treatment granted to a 
third state or its nationals to a beneficiary of the treaty. 180 Most BITs and some 
other treaties for the protection of investments181 contain MFN clauses. Some o 
these MFN clauses will specify to which parts of the treaty they apply. For instanc 
the MFN clause may specify that it includes, or that it excludes, dispute se · ·. 
ment. 182 But most MFN clauses are worded in a general way and typically re 
only to the treatment of investments. 183 • · 

This has led to the question of whether the effect of MFN clauses extends to 
provisions on dispute settlement in these treaties. Put differently, is it possible t 

178 
Goetz v Bu11mdi, Award, 10 February 1999, paras 90-3; Enron v Argentina, Decision ori 

Jurisdiction, 14 January 2004, para 88; Wintershall v Argentina, Award, 8 December 2008, paras: 
133-57; Murphy v Ecuador, Award, 15 December 2010, paras 90-157. .· .; 

179 
Burlington Resources vEcuaewr, Decision on Jurisdiction, 2June 2010, paras 312-18, 332-40 at. para 315. Emphasis in original. / 

180 
See also R Delzer and T Myers, 'After Teemed: Most-Favored-Nation Clauses in Investment,·• Protection Agreements' (2004) 19 ICSJD Review-FIL] 49. · 

181 See NAFTA, Art 1103; ECT, Art 10(7). 
182 

The UK Model BIT confirms 'for the avoidance of doubt' that MFN treatment applies to a list 
of Articles that include the settlement of investor-state disputes. The BIT between Austria and· 
Kazakhstan specifically includes dispute settlement in its MFN clause. · 

183 Generally on MFN clauses, see ChapterVII.9. 
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. this Agreement, this treatme . . . by investors of a third country. 
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. the requirement to se bil BrT which does not contain_ al undertook a detailed analysis of the applica -
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settlement provmons o . ·... . . h t first accessing the Span1s courts. submit the instant dispute to arb1trat1on Wit OU • 

co .. Tribunal warned against exaggerated expectations 
At the same time, the_ Majfeztnt I ses and distinguished between the legitimate 
a··rrached to the operation ofMFN c aud· . ty-shopping.1s7 In particular, 

. d 6 fit and isruptive trea . th 
extension of nghts an ene s . d blic policy considerations that e 
the MFN clause shoul_d n~t dover~n~::ental conditions for their acceptance contracting parties had m mm as 

188 th . 
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. 189 Th tribun con rme c bl 
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.. rule.190 At the same time these tr1 u~ s efx~res_ . e tors and that MFN clauses 

was an important part of the protection o rore1gn mv s 

J • di · 25 January 2000. 184 Maffezini v Spain, Decision on uns ctJon, 
I 85 At paras 38-64. 
186 At para 64. 

187 At para 63. 
1 

8 97· 
188 At para 62. . Wi' h ll v Argentina, Award, 8 December 2008, paras 5 - ' 
I89 For notable exceptions, see mters a Ol2 aras 243-327. 

JCS Im ection v Argentina, Award, 10 Febr_ua;r ~ 'Au ust 2004 paras 94-110; Gas Natural SDG, 
190 tmem vAl'gentina, Dec(si~n ?nJunsdict1ofo65 ~as 24-3i, 41-9; Suez, Sociedad G~~eral de 

SA Argentina Decision on J unsdict1on, 17 J u~e l , pk del Agua SA v Argentina, Dec1s1on on 
A;,. d, B,,,/,i.,,, SA. ,m,J l•-;t:. 5/,,';,':,1 G,"fl,,:, A,rmrl"4, Oecisio~ '':/tdictiop.;1: 
Jurisdiction, 16 May 2400S6, parSas . dad- G' eneral de Aou"' de Barcelona SA, and ½v2en006i mvers5a2-68· J 2006 53-9 . uez, octt .-··- J . d' . 3 August ' paras ' 
Aune . '!jJ WG Gr~up Ltd v Argentina, Decision o5nl ~~;.1c;J~dJtief v Argentina, Decision on 
l: rgentt~loa av A,.,,-tina Award, 21 June 2011, paras - ' mpregt ,,,.,. • 
Jurisdiction, 24 October 2011. 
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In the absence of such an agreement, it provides for the applicalion of the host 
state's law and international law: 

Article 42 

(1) The Tribunal shall decide a dispute in accordance with such rules of law as may be 
agreed by the parries. In the absence of such agreement, the Tribunal shall apply che law of 
che Contracting State party to the dispute (including its rules on the conf-lict of laws) and 
such rules of imernational bw as may be applicable. 

Both the UNCITRAL Rules (Art 35(1)) and the ICC Rules (Art 21(1)) state that a 
tribunal will apply the law designated by the parties. If there is no choice of law 
clause, the UNCITRAL Rules refer to 'the law which it determines to be appropri­
ate' and to 'any usage of trade applicable to the transaction' which the tribunal shall 
take into account (Art 35(3)). For ICC proceedings, its Rules provide in such a case 
that the Tribunal 'shall apply the rules of law which it determines to be appropriate' 
(Art 21(1)) and that rhe Tribunal 'shall rake account of the provisions of the 
contract, if any, between the parties and of any relevant trade usages' (Art 21 (2)). 
Many of the treaty provisions that offer investor-state arbitration, such as the 
NAFTA, the ECT, and some BITs, also contain provisions on applicable law. By 
taking up the ofter of arbitration, the investor also accepts the choice of law clause 
contained in the treaty's dispute settlement provision. In this way, the treaty's 
provision on applicable law becomes part of the arbitration agreement. In other 
words, the clause on applicable law in the treaty becomes a choice of law agreed by 
the parties to the arbitration. 301 

Some clauses in treaties governing the applicable law in investment disputes rder 
exclusively to international law. For instance, Chapter 11, Section B of the 
NAFT A, dealing with the settlement of investor-state disputes, refers only to 
international law including the NAFT A itself: 

Article 1131: Governing law 

1. A Tribunal established under this Section shall decide the issues in dispute in accordance 
with this Agreement and applicable rules of international law. 102 

Similarly, the ECT's provision on investor-state dispure settlement provides: 

Article 26 Settlement of disputes between an investor and a contracting party 

(6) A tribunal established under paragraph (4) shall decide the issues in dispute in accord­
ance with chis Treaty and applicable rules and principles of international law.l<U 

,OJ AR Parra, 'Provisions on the Settlement of Investment Disputes in Modern Investment L1ws, 
Bilateral lhvestment Treat ks and Multilateral lnstrumrnts on Investment' (1997) 12 IC'.SID Review­
FILJ 287, .B2; P Peters, 'Dispute Settlement Arrangements in Investment Treaties' (1991) 22 
Naherbmds Yc,irbook of !nt1 L ') 1, 147--8 (1991 ); I F I Shihata and A R Parra, The Experience of 
the International Centre frJr Settlement of Investment Disputes' ( 1999) 14 !CW) Review-FIL] 299, 
336. See also the analysis in Antoine Goetz v Burundi, Award, 10 Fdmiary 1999, para 94 and in 
Siemms v Argentintl, Award, 6 February 2007, para 76. 

-102 32 ILM 605,645 (1993) . 
. HU 34 ILM _360, 400 (19')5). 
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A number of BITs also merely refer to international law including the substantive 
rules of the BIT itself. 304 

Other BITs, in provisions dealing with applicable law, combine the host state's 
domestic law with international law. A frequently used formula lists: (a) the host 
state's law; (b) the BIT itself as well as ocher treaties; (c) any contract relating to the 
investment; and (d) general international law. In Antoine Goetz v Burundi305 the 
relevant Belgium-Burundi BIT contained a provision on applicable law of this type. 
The Tribunal found that it had to apply a combination of domestic law and 
international law. 306 The Tribunal made the following general statement: 

a complementary relationship muse be allowed to prevail. That the Tribunal must apply 
Burundian law is beyond doubt, since this last is also cited in the first place by the relevant 
provision of the Belgium-Burundi investment treaty. As regards international law, its 
application is obligatory for two reasons. First, because, according to the indications 
furnished to the Tribunal by the claimants, Burundian law seems to incorporate inter­
national law and thus to render it directly applicable; ... Funhermore, because the Republic 
of Burundi is bound by the international law obligations which it freely assumed under the 
Treaty for the protection of investments .... ~07 

The Tribunal then stated that an application of international law and of domestic 
law might lead to different results. The Tribunal first undertook an analysis of the 
dispute from the perspective of the law of Burundi. This analysis led to the 
conclusion that under the law of Burundi the actions in question were legal.308 

The Tribunal then examined the same issue from the perspective of international 
law, in particular in light of the BIT. This examination led to the result that the 
legality of the measures taken by Burundi depended on the payment of adequate 
and effective compensation which was still outstanding. 309 

A slightly different provision on applicable law that combines host state law and 
international law may be found in the BIT between Argentina and Spain: 

The Arbirral Tribunal shall decide the dispute in accordance with the provisions of this 
Agreement, the terms of other Agreements concluded between the parries, the law of the 
Contracting Party in whose territory rhe investment was made, including its rules on 
conflict of laws, and general principles of international law. 310 

That treaty provision was applicable in Maffezini v Spain311 where the subject of 
rhe dispute was the construction of a chemical plant. The Tribunal did not enter 
into a theoretical discussion on the law applicable to the case before it; it applied 

304 For a derailed list of examples, see E Gaillard and Y Banifatemi, The Meaning of "and" in 
Article 42( I), Second Sentence, of the Washington Convention: The Role of International Law in the 
ICSID Choice of Law Process' (2003) 18 /CWD Review-FIL] 375, 377. 

.JOS Antoine Goetz v Burundi, Award, 10 February 1999. 
-'06 At para 95. 
307 At para 98. 
·108 At paras 100-19. 
309 At paras 120-33. 
.Ho Argentina-Spain BIT, Art 10(5). 
311 Ma.ffezini v Spain, Award, 13 November 2000. 
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international law co some questions :rnd host state law to ocher questions. For 
instance, on the issue of whether Spain was responsible for the actions of a state 
entity the Tribunal relied on the international law of state responsibility fr)r the 
question of attribution 112 and on the Spanish Law on Public Administration and 
Common Administrative Procedure co elucidate the structure and fi.111ctions of the 
entity. ,i 1 Having reached :111 affirmative reply on amibution, it then applied the 
B[T. 311 On the issue of an environmental impact assessment, the Tribunal applied 
international law,"~ Spanish legislation,' 1 c, a European Community directive, 11 " 

and rhe BIT.118 To the question of whether a contract had been perfected between 
the investor and the state entity, the Tribunal applied rhe Spanish Civil Code 
and the Spanish Commercial Code together with authoritative commentaries. WJ 

On the issue of a statute oflimitation under Spanish legislation, the Tribunal found 
that it did not apply to claims filed under the ICSID Convention. 120 

Not all BITs contain provisions on applicable law. Where jurisdiction is based 
on a BIT that does not contain a provision on governing law, tribunals have 
sometimes construed such a choice from the BIT's invocation. 

In AAPL v Sri Lanka,521 jurisdiction was based on the BIT between Sri Lanka 
and the United Kingdom. This BIT did not contain a provision on applicable law. 
The Tribunal found that by arguing their case on the b,Lsis of the BIT, the parries 
had expressed their choice of the BIT as the applicable law as 'both Parties acted in 
a manner that demonstrates their mutual agreement ro consider the provisions of 
the Sri Lanka/UK Bilateral Investment Treaty as being the primary source of the 
applicable legal rules'. 122 

The Tribunal in AAPL II Sr; Lznka went on ro state that the BIT was not a closed 
legal system but had to be seen in a wider juridical context. This wider juridical 
context, as well as the parties' submissions, led it to apply customary international 
law as well as domestic law. 12' Other tribunals have similarly found chat in cases 
involving disputes under BITs the primary source of law had to be the BIT itself 
and other rules of international law. 521 

In the absence of an agreement on the governing law, Article 42 of the [ CSTD 
Convention provides chat the tribunal apply host state law and applicable rules of 
international law. Most tribunals applying this provision examined rhe issues before 

\I.' Ac paras 'iO. 'i2, 'i7, 7 7, 83. "' Ar paras '+7-'). 11 ' Ar para 83. 
11 ' Ar p;1n ()7. \I(, Ac par;1s ()8, (,()_ 11 · Ar p,1r.1 69. 
11 s Ar para 71. 11 " Ar paras 8LJ, '10 . 

. LW Ar paras 92, 93. For a .,imilar merhodolob'Y on applicahle law, see ,1lso BG r;-rvup u J11gmtint1, 
Fin,11 Award, 24 Decemb.:r 2007, p,tras 8')--103; N11tiot1,d (;-rit/ u il1gm1in,1, Award, J November 2008, 
para, 81-LJ0 . 

. I.' 1 1l/lPL 11 Sri L111kil, Award, 27 June l ')90. 
·122 At para 20. 
12 1 Ar par;1s 18--24 . 
. 1.:-, W~1lf1 Hotds 11 Fyypt, Awml, 8 December 2000, paras 78, 79; ADC 11 H1111g111y, Award, 

2 Ocroher 2006, paras 288-') l; /.Go'E I' A1gl'nti11a, Decision on l.L1hiliry, .3 October 2006, par.is 
81, 97-8; S11ipm1 I' IJ,mgl,ulesh, t\w;1rd, 30 June 2009, para')'); 8,111indir v Pi1kis1,m, Award, 27 August 
200'), paras l 0'), l I 0. 
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them under both systems oflaw.325 In some cases the tribunals were simply content 
to find that both systems of law reached the same result. 326 

A widely held theory on the relationship of international law to host state law 
under the second sentence of Article 42(1) is the doctrine of the supplemental and 
corrective function of international law vis-a-vis domestic law.327 The ad hoc 
Committee in Amco v Indonesia described this doctrine as follows: 

Article 42(1) of the Convention authorizes an ICSID tribunal to apply rules of international 
law only to fill up lacunae in the applicable domestic law and to ensure precedence to 
international law norms where the rules of the applicable domestic law are in collision with 
such norms. 328 

It is questionable whether chis doctrine accurately reflects realiry. Tribunals have 
given international law more than a mere ancillary or subsidiary role. The Tribunal 
in the resubmitted case of Amco v Indonesia called this a distinction without a 
difference: 

40. This Tribunal notes that Article 42(1) refers to the application of host-state law and 
international law. If there are no relevant host-state laws on a particular matter, a search 
must be made for the relevant international laws. And, where there are applicable host-state 
laws, they must be checked against international laws, which will prevail in case of conflict. 
Thus international law is fully applicable and to classify its role as 'only' 'supplemental and 
corrective' seems a distinction without a difference. 329 

Under the residual rule of Article 42(1) of the ICSIO Convention both legal 
systems, that is international law and host state law, have a role to play. 330 In 
CMS v Argentina the Tribunal said: 

there is here a close interaction between rhe legislation and the regulations governing the gas 
privatization, the License and international law, as embodied both in the Treaty and in 

325 But see SOABI v Senegal, Award, 25 February 1988, paras 5.02 et seq where the Tribunal 
restricted itself to the applicarion of Senegalese law. 

326 Adriano Garde/IA v Cote d7voire, Award, 29 August 1977, para 4.3; Benvenuti & Bonfant v 
Congo, Award, 15 August 1980, para 4.64; KJijckner v Cameroon, Award, 21 October 1983, 2 ICSID 
Reports 9, at p 63; Amco v Indonesia, Award, 20 November 1984, paras 147-8, 188,201, 245-50, 
265-8, 281; Duke Energy v Pero, Award, 18 August 2008, paras 144-61; Aguaytia v Peru, Award, 
11 December 2008, paras 71-4. 

327 Klockner v Cameroon, Decision on Annulment, 3 May 1985, para 69; LETCO v Liberia, Award, 
31 March 1986, 2 ICSID Reports 343, at 358-9; Amco v Indonesia, Resubmitted Case: Award, 5 June 
1990, para 38; SPP v Egypt, Award, 20 May 1992, para 84; Autopista v VenezuelA, Award, 23 September 
2003, paras 101-5. 

328 Amco v Indonesia, Decision on Annulment, 16 May 1986, para 20. 
329 Amco v Indonesia, Resubmitted Case: Award, 5 June 1990, para 40. 
330 See E Gaillard and Y Banifutemi, 'The Meaning of"and" in Article 42(1), Second Sentence, of 

the Washington Convention: The Role of International law in the ICSID Choice of law Process' 
(2003) 18 ICSID Review-FIL] 375, 403-11; R Dolzer, 'Contemporary law of Foreign Investment: 
Revisiting the Status of International Law' in C Binder, U Kriebaum, A Reinisch, and S Wittich (eds), 
International Investment Law for the 21st Century (2009) 818; Z Douglas, The International Law of 
Investment CIAims (2009) 39-133. 
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customary international law. All of these rules are inseparable and will, to the extent 

justified, be applied by the TribunaJ.331 

It is only where there is a conflict between the host state's law and international law 

that a tribunal has to make a decision on precedence. The Tribunal in LG&E v 

Argentina emphasized that ultimately international law is controlling: 'International 

law overrides domestic law when there is a contradiction since a State cannot justify 

non-compliance of its international obligations by asserting the provisions of its 

domestic law.'332 

In non-ICSID arbitration between investors and host states, tribunals also apply a 

combination of international law and host state law. The UNCITRAL Arbitration 

Rules refer the tribunal to the law designated by the parries. In the absence of a choice 

of law, the tribunal is to apply the law which it determines to be appropriate.333 

In Occidental v Ecuador the arbitration was conducted under the UNCITRAL 

Rules of 1976. The Tribunal listed a mix of sources oflaw under host state law and 

under international law: 

The dispute in the present case is related to various sources of applicable law. It is first related 

to the Contract ... ; it is next related to Ecuadorian tax legislation; this is followed by specific 

Decisions adopted by the Andean Community and issues that arise under the law of the 

WfO. In particular the dispute is related to the rights and obligations of the parties under 

the Treaty [ie the US-Ecuador BIT) and international law.334 

Therefore, in most cases the applicable substantive law in investment arbitration 

combines international law and host state law. This is so whether or not the parties 

have made a choice of law that combines international law with host state law. In 

the majority of cases tribunals have, in fact, applied both systems of law. Where 

there was a contradiction between the two, international law had to prevail. It is left 

to the tribunals to identify the various issues before them to which international law 

or host state law is to apply. 

(I) Remedies 

aa. Restitution and satisfaction 

Under the international law of state responsibility, reparation for a wrongful act 

takes the form of restitution, compensation, or satisfaction.335 In investment 

331 CMS v Argentina, Award, 12 May 2005, para 117. See also Wena v Egypt, Decision on 

Annulment, 5 February 2002, paras 37--40; Azuri.x v Argentina, Award, 14 July 2006, para 67; 

LG&E v Argentina, Decision on Liability, 3 October 2006, paras 82-99; Enron v Argentina, Award, 

22 May 2007, paras 203-9; Tokios Toke/Js v Ukraine, Award, 26 July 2007, paras 138-45; Sempra v 
A1entina, Award, 28 September 2007, paras 231-40. 

32 LG&E v Argentina, Decision on Liability, 3 October 2006, para 94. See also CDSE v Costa Rica, 
Award, 17 February 2000, paras 64, 65; Duke En~ v Peru, Decision on Jurisdiction, 1 February 
2006, para 162. 

333 UNCITRAL Arbitration Rules 2010, Art 35(1). 
334 Occidental v Ecuador, Final Award, I July 2004, para 93. See also Eastern Sugar v Czech .Republic, 

Partial Award, 27 March 2007, paras 191-7. 
335 Articles on Responsibility of States for Internationally Wrongful Acts adopted by the ILC in 200 I, 

Art 34. J Crawford, The International Law Commission's Articks on State Responsibility (2002) 211. 
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the case-law elaborated by international arbitral tribunals strongly suggests that in assessing 
the liability due for losses incurred the interest becomes an integral part of the compensation 
itself, and should run consequently from the date when the State's international responsi­
bility became engaged363 

In the case of compensation, interest is normally due from the date of the expropri­
ation, although that date may be difficult co determine with indirect or creeping 
expropriations. The appropriate date will be the day when the investor definitely 
lost control over the investment. 

The rate of interest may be calculated on the basis of the legal interest rare in an 
applicable legal system or on an inter-bank rate such as the London Interbank 
Offered Rate (LIBOR).364 

The practice of tribunals shows a trend cowards compounding interest, that is, 
interest is capitalized at certain intervals and will then itself bear interest. While 
some tribunals have rejected compound interest,365 it has been accepted in the 
majority of recent decisions. 366 

(m) Costs 

The costs of major investment arbitrations can be considerable and may run into 
millions of dollars for complex cases. 367 The costs consist of three elements: the 
charges for the use of the facilities and expenses of ICSID368 or other arbitration 
institution, the fees and expenses of the arbitrators, and the expenses incurred by 

363 MPL v Sri Lanka, Award, 27 June 1990, para 114. See also SPP v Egypt, Award, 20 May 1992, 
para 234; Meta/dad Corp v United Mexican States, Award, 30 August 2000, para 128. 

164 PSEG v Turkey, Award, 19 January 2007, para 348; Sempra vArgentina, Award, 28 September 
2007, paras 483-6; Rumeli Telekom v Kmikhstan, Award, 29 July 2008, para 818; National Grid v 
Argentina, Award, 3 November 2008, para 291; Siag v Egypt, Award, 1 June 2009, paras 594-8. 

365 CME v Cuch Republic, Final Award, 14 March 2003, paras 642-7; Autopista v Venezue!.a, 
Award, 23 September 2003, paras 393-7; Eastern Sugar v Cuch Republic, Partial Award, 27 March 
2007, para 374; Duke Energy v Ecuadar, Award, 18 August 2008, para 473. 

366 At!.antic Triton v Guinea, Award, 21 April 1986, 3 ICSID Reports 13, at 33, 43; Compania del 
Desarrollo de Santa Elena SA v Costa Rica, Award, 17 February 2000, paras 104, 105; Meta/cl.ad v 
Mexico, Award, 30 August 2000, para 128; Maffezini v Spain, Award, 13 November 2000, para 96; 
Wena Hotels v Egypt, Award, 8 December 2000, para 129; Middle East Cement v Egypt, Award, 12 April 
2002, para 174; Pope & Talbot v Canada, Award in Respect of Damages, 31 May 2002, para 90; 
Teemed v United Mexican States, Award, 29 May 2003, para 196; MTD v Chile, Award, 25 May 2004, 
para 253(4); Azurix v Argentina, Award, 14 July 2006, paras 439-40; ADC v Hungary, Award, 
2 October 2006, para 522; PSEG v Turkey, Award, 19 January 2007, para 348; Enron v Argentina, 
Award, 22 May, 2007, paras 451-2; Compafda de Aguas de/ Aconquija, SA & Vivendi Universal v 
Argentina, Award, 20 August 2007, paras 9.1.1-9.2.8; BG Group v Argentina, Final Award, 
24 December 2007, paras 456-7; Sempra v Argentina, Award, 28 September 2007, paras 483-6; OKO 
Pankki v Estonia, Award, 19 November 2007, paras 343-56; Continental Casualty v Argentina, Award, 
5 September 2008, paras 306-16; Funnekotter v Zimbabwe, Award, 22 April 2009, paras 141-6; Siag 
v Egypt, Award, 1 June 2009, paras 594-8; Impregilo vArgentina, Award, 21 June 2011, paras 382-4. 

.167 Eg in PSEG v Turkey, the total amount of costs claimed was US$20,851,636.62. See Award, 
19 January 2007, para 352. The Award in Libananco v Turkey, 2 September 2011, paras 558-9, seems 
to have set a record with combined costs for both parties at US$60 million. 

368 The details are set out in ICSID's Administrative and Financial Regulations at <http://www. 
worldbank.org/icsid/basicdoc/partC.htm> as well as in a Schedule of Pees at <http://www.worldbank. 
org/icsid/schedule/fees.pdfsee>. 
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