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9.3 Promise of a Solemn Agreement 
 
Regarding the promise of a solemn agreement, there two positions in the writings of legal scholars: one 
which rejects it, and another one which admits it. 
 

1.  Thesis rejecting the promise of a solemn agreement. The authors who identify the promissory 
agreement with the promised contract maintain that, considering that solemnity is an essential 
requirement of the latter, in case the same is not fulfilled, “the consent provided in such a 
manner is void”. Permitting this type of promise “would go against the purpose of the rules 
which impose the forms”. According to ROCA SASTRE, “the requirement of the solemn form 
essentially rejects the pre-contract”. DE CASTRO, in turn, maintains that “what is being discussed 
is the possibility of a non-formal pre-contract for a formal agreement”, considering that the 
possibility of a formal pre-contract for a formal agreement has never been denied50. 

 
2.  Thesis admitting the promise of a solemn agreement. The authors and lawyers who distinguish 

the promise from the promised agreement generally accept this type of promise, considering 
that, in this case, an element exists, solemnity, which the law requires for the ultimate contract 
and not for the promissory agreement. This happens to be the case in our Law insofar as the 
promise of mortgage is concerned, which is consensual (Article 1553), whereas the mortgage 
agreement is solemn (Articles 1109, 1130, and 1331, Number 1). In other cases, while the 
promise is solemn, the law does not require the same solemnity which it requires for the 
promised contract. Furthermore, there are laws, such as the Civil Code of Italy (Article 1351), 
the Swiss Code of Obligations (Article 22), that of Uruguay, insofar as the promise of sale of real 
property is concerned (Article 1625), etc., which admit the validity and autonomy of the promise 
despite the fact that they require that the promise must comply with the same solemnity which 
the law requires for the promised contract. 
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