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PREAMBLE 

DESIROUS of strengthening international economic co

operation on a basis of international law and mutual confidence; 

RECOGNISING the importance of promoting the flow of 

capital for economic activity and development ; 

CONSIDERING the contribution which will be made towards 

this end by a clear statement of recognised principles relating 

to the protection of foreign property, combined with rules 

designed ·to render more effective the application of these 

principles within the territories of the Parties to this Conven

tion; and 

DESIROUS that other States will join them in this en

deavour by acceding to this Convention ; 

The STATES signatory to this Convention HAVE AGREED 

as follows : 
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Article 1 

TREATMENT OF FOREIGN PROPERTY 

(a) Each Party shall at all times ensure fair and equitable 

treatment to the property of the nationals of the other Parties. 
It shall accord within its territory the n.ost constant protection 

and security to such property and shall not in any way impair 

the n.anagement, maintenance, use, enjoyment or disposal 
thereof by unreasonable or discriminatory measures. The fact 
that certain nationals of any State are accorded treatment more 

favourable than that provided for in this Convention shall not 
be regarded as discriminatory against nationals of a Party by 

reason only of the fact that such treatment is not accorded to 

the latter. 

(b) The provisions of this Convention shall not affect 
the right of any Party to allow or prohibit the acquisition of 

property or the investment of capital within its territory by 

nationals of another Party. 
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NOTES AND COMMENTS TO ARTICLE 1 

Paragraph (a) GENERAL STANDARD OF TREATMENT 
OF FOREIGN PROPERTY 

1. The Obligations 

It_ is a well-established general principle of international law that a 
State IS bound to ~espect and protect the property of nationals of other 
States. From this basic principle flow the three riles contained in 
para~raph (a) of Article 1 -that is to say, that, as towards the other 
~artles. to the Co~vention, each Party must assure to the propert of 
Its natiOnals . which comes within its jurisdiction (A) fair and eq~table 
treatment ; (B) most constant protection and security; and (C) that 
each Party must ensure that the exercise of rights relating to such 
property and m~ntio_ne? in paragraph (a) shall not be impaired by un
reas_onable ?r discnmmatory measures. Each of these rules is discus
sed m turn m Notes 4 t.o _8. That, however, Article 1 (or, for that 
matter, ~he other proviSIOns of the Convention) does not provide a right 
for a natlo~al of one PartY: to acquire property in the territories of 
?ther Parties, nor f_or their duty to admit his property or investments, 
IS expressly stated m paragraph (b) of Article 1 (see Note 9 below). 

2. Object of Protection : Property 

(a) In international law the rules contained in the Convention -
and therefor_e in_ Article 1 - apply to property in the widest sense of 
the. t~r.m whi~h mclude,~, but is not limited to, investments. For a 
deflmtwn of property see Article 9 (c) of the Convention and the Notes 
thereto. 

(b) . Within the jurisdiction of a Party, the provisions of the 
Convent_wn apply to all property of nationals of the other Parties ir
respective. of whether it was acquired before or after the date on which 
the Conventio~ ha~ come into. force as regards the Party concerned. 
However, legislative or admmistrative measures taken by that Party 
before t~at date and relating to such property, are not covered by the 
Conventi_or;t as such, Csee Article 12 (cfj. Generally, to come within 
the yroviswns of the C?nvent~on, the property must be lawfully acquired 
or mvested by the foreign natwnal or his predecessor in title. 

3. Nationals 

Th.e duty ?f a ~tate to respect the property of alien nationals is 
?w.ed, m the first mstance, not to the alien concerned, but to his State · 
It IS only on behalf of its own nationals that the State may claim from ' 
other States compliance with that duty. This right is necessarily so 
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Notes and Comments to Article 1 (cant' d) 

limited because - in the words of the Permanent Court of International 
Justice* - "it is the bond of nationality between the State and the in
dividual which alone confers upon the State the right to diplomatic pro
tection" {see also on the concept of nationality in relation to diplomatic 
protection Article 9 (a} and Note 1 to that Articl~. And, again, as 
that Court said in another case** : "By taking up, the case of one of its 
subjects and by resorting to diplomatic action or international judicial 
proceedings on its behalf, a State is in reality asserting its own rights -
its right to ensure, in the person of its subjects, respect for the rules 
of international law". The bond of nationality becomes apparent not 
only in the person of the national who is abroad, but also in his proper
ty within the jurisdi~tion of another State while he himself may remain 
within his own country. 

First Rule : Fair and Equitable Treatment 

4. (a} The phrase "fair and equitable treatment", customary in 
relevant bilateral agreements, indicates the standard set by interna
tional law for the treatment due by each State with regard to the proper
ty of foreign nationals. The standard requires that - subject to 
essential security interests [see Article 6 (i)] - protection afforded 
under the Convention shall be that generally accorded by the Party 
concerned to its own natiol'l,als, but, being set by international law, the 
standard may be more exacting where rules of national law or national 
administrative practices fall short of the requirements of international 
law. The standard required conforms in effect to the "minimum 
standard" which forms part of customary international law. 

(b) Each Party must not only grant, but "ensure", fair and 
equitable treatment of the property of nationals of the other Parties. 
It will, of course, incur responsibility for any acts or omissions which 
may be properly attributed to it under customary international law (see 

Article 5). 

Second Rule : Most Constant Protection and Security 

5. "Most constant protection and security" must be accorded in the 
territory of each Party to the property of nationals of the other Parties. 
Couched in language traditionally used in the United States Bilateral 
Treaties***, the rule indicates the obligation of each Party to exercise 
due diligence as regards actions by public authorities as well as others 
in relation to such property. 

* The panevezys-Saldutiskis Railway Case, quoted in Edvard Hambro, The Case Law of the Inter

national Court, Vol, 1, (hereinafter referred to as "Hambro I") No. 348. p, 28!!, 
** Mavrommatl,.case, ·quoted in Hambro I, No, 347, p •. 289. . . . 

* ** See, for instance, United Stares-German Treaty, Amcle V (1); Umted States-N1caraguan 

Treaty, Article VI(1); United Kingdom-Iranian Treaty. Article 8 (1). 
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Notes and Comments to Article 1 (cant' d) 

Third rule: Exclusion of Unreasonable and Discriminatory Measures 

6, General 

(a) In addition to the obligations examined in Notes 4 and 5, 
Article 1 provides that "management, maintenance, use, en~oyment or 
disposal" of property of nationals of other Parties shall not 'in any 
way" be impaired by unreasonable or discriminatory measures* . 
"Maintenance" is probably implicit in the concept of "management" and, 
moreover, as a precondition, in "use" and "enjoyment". The term is 
added for the sake of clarity. It is more doubtful whether "disposal" 
is implicit in these notions. Yet knowledge alone of measures taken 
that prevent or limit the "disposal" of the property reduces its value 
and interferes with its "enjoyment". The term indicates therefore 
with greater precision the limits to which, under the Convention, the 
exercise of rights arising out of property is protected. It cannot, on 
:he o~her hand, be assumed that the right to "enjoyment" of property 
Imphes for the Party concerned the obligation to permit automatically 
transfers in connection with that property. 

(b) Exercise of the rights quoted in the preceding parag;aph shall 
t . b II· • d 11 b no m any _way e Impaire y unreasonable or discriminatory meas-

ures. This means that a breach of the obligation is established if it 
can be shown that a certain measure : 

(I') • II bl II II • • • 11 IS unreasona e or discnm1natory - for an analysis 
of these terms see Notes 7 and 8 below; 

(ii) may be attributed to the Party against whom complaint is 
made - see Article 5 ; and that it 

(iii) impairs the exercise of any of the rights quoted. Thus it 
is insufficient to prove - as in the case of "fair and 
equitable treatment" (see Note 4) - that the measure 
complained of is contrary to a standard set by interna
tional law ; it must also be established that as its con
sequence, actual possibilities for the exercise of the 
right in question are reduced. 

7. Unreasonable Measures 

(a) A breach of obligations by a Party is established if it can be 
shown that the exercise of any right referred to in Article 1 is impaired 
b II bl II • y an unreasona e measure that may be attributed to that Party 
(see Article 5). 

(b) The measure in issue may have been taken by or on behalf of 
the Party concerned in the exercise of its sovereign powers. The fact 
that it has thus been taken will undoubtedly carry weight in the determi
nation of the question whether it is lawful. However, though the power 
by virtue of which the measure is taken may not be contested, the latter 
may be unlawful in view of the manner or circumstances in which the 

* Recent bilateral treaties frequently provide for the exclusion of unreasonable and discriminatory 
measures, See United States-Netherlands Treaty, Article Vl(3): also United States-Japanese Treaty, 
Article V (1): United Kingdom-Iranian Treaty, Article 8 (2), etc, 1/J 
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Notes and Comments to Article 1 (cant' d) 

power has been exercised. In many cases such a measure will also 
violate the standard of "fair and equitable treatment" (see Note 4). 

(c) Thus, in interpreting Article 4 of the United Nations Charter, 
concerned with the admission to the United Nations, Judge Azvedo 
(quoting Brazilian, Soviet and Swiss law) in his Individual Opinion 
declared that under any legal system a right must be exercised in 
accordance with standards of what is normal, having in view the social 
purpose of the law and that there are, moreover, restrictions on an 
arbitrary decision taken in the exercise of the right in question*. 
Again, it has been repeatedly held by the Permanent Court of Interna
tional Justice that the abuse or misuse of a right would endow an act 
otherwise lawful with the character of a breach of treaty**. 

(d) That a measure is unreasonable cannot be presumed; it must 
be proved. 

8. Discriminatory Measures 

(a) A breach of obligations by a Party is established if it can be 
shown that the exercise of any right relatin? to property referred to in 
Article 1 is impaired by a "discriminatory' measure that can be at
tributed to that Party (see Note 1 to Article 5). 

(b) This, again, is a restatement of the law. For the very fact 
that the history of international relations abounds in examp~es ?f r~- . 
presentations by Governments against measures of economic diSCrimi
nation resulting in injury, implies the recognition of the principle that 
measures, otherwise lawful, may be deprived of the protection of the 
law on the grounds of discrimination. Prohibition of discrimination is 
in accordance with the principles laid down by the Permanent Court of 
International Justice in the case of certain German Interests in Polish 
Upper Silesia and the Case of Treatment of Polish Nationals in 
Danzig***· 

(c) It is immaterial whether the measure compla_ined of is expressly 
or exclusively directed against the property of the_naho~al for whom re
dress is sought or is couched in general terms which brm? such property 
within its scope. In other words, "de facto discrimination' is unlawful. 

(d) The essence of discrimination, from the point of view of 
Article 1 is differentiation introduced in the treatment of property as 
a result ;f the measures in question, which is not justified by legitimate 
considerations. That differentiation consisting in the more favourable 
treatment of certain persons - whatever their nationality - does not 
constitute in itself discrimination against other nationals, is re
affirmed in the last sentence of paragraph (a). 

(e) Such discrimination may take four forms, viz. r:epre~ent 
differentiation as regards the treatment of property of : (I) natwnals of 
the same (foreign) Party to the Convention ; (ii) nationals of different 

* Advisory Opinion on Conditions of Admission to the United Nations, ICJ Report 1947-48, 
p. 57 top. 80: see alsop. 83. 

* * Polish Upper Silesia Case and Free Zones of Upper Savoy Case, .quoted in Hambro I, Nos,100-
101, p. 73. 

* ** See Hambro I, Nos 246-315, at pp. 201 and 261, 

11 



Notes and Comments to Article 1 (cont 1 d) 

Parties ; (iii) nationals of a Party and of those of a third State ; and 
(iv) nationals of .another Party and of its own nationals. 

Paragraph (b) : THE CONVENTION AND THE ACQUISITION 
OF PROPERTY 

9. While respect is owed by each State to property of aliens which is 
in its jurisdiction (see Note 1), no State is bound - unless it agrees 
otherwise - to admit aliens into, or permit the acquisition of property 
by aliens in, its territory. Consequently, paragraph (b) of Article 1 
confirms that the provisions of the Convention do not affect the right of 
each Party to control the acquisition of property and investment of 
capital by nationals of other Parties within its territory. The Conven
tion is designed to safeguard property after its acquisition or invest
ments after they have been made. 

12 

Article 2 

OBSERVANCE OF UNDERTAKINGS 

Each Party shall at all times ensure the observance of 
undertakings given by it in relation to property of nationals 

of any other Party. 
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NOTES AND COMMENTS TO ARTICLE 2 

Purpose of the Article 

Article 2 represents an application of the general principle of 
pacta sunt servanda - the maintenance of the pledged word. This 
principle is undoubtedly the basic norm of any systrm of law relating 
to agreements. It also a~lies to agreements between States and 
foreign nationals~.~, iii g~ving an undertakin~to a national of 
another Party re1ating to his investment or concession, a Party acts 
in the exercise of its sovereignty. At the same time, it is free to 
provide that, after a period, the terms of its undertaking might be 
altered or that the undertaking might altogether lapse ; the undertaking 
itself might be governed by its own national law. However, any right 
originating under such an undertaking gives rise to an international 
right that the Party of the national concerned or of his successor in 
title is entitled to protect* . The validity of this principle has not been 
challenged. Thus, the basis of the decisions of the Permanent Court 
of International Justice in the cases of the Serbian and Brazilian Loans 
was that States were not entitled unilaterally to modify or abrogate 
such agreements * *. 

2. Object of Protection : Property 

The provisions of Article 2 apply to property in the widest sense 
of the term which includes, but is not limited to, investments (see Note 
2 to Article 1; for a definition of "property", see Article 9 (c) of the 
Convention and the Notes thereto). On the other hand, it goes without 
saying that the special protection enjoyed by property under Article 2 
owing to an undertaking given in relation thereto by a Party which must 
carry it out, does not take the place of the general protection provided 
in Article 1 but is additional to the latter. 

3. Nature of the Undertakings 

(a) An undertaking may be embodied in a contract or in a conces
sion - it is not possible on legal grounds to draw a distinction between 
the two, and such an undertaking may represent a consensual or a 
unilateral engagement on the part of the Party concerned. However, it 
must relate to the property concerned ; it is not sufficient if the link is 
incidental. Such a link may be established either : 

'; See The Right Honourable Lord Shaw cross, Q, C, : The Problems of Foreign Investment in In· 
ternational Law, in Hague Recueil, 1961. 

** (1929) Series A, Nos, 20/21. In his lecture (ibidem) Lord Shawcross quotes other authorities 
in support of this principle, 
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Notes and Comments to Article 2 (cont' d) 

(i) owing to the form or specific term_s in :"hie~ the under
taking was couched which as such 1dent1f:y e1ther the 
property or the recipient of the undertakmg ; or 

(ii) owing to the fact that though the undertaking was original
ly couched in general terms (e. g. a general exchange 
licence), the r;tational co~cerned -.as can be proved 07 
presumed - acted in rehance on 1_t. In s~ch cases, m 
accordance with the principles of mternat10nal l~w, a 
situation must be protected in which a Party by 1ts c~mduct 
had given rise to a legitima_te expectation of the contmuance 
of a particular state of affa1rs. 

(b) The provisions of Article 2 do not apply, on the other hand,_ in 
respect of undertakings incidentally affecting the pr_opert~ of a fore_1gn 

tional Thus the Article would apply to unde rtakmgs gl ve~ e . g. m f 
~:spect 'of transfers of earnings from an inves~ment or taxat10n_ th_ereo 
(e.g. a tax holiday) or to a promise that th~re w1ll b~ _no ex:propnatlOnh 
for, for instance, ten years ; but _a ~ro_m1se of pohhcal r1ghts for t e 
national concerned would not be w1thm 1ts scope· 

(c) Unless the undertaking expressly excludes it, it ope7ate~ in 
favour of a lawful successor to the title to the property to wh1ch 1t 
relates. 

(d) Undertakings given in relation to property of ~ationals of any 
other Party are not prejudiced by the provisions of Artlcle 1 (b)· 

15 



Article 3 

TAKING OF PROPERTY 

No Party shall take any measures depriving, directly or 

indirectly, of his property a national of another Party unless 

the following conditions are complied with : 

(i) The measures are taken in the public interest and 

under due process of law ; 

(ii) The measures are not discriminatory or contrary to 
any undertaking which the former Party may have 

given; and 

(iii) The measures are accompanied by provision for the 
payment of just compensation. Such compensation shall 
represent the genuine value of the property affected, 
shall be paid without undue delay, and shall be trans

ferable to the extent necessary to make it effective 

for the national entitled thereto. 
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NOTES AND COMMENTS TO ARTICLE 3 

A. REQUIREMENTS FOR A LAWFUL TAKING OF PROPERTY 

1. Nature of Obligation and its Scope 

(a) Article 3 acknowledges, by implication, the sovereign right 
of a State, under international law, to deprive owners, including aliens, 
of property which is within its territory in the pursuit of its political, 
social or economic ends. To deny such a right would be to attempt to 
interfere with its powers to regulate - by virtue of its independence and 
autonomy, equally recognised by international law - its polittcal and 
social existence *. The right is reconciled with the obligation of the 
State to respect and protect the property of aliens (see Note 1 to 
Article 1) by the existing requirements for its exercise - before all, 
the requirement to pay the alien'compensation if his property is taken. 

(b) Thus, the Article restates** the five conditions which must 
be complied with in this connection according to recognised rules of 
international law : the measures in question must be taken (i) in the 
public interest; (ii) under due process of law; (iii) not be discrimi
natory ; and, furthermore, (liM~ l!ll'leleri:a-.id'flg'S-gi'Ven·4~elatiotr't'Ol:he 
~ne<L!;?Y.M~tatE;,..m,~ohse;mred ; and (v) just and 
effective compensation must be P.aid. Paragraph (iii) sets out the 
basic elements of the notion of 'just compensation". 

~-
p Object of Protection : Property 

Article 3 refers to property in general. This term is used in the 
Convention in the widest sense and includes contractual rights .fsee Note 
2 to Article 1 and Article 9 (c)]. . 

3. Taking of Property 

(a) In the case of~ deprivation ("expropriation" or "nation
alisation") the loss of the property rights concerned is the avowed 
object of the measure. By using the phrase "to deprive . . . directly 
or indirectly ... " in the text of the Article it is, however, intended to 
bring within its compass ~ measures taken with the intent of wrong
fully depriving the national concerned of the substance of his rights and 

* Sir Hersch Lauterpacht, Regles generales du Droit de Ia Paix, In Hague Recueil, 1937 (iv), 
pp, 95 et seq .. at p, 346, 

** See e, g. United States-German Treaty, Article V (4): United States-Italian Treaty, Article 
V (2), Not all United States Bilateral Treaties refer, however, to "due process of law" as a require
ment : see e. g. United States-Greek Treaty, Article 7 (3). 
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resulting in such loss (e.g. prohi_biting the n::tional to sel~ his property 
or forcing him to do so at a fractwn of the fa1r market pnce). 

(b) Article 3 deals with deprivation of property. Protection 
against wrongful interference w1th 1ts use by unreasonable or dis
criminatory measures is, in principle, provided in Article 1. Yet such 
interference might amount to indirect deprivation. Whether it does, 
will depend on its extent and duration. Though it may purport to be 
temporary, there comes a stage at which there is no immediate pros
pect that the owner will be able to resume the enjoyment of his proper
ty. Thus, in particular, Article 3 is meant to cover "creeping nation
alisation", recently practised by certain States. Under it,. measures 
otherwise lawful are applied in such a way as to deprive ultimately the 
alien of the enjoyment or value of his property, without any specific act 
being identifiable as outright deprivation. As instances, may be quoted 
excessive or arbitrary taxation; prohibition of dividend distribution 
coupled with compulsory loans ; imposition of administrators ; pro
hibition of dismissal of staff; refusal of access to raw materials or 
of essential export or import licences. 

(c) The taking of property, within the meaning of the Article, 
must result in a loss of title or substance - otherwise a claim will not 
lie*. 

4. Public Interest 

In order to be in conformity with the rules of international law, the 
taking of property must be justified by public interest, i.e. the meas
ures must be adopted in the interest of the State or any political sub
division thereof. Thus seizure undertaken ostensibly for public 
purposes but, in fact, to be used by persons connected therewith solely 
for private gain is unlawful and gives rise to a claim for damages**. 
On the other hand, provided the taking is in the public interest, it is 
immaterial whether the title in the property passes to the State or, as 
part of the design, to one of its nationals, the undertaking thus remain
ing in the "private sector". 

5. The Notion of Due Process of Law 

(a) In essence, the contents of the notion of due process of law 
make it akin to the requirements of the "Rule of Law", an Anglo-Saxon 
notion, or of the "Rechtsstaat", as understood in continental law. 
Used in an international agreement, the content of this notion is not 
exhausted by a reference to the national law of the Parties concerned***· 
The "due process of law" of each of them must correspond to the princi
ples of international law. 

(b) In view of the variety of national n1les that give expression to 
the notion, its precise definition in terms of international law is difficult. 

* See B.A. Wortley, Expropriation in Public International Law, Cambridge, 1959, p, 139. 
* * Arbitral Award in the United States-Cuban claim W. Fletcher Smith, (1929) Reports of Inter

national Arbitral Awards, Vol, II, pp. 915-918, 
*** See R,R, Wilson, United States Commercial Treaties and International Law, New Orleans, La., 

1960, p. 115, 
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Notes and Comments to Article 3 (cant' d) 

On analysis, this term - which is used in some United States Bilateral 
Treaties*- implies that whenever a State seizes property, the measures 
ta~en. must be free from arbitrariness. Safeguards existing in its Con
shtutwn or oth_e~ laws_ or est_abl_is_hed by judicial precedent must be fully 
observed ; admm1strahve or JUdicial machinery used or available must 
correspond at least to the minimum standard required by international 
law. Thus, the term contains both substantive and procedural elements. 

(c) One safeguard, ·specifically recognised in some bilateral 
agreements**, d~serves special mention in view of its impor
tance ; the legality of_ the measures taken by the expropriating 
State and - wherever the constitutional rules of the State concerned 
per_m_it it -.the amo~nt o~ cc:mpensation fixed should be subject to 
JUdiCial r~v1~W:. Th1~ prmc1ple does not, of course, prejudice the 
form the JUdiCial rev1ew should take, i.e. whether it should be carried 
out by ordinary or administrative Courts, as long as the independence 
o~ the Judge and the fundamentals of fair hearing are ensured -i.e. the 
rights to be heard,. if possible,. in public ; to have advance knowledge 
of the rules governmg the hearmg ; to adequate representations ; etc. 

(d) This analysis shows that, us~d in the context of an interna
tional agreement, the notion of "due process of law" means that the 
national of a Party may be deprived of his property by measures taken 
by anothe~ Party only subject to the safeguards and conditions provided 
for by natwnal law and by the principles of international law. 

6. "Discriminatory[or ·contrary to any Undertakin;J •.. " 

Un~er Article 1 (_a) of t~~ Convention "the manag~ment, maintenance, 
us~, _enJoyment and disposal of property shall not be impaired by dis
Crimmatory measures. The prohibition extends under Article 3 to the 
dep_rivation of p~ert:y_, this being the most incisive measure against 
an mvestm_ent. ·. L1k~w1se, where an undertaking by a Party exists not 
t.o expropr. 1ate c. er a.m proper~at all or during a spec. ified period, that 
engagement must be, respected. , Thus, measures of deprivation of · 

@l..e~e twO)ype;t are'prohibite absolutely. If the.y~ate taken, there is -
as m the case of a breach of any other condition set out in Article 3 - a 
duty of the P,.arty to make "full reparation" ltrather than pay "just" 
compensatiorD)inder Article 5. t;,... . 

~ 

B. THE ELEMENTS 
OF JUST AND EFFECTIVE COMPENSATION 

7. Just and Effective Compensation 

Paragraph (iii) of Article 3 sets out the elements of "just 
comp~nsation". The phrase appears in some United States Bilateral 
Treahes ***. Other treaties of that group speak of "just and effective 

* See footnote** page 18. 

* * se:, for instance, German-Pakistan Treaty, Art. III (2) and German-Togoland Treaty, Art. 3(2). 
.*** Umted States-Japanese Treaty, Article Vl(3); United States-German Treaty, Article V(4); 

Unned States-Netherlands Treaty, Article Vl(4). 
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compensation"*. They provide that "just compensation" shall repre
sent the equivalent of the property taken and shall be made in an effec
tively realisable form and without unnecessary delay. Adequate provi
sion shall have been made, at the latest, by the time of the taking for 
the determination and the giving of the compensation**. The United 
Kingdom-Iranian Treaty provides for "prompt, adequate and effective 
compensation" for any measure of deprivation (Article 15). The 
German-Pakistan Treaty speaks of "compensation which shall represent 
the equivalent of the investments affected" ; the German-Togoland 
Treaty, of compensation that must "correspond to the value of the 
expropriated investment" ; in the case of each of these two Treaties 
compensation must be "actually realisable", "freely transferable" and 
paid without undue d~lay (Article 3). 

8. "Just" Compensation 

(a) The standard of "just" compensation, equivalent to "fair com
pensation" or "just price", has been accepted in a number of important 
decisions of international tribunals. It implies that compensation 
should represent - as Article 3 (iii) provides - the "genuine value of 
the property affected" ·at the moment of deprivation. As a rule, this 
will correspond to the fair market value of the property without reduc
tion in that value due to the method by which the payment is calculated : 
to the manner in which it is made ; or to any special tax or charges 
levied on it. Furthermore, the value must remain unaffected by arti
ficial factors such as deterioration due to the prospect of the very 
seizure which ultimately occurs, similar seizures by the Party con
cerned or the general conduct of that Party towards property of aliens 
which makes such seizures likely. 

(b) The determination of the "genuine value" must initially be . 
referred to the national body to which is entrusted the task of assessmg 
compensation unless the value of the property or the method of ascer
taining it is stipulated in an undertaking within the meaning of Article 2. 
To the amount assessed should be added interest from the day of the 
taking to the day on which compensation is paid. In appropriate cases 
profitability is an elment in the computation of the value of the property. 

9. Absence of Delay 

Compensation must be paid "without undue delay". This does not 
affect the legality of procedures under which compensation is payable 
after the measures of deprivation have been taken. Yet Article 3 (iii) 
requires that measures constituting the taking of the prop~rty must be 
"accompanied" by provision for the payment of compensatiOn - thereby 
emphasizing the close link, as regards time, between the deprivation, 
the assessment of compensation, and its receipt. 

10. Effectiveness and Transferability 

Compensation must be paid in a form which is of real practical use 
to the person entitled thereto, having regard to his particular situation 

* United States-Ethiopian Treaty, Article VIII (2). 
** See footnote***· page 20. 
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Notes and Comments to Article 3 (cont' d) 

(for example his occupation, residence, etc. ) - that is to say, it must 
be "effective" for him. In some cases, compensation in non-transfer
able form may be effective in this sense - for example, in the case of 
a person permanently resident in the expropriating State at the time 
of expropriation who voluntarily continues to reside there thereafter ; 
provided always that it is possible for him to re-invest the funds re
veived by way of compensation in the country of his residence. In other 
cases, where the economic system with which the person concerned is 
primarily connected is that of a State other than the expropriating State, 
it may be necessary to pay compensation in a form transferable into the 
currency of that other State in order to make it effective for him. 
Article 3 (iii) accordingly provides that compensation shall be "trans
ferable to the extent necessary to make it effective" for the person 
concerned. A transfer through the market, for instance in security 
sterling, would represent a proper discharge of the obligations con
tained in the Article provided it did not entail an undue reduction in the 
genuine value. ' 

11. The Recipient of Compensation 

(a) The recipient of the com,!?ensation, "the national entitled 
thereto", may be (i) the national Lsee Article 9 (a)} of a Party other 
than that from which it is due, who has been deprived of his property ; 
or (ii) a national of such other Party who lawfully derives (e. g. by suc
cession) his title to compensation from the national who lost his pro
perty. 

(b) From the point of view of the entitlement as such, the resi
dence of the recipient is immaterial : he may reside in the territory of 
the Party which owes him compensation ; in the territory of any other 
Party; or elsewhere - he is entitled to compensation. 
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Article 4 

RECOMMENDATION ON TRANSFERS 

Each Party recognises, with respect to property in its 
territory owned· by a national of another Party, the principle 
of the freedom of transfer of the current income from and 
proceeds upon liquidation of such property, to such nationa~ of 
a Party as is entitled to then.. While this RecommendatiOn 

does not contain any obligation in this respect, each Party will 
endeavour to grant the necessary authorisations for such trans
fers to the country of the residence of that national and in the 

currency thereof. 
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NOTES AND COMMENTS TO ARTICLE 4 

Recognising the principle that transfer of the current income from, 
and the proceeds of the liquidation of, foreign property should be free 
but without accepting any obligation in this respect, the Parties, in 
Article 4, declare that they will endeavour to give effect to this prin
ciple by authorising appropriate transfer operations. Thus the text 
has, as it expressly indicates, the nature of a recommendation. It 
follows that it contains no obligation suitable for implementation by an 
international tribunal. The text of the Recommendation cannot pre
judice the application of any obligation assumed by a Party by virtue of 
this Convention or any other international agreement. 
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Article 5 

BREACHES OF THE CONVENTION 

(a) Any breach of this Convention shall entail the obliga
tion of the Party responsible therefor to make full reparation. 

(b) Each Party shall have regard to the principle that any 

measures taken by any State, whether or not a Party to this 
Convention, which are in conflict with the provisions of Article 2 
or 3 thereof should not be recognised within the territory of 

that Party as valid. 

25 



f 

I~ 

NOTES AND COMMENTS TO ARTICLE 5 

~"~~a) : RESPON~Y FOR BREACHES 
7 ~~1/ OF THE ~ENTION 

1. Responsibility and Atttibution 

To establish responsibility of a Party underf;i.ragraph (aV of 
Article 5 it must be shown that, in accordance wrth the gener~'i rules 
of international law, the breach is attributable to the Party against 
whom the complaint is made. 

2. "Full Reparation" 
f\-.Jr-'tlt !'" 

(a) 'l}>aragraph (alJreaffirms the principle, contained in the very 
notion of an illegal act, that its chief consequence must be full repara
tion of the wrong done. "Reparation", stated the Permanent Court of 
International Justice, "must, as far as possible, wipe out all the con
sequences of the illegal act and re-establish the situation which would, 
in all probability, have existed if that act had not been committed"*. 
To achieve this, the wronged Party may - according to a rule generally 
recognised by practice and theory - request from the delinquent State 
the performance of such acts as are necessary for reparation of the 
wrong/one. There must, of course, be pecuniary compensation for 
material damage ; but other acts may also be ordered (e.g. revocation 
of the act complained of; restitution in. kind of property taken; per
formance of an act which the Party had failed to do ; abstention from 
further acts). Clearly, however, there is room here for the exercise 
of judicial discretion, which, in certain circumstances, can result in 
the release of a State from a contract against the payment of damages. 

(b) In cases in which full reparation takes the form of, or in
cludes, the payment of darp.ages, the payment must cover all loss 
(damnum emergens and lucrum cessans) flowing from the wrongful act 
and, where required, must be transferable. 

Paragraph (b): NON-RECOGNITION OF WRONGFUL MEASURES 

3. The Principle 

Paragraph (b) of Article 5 requires that each Party should have 
regard to the principle that measures which are in conflict with Article 
2 or 3 of the Convention should not be recognised as valid within its 

* Chorzow Factory Case, (1928) Series A, No. 17, p. 47. 
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territory. This is in conformity with the principle of international law 
which limits the obligation of a State to recognise the acts of other 
States to the extent that they are in conformity with the existing rules 
of international law. 

4. Scope of Application 

(a) Paragraph (b) does not contain an absolute obli?ation ; it 
enjoins the Parties solely that they should have "regard' to the prin
ciple it affirms. On the other hand, paragraph (b) applies not only in 
the case of measures for which a Party to the Convention is responsible 
(see Note 1) but also in respect of measures attributable to a third State 
which, if that State were a Party to the Convention, would have been in 
conflict with Article 2 or 3. 

(b) Each Party should have regard to the principle that any such 
measures, if in conflict with Article 2 or 3, should not be recognised 
as valid within its own territory. Their validity elsewhere is not 
affected by the provision. Non-recognition implies that, in an action, 
the courts of the Party concerned should not base their decisions on 
the validity of such measures. 
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Article 6 

DEROGATIONS 

A Party may take measures in derogation of this Conven

tion only if : 

(i) involved in war, hostilities or other grave public 
emergency of a nation-wide character due to force 
majeure or provoked by unforeseen circumstances or 

threatening its essential security interests ; or 

(ii) taken pursuant to decisions of the Security Council 
of the United Nations or to recommendations of the 
Security Council or General Assembly of the United 
Nations relating to the maintenance or restoration of 

international peace and security. 

Any such measures §_an be provisional in character ai§} 

shall be limited in extent and duration to those strictly required 

by the exigencies of the situation. 

29 



NOTES AND COMMENTS TO ARTICLE .6 

1. The Legal Nature of the Derogations 

(a) . Ar:ti_cle _6 provide~ for two groups of cases in which a Party 
may be JUStified m derogatmg from the Convention. These derogation 
cla~ses are declaratory of existing rules of international law. The 
Article, however, deals only with "derogations" in the strict sense of 
the word, that is to say measures which in its absence would not other
wise be justifiable. No attempt is made here to provide for those 
c_as~s of State action which, without being of a discriminatory character 
limit freedom of ownership or disposition of property but which are ' 
accepte? as part of the normal governmental process. The imposition 
of taxatiOn of a general and non-confiscatory character; the forfeiture 
of goods smuggled through the customs ; the confiscation of obscene 
literat_ure or dangerous drugs ; the payment of fines upon conviction 
for crrme ; the enforcement of court judgments - these are all 
examples of measures which Parties are entitled to take and the 
lega_lity of :Vhich, in relation to the Convention, is not dependent upon 
the mvocatwn of a derogation clause. 

(b) . Contin~en~i~s in which measures taken in derogation of the 
ConventiOn are JUStified are transient in character. Therefore in 
conformity with existing international law, Article 6 requires the 
measures to be p~evisic!m!rl and limited in extent and duration to those 
strictly required by the exigencies of the situation. Thus, the me as~ 
ures must be taken while a war or other hostilities last and cannot be 
co_ntinued after the cessation of hostilities (even though a peace treaty 
~Ight not yet have been concluded). The Convention as such remains 
bmding. Compliance with its terms must be resumed as soon as the 
emergency is over. "La force majeure disparue", says Rousseau 
"1' obligation d 1 execution reparaitra - ce qui prouve bien que le traite 
subsiste" *. 

. (c) F~na_lly, the mea_sures ~ust be legitimate, i.e. in conformity 
with the existmg rules of mternatwnal law which Article 6 is not 
designed to supersede. 

2. The Notion of "Public Emergency" 

{a) In the event of war, multilateral treaties are suspended as 
regar~s their effect on relations between opposing belligerents. 
Even m relation to an ally, as between a belligerent and a neutral 
or as between neutrals, legitimate measures of self-defence are ' 

* Charles Rousseau, Principes Generaux du Droit International Public, Tome I, p. 573. 
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justified. This principle applies, more widely, in the event of other 
public emergencies*. 

,#f'(b) The nature and degree of the emergency in which derogations 
are admissible are, however, qualified by the provisions of Article 6 "'"' _ 
Thus, the e~~.rgency must (A) be not only "grave" in itself but hav~ \~J.rJ,._,,,.,.,~;) 
~atisFl wtde1!. repercussions ;,1tfnd (B) (i) be due to force majeure; or 

(ii) be provoke""d by unforeseen circumstances ; or (iii) threaten the 
essential security interests of the Party concerned. Civil war, riots 
or other widespread civil disturbances may clearly come within the 
first two of these three categories. So also may major emergencies 
arising from natural causes - such as storm damage, earthquakes, 
volcanic eruptions, etc. - with effects on a national scale. 

(c) As regards· the third category, the measures taken will nor
mally relate to defence or aspects connected with the external relations 
of the Party concerned. On the other hand, they need not presuppose 
circumstances that are unforeseen or amount to force majeure. The 
derogation provided for corresponds to analogous provisions in the 
United States Bilateral Treaties**. 

3. Maintenance of Peace 

Article 103 of the United Nations Charter lays down that in the 
event of a conflict between the obligations of the Members of the United 
Nations under the Charter and their obligations under any other interna
tional agreement, their obligations under the Charter shall prevail. A 
similar principle underlies the provisions of Article 6 (ii) of the Con
vention. As compared with Article 103, they apply, of course, as be
tween all the Parties to the Convention - whether they are Members of 
the United Nations or not. They are, however, limited to derogations 
designed to serve the maintenance of international peace and security -
which Article 103 is not. Within this limitation, they apply equally to 
measures taken pursuant to decisions or to recommendations of the 
competent organs of the United Nations. 

* " ... Necessity may excuse the non-observation of international obligations ••• the plea of 
necessity ••• by definition implies the impossibility of proceeding by any other method than the one 
contrary to law··, declared Judge Anzilotti in the Oscar Chinn Case (P.C. I.J. Series A/B No. 63, 
p. 114). 

* * See, for example, United States-Italian Treaty, Article XXIV; United States-Greece 
Treaty, Article XXIII; United States-Federal Germany Treaty, Article XXIV; United States
Nicaraguan Treaty, Article XXI; Norwegian-Japanese Treaty, Article XVI. 
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Article 7 

DISPUTES 

(a) Any dispute between Parties as to the interpretation or 
application of this Convention may be submitted by agreement 

between them either to an Arbitral Tribunal established in 

accordance with the provisions of the Annex to this Convention, 

which shall form an integral part thereof, or to any other inter

national tribunal. If no agreement is reached for this purpose 
between the I-arties within a period of sixty days from the date 

on which written notice of intention to institute proceedings is 
given, it is hereby agreed that an Arbitral Tribunal established 
in accordance with that Annex shall have jurisdiction. 

(b) A national of a Party claiming that he has been injured 
by measures in breach of this Convention may institute pro

ceedings against any other Party responsible for such measures 

before the Arbitral Tribunal referred to in paragraph (a), 
provided that : 

(i) the Party against which the claim is made has 
accepted the jurisdiction of that Arbitral Tribunal 

by a declaration which covers that claim ; and 

(ii) the Party of which he is a national has indicated 
that it will not institute proceedings under para
graph (a) or, within six months of receiving a 

written request from its national for the institution 
of such proceedings, has not instituted them. 

(c) The declaration referred to in paragraph (b)(i), whether 

general or particular, may be made or revoked at any time. In 

respect of claims arising out of or in connection with rights 
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acquired during the period of the validity of such declaration, 

it shall continue to apply for a period of five years after its 

revocation. 

(d) At any time after the expiry of the period of six months 

referred to in paragraph (b) (ii), the Party concerned may 

institute proceedings in accordance with paragraph (a). In this 

case proceedings instituted in accordance with paragraph (b) 

shall be suspended until the proceedings instituted in accord

ance with paragraph (a) are terminated. 
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NOTES AND COMMENTS TO ARTICLE 7 

1, Purpose of the Article 

In the event of a dispute that arises under the Convention, the 
Parties thereto may, in accordance with existing practice, attempt to 
settle it by diplomatic means. However, in the case of an instrument 
dedicated to the creation of an atmosphere of confidence there is a vital 
need to make also provision for the effective adjudication of such 
disputes. This is particularly true in view of the nature of the provi
sions of the Convention, the generality of the terms employed therein, 
and the complexity of the facts that might have to be elucidated. Arti
cle 7 serves this purpose. 

2. Machinery Provided 

Article 7 provides that in the event of a dispute relating to the in
terpretation or application of the Convention: 

(A) a Party may under paragraph (a) : 

(i) in agreement with the other Party, submit the dispute to 
an Arbitral Tribunal established ad hoc in accordance with 
the Annex to the Convention (the "A. T. 11

) or to any other 
international tribunal ; or 

(ii) if no agreement is reached within sixty days, submit the 
dispute to the A. T. ; and that 

(B) under paragraph (b), a national of any Party, injured by 
measures in breach of the Convention, may submit the dispute 
to the A. T., provided that : 

(i) the Party against which his claim is made has accepted 
its jurisdiction by a declaration which covers his claim ; 
and that 

(ii) the Party of which he himself is a national has not itself 
instituted proceedings within six months from being re
quested to do so. 

Paragraph (a) : DISPUTES BETWEEN THE PARTIES 

3. Agreement on Jurisdiction 

(a) Faced with the issue whether, in the absence of agreement 
between the Parties on the tribunal, there should be compulsory juris
diction of the International Court of Justice (the "I. C. J. ") or of the 
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A. T., the jurisdiction of the A. T. was ultimately preferred on the 
grounds, among others, that (i) the A; T. was a forum more appropri
ate for disputes, many of which were of a technical nature ; (ii) the 
A. T. was easy to convene and a country in the process of economic 
development might feel reassured by the possibility of choosing one of 
its members ; (iii) its decision was given in a shorter time and the 
procedure entailed less cost ; and that (iv) countries in the process of 
economic development might prefer the A. T. because disputes could 
be determined there without much publicity. In the event of a dispute 
of major political importance, on the other hand, the Parties could, as 
is open to them with regard to any dispute, agree to submit it to the 
I. C. J. or any other international tribunal. 

(b) Thus, the effect of the provisions of paragraph (a) is that : 

A. no question of jurisdiction arises where the Parties agree 
to submit their dispute to the A. T. , the I. C. J. or some 
other international tribunal, as provided for in that para
graph ; and that 

B. if there is no agreement reached, the Party alleging the 
breach of the Convention can initiate proceedings before 
the A. T. whose jurisdiction then becomes binding on the 
other Party. 

4. Form of Agreement 

Agreement between the Parties to the dispute concerning jurisdic
tion of the A. T. or another international tribunal may take the form of 
a special agreement relating to that dispute (''compromis"), to all 
disputes or to certain disputes arising under the Convention, or of uni
lateral declarations to that effect. Such agreement may also be infer
red from certain acts of the Parties concerned. It would be for the 
tribunal to determine whether the Party had in fact agreed on its juris
diction [see Paragraph 6 (a) of the Annex to the Conventiol}l. 

The rules relating to the establishment of the A. T. and some basic 
rules of its procedure are contained in the Annex to the Convention 
(pp . 55 and 56) . 

5. Compulsory Jurisdiction of the Arbitral Tribunal 

In order to institute proceedings before the A. T. by virtue of 
its compulsory jurisdiction, the Party concerned must be able to 
show that: 

(i) it has given written notice of its intention to institute pro
ceedings to the Party which it alleges is responsible for a 
breach of the Convention (as distinct from the notice insti
tuting proceedings before the A. T. - see Paragraph 2 of the 
Annex to the Convention) ; and that 

(ii) sixty days have elapsed since such notice was given without 
agreement on the tribunal for the dispute having been 
reached between the Parties. 
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Paragraph (b): CLAIMS BY NATIONALS 

6. The Rule and its Limitations 

(a) The notion that an individual may enjoy access directly to an 
international tribunal is not new. Not only was procedural capacity 
enjoyed by individuals in relation to the Central American Court of 
Justice and certain Mixed Arbitral Tribunals, but it is enjoyed today 
with regard to the Court of the European Communities, the European 
Commission of Human Rights and Administrative Tribunals of inter
governmental organisations. 

(b) Under paragraph (b) of Article 7 nationals of the Parties may 
submit disputes under the Convention to the A. T. [as to the definition 
of a "national", see Article 9 (a)]. Except for the normal operation of 
the local remedies' rule (see Note 9), the right of a national to institute 
proceedings is subject only to the conditions set out in sub-paragraphs 
(i) and (ii) of paragraph (b) (see Note 7). After the institution of pro
ceedings his claim may be espoused by his own State (see Note 8). 
Furthermore, the A. T. has powers to order security for costs or to 
dismiss the claim if the institution of proceedings appears frivolous or 
vexatious [Paragraph 6 (b) of the Annex to the Conventiori/. 

7. Acceptance of Jurisdiction 

(a) Under paragraph (b), jurisdiction of the A. T. as regards 
claims by nationals of the Parties exists only if it has been accepted by 
the respondent Party. Acceptance is effected by a unilateral declaration. 

(b) The use of the words "whether general or particular" in para
graph (c) indicates that the Parties are free to limit the scope of their 
declaration (i) in time ; (ii) in substantive scope ; and (iii) in the range 
of nationals who may benefit under it. Thus, a Party may limit its 
declaration to one specific claim. It may also, if it wishes, make it a 
pre-condition of a claim that the individual concerned should have first 
exhausted ~ possibilities of redress that may be open to him f§lder, 
for example, the Protocol to the European Convention on Human Right!,\ 

(c) The declaration may be revoked by the Party concerned at any 
time - unless the declaration itself states the contrary. The effect of 
the revocation is, however, not absolute. According to paragraph (c) 
of Article 7, jurisdiction of the A. T. continues to exist for five years 
in respect of claims· arising out of, or in connection with, rights acquir
ed while the declaration was valid. 

8. The Right of Espousel 

(a) The right of the national to submit a claim to the A. T. is, 
under paragraphs (b) and (d) of Article 7, subject to the general principle 
of international law that, as regards international process, the State of 
the national concerned has the right of espousel, i.e·. the right to pre
sent his claim directly to the respondent Party or to bring it before an 
international tribunal in accordance with the provisions of para
graph (a). 
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(b) This principle limits the right .of the national concerned in 
two respects : .· .· 

(i) He must, in the first place, request in writing the ap
propriate authorities of his own State to institute proceed
ings against the respondent Party and can only institute 
proceedings himself provided that his State, within a 
period of six months from the receipt of his request, has 
not instituted such proceedings or otherwise indicated 
that it will not institute them {paragraph (b) (ii)}; 

(ii) If, after the expiry of this period, his State, at any time, 
institutes proceedings in conformity with paragraph (a), 
the proceedings instituted by him must be suspended by 
the A. T. until the former proceedings are terminated 
{paragraph (d)}. 

(c) Under these rules the State of the national concerned may 
espouse his claim at any time and submit it, in accordance with para
graph (a), to the A. T. or - in agreement with the respondent Party -
to the I. C. J. or any other i11ternational tribunal. But it cannot, after 
the expiry of the six months' period, prevent the national concerned 
from exercising his rights under paragraph (b), by advising him or the 
A. T. that it is dealing with the claim on the diplomatic level. 

Dr '. ~A 2.. c)' 

GENERAL POINTS 

9. 
· . 1 w~t~"" 

Exhaustion of LocaJf'?emedies 
,/'_,., . ..r·· 

r'__.. 
Nothing in the Convention, wheth©Yin this or any other Article, 

affects the normal operation of the~cal Remedies' rule. The rule 
implies that all appropriate legal remedies short of the process pro
vided for in the Convention must be exhausted - local remedies or 
others : for instance where, in an agreement between a Party and a 
national of another Party, there is provision for the submission of all 
disputes to arbitration, then that provision replaces the local remedies 
that would otherwise exist. 

10. Parallel Remedies 

The Convention contains no specific provisions dealing with the 
possibility that more than one international remedy may be available 
in relation to any given factual situation. Any attempt to deal with 
this problem would involve a degree of detailed regulations dispro
portionate to the likelihood of its occurence. The difficulties which 
might arise out of overlapping claims by States and individuals can to 
a large extent be controlled by the terms of the declarations which 
States make under paragraph (b) (i) of Article 7 [see Note 7 (b) 
above]. In addition, the A. T. is given in Paragraph 6 (a) (iii) of the 
Annex the power to stay proceedings - a power which it would be free 
to exercise if proceedings involving substantially the same facts, 
parties and issues were pending before another international tribunal 
or commission. 
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Article 8 

OTHER INTERNATIONAL AGREEMENTS 

Where a matter is covered both by the provisions of this 
Convention and any other international agreement nothing in 
this Convention shall prevent a national of one Party who holds 
property in the territory of another Party from benefiting by 
the provisions that are most favourable to him. 
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Article 9 

DEFINITIONS 

For the purposes of this Convention : 

(a) "National" includes both natural persons and compa

nies. It does not, however, include nationals of a Party who 

belong to any territory to which this Convention may be extend
ed pursuant to Article 11 but has not been so extended. 

(b) "Company" n1eans any entity which, under the law of a 

Party, either is recognized as a legal person or, as an entity 

or through its members, has the capacity to dispose of property 

or to institute legal proceedings. 

(c) "Property" means all property, rights and interests, 

whether held directly or indirectly, including the interest which 

a member of a company is deemed to have in the property of 

the company. However, no claim shall be made under this 
Convention in respect of the interest of a member of a company: 

(i) if the company is a national of a Party other than 
the Party which has taken the measures affecting 
the property of the company ; or 

(ii) in the case of a company which is a national of a 

Party by whose measures its property is affected, 
if the interest of the member of the company does 

not arise out of and, at the time of such measures, 

does not -~~present either an investment of foreign 
funds made by him or his predecessor .. in title or 
an investment of compensation or damages paid in 
accordance with the provisions of this Convention. 
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NOTES AND COMMENTS TO ARTICLE 9 

1. "National" : Physical Persons 

(a) Paragraph (a) of Article 9 includes a reference both to physi
cal persons and to "companies". According to the rules of interna
tional law the nationality of physical persons is, in general, determined 
by the national law of the State concerned*. A Party to the Convention 
cannot, however, claim the protection of its national if he "belongs" to 
a territory for whose international relations it is responsible where, 
though it could have done so in accordance with Article 11, it did not, 
by notification to the depositary of the Convention, extend the applica
tion thereof to that territory. Thus, although under Section 4 of the 
British Nationality Act, 1948, every person born within the United 
Kingdom and Colonies after 1st January, 1949, shall be, as a rule, a 
citizen of the United Kingdom and Colonies (as well as a "British 
subject" and a "Commonwealth citizen"), a person born in a colony of 
the United Kingdom and residing there will not enjoy protection under 
the Convention unless the British Government extends its application 
to that colony. 

(b) It is nationality that confers the right to diplomatic protection 
(see Note 3 to Article 1). Thus, as a rule it will be for the Party that 
intervenes on behalf of the claimant, or for the claimant himself, to 
show that he is its national in conformity with its law. Conflicts may, 
however, arise in cases of dual nationality. The respondent Party 
may, for instance, contend that the claimant is, or has been, its own 
national as well and invoke the rule that a State is ordinarily not entitled 
to the protection of its nationals who are also nationals of another State 
as against the latter**. Where recent naturalisation by the Party which 
seeks to protect its national is involved, the conflict will be resolved by 
the rule that the person concerned must be not only its national when 
diplomatic protection is exercised, but also at the time of the injury***. 
In the case of other conflicts preference will have to be given - in 
accordance with the principle recognized by the International Court 

* See The Permanent Court of International Justice in the Tunis and Morocco Nationality 
Decrees Case: "In the present state of international law, questions of nationality are , • , in 
principle , •• solely within the jurisdiction of a State" (P,C.I,J .. ·series B, No.4, p. 24): also 
Sir Hersch Lauterpacht : "It is not for international law but for municipal law to determine who 
is, and who is not, to be considered a subject" (Oppenheim-Lauterpacht, International Law, Vol,!, 
8th Ed., p. 643), 

** See Strupp - Schlochauer, Woerterbuch des Voelkerrechts, Vol,!, p. 381; see also the 
Hague Convention of 1930 on Certain Questions relating to the Contlict ot Nationality Laws, Article 14, 

*** Sir Hersch Lauterpacht, The Development of International Law by the International Court, 
London, 1958, p. 183; for exceptions to this rule, see ibidem, p, 352 and Andrew Martin, 
Private Property Rights, and Interests in the Paris Peace Treaties, in (1947) B. Y.I.L .. Vol, 24, 
p. 286. 
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Notes and Comments to Article 9 (cont' d) 

of Ju_stice * - "to the real and effective nationality, that which accord
ed with the facts, that based on stronger factual ties between the person 
concerned and one of the States whose nationality is involved". One 
ma~ spe_ak generally of "the antipathy of international law to plural 
natwnahty" **. 

2. "National" : Companies 

(a) The definition of "national" in paragraph (a) also includes 
II • II h' . compames , a term w Ich - m accordance with paragraph (b) -
compris~s all entities which, under the law of a Party, have legal 
personahty or:- at leq.st the capacity to dispose of property or to institute 
legal proce~dmgs. It is immaterial in this respect whether such 
capacity arises because the law in question attributes it to the entity 
as such or because such capacity is attributed by the law to its mem"'· 
bers. The _object of the_ p_rovision is to bring within the protection of 
the Convent10n not only JOmt stock companies but various kinds of 
consortia, partnerships and other entities recognized by the national 
laws_ of the ~ar:ti~s and active in the field of foreign investment. In 
particular, It IS mtended to cover partnerships under English law and 
the Offene Handelsgesellschaft, the Gesellschaft des Buergerlichen 
Gesetzbuches, and the Gesamthandsgemeinschaften under German law. 

. (b) In ascrib_ing nationality to companies the Convention does not 
defme the conn~ctmg facto7s that entitle a Party to take up, or a 
company to claim, protectwn under it. Such factors will have to be 
determined in accordance with international judicial and treaty 
practice***. 

3. "Property" 

(a) The definition of this term in paragraph (c) which is in con
formity with international judicial practice, shows that it is meant to 
be used in its widest sense which includes, but is not limited to, invest
ments. To come within the provisions of the Convention property 
must be lawfully acquired {see Note 2 (b) to Article!]. ' 

(b). The ~~fi.nition includes - subject to the two exceptions set out 
under (I) and (11) m paragraph (c) - the interest which a member of a 
company is deemed to have in its property. The term "member" is 

d . f t"h h II ' use m pr~ erence o s are older , as m some legal systems the 
latter apphes only in relation to joint stock companies but not to other 
commercial entities (e. g. a "societe a responsabilite iimitee") which 
should also come within the definition. It should be noted that a 
;;companY,:' _within the meaning of paragraphs (a) and (b) may be a 
member In another company. 

* Nottebohm Case (2nd phase), quoted in Hambro II, No, 138, pp, 193-195; see also the Hague 
Convention of 1930, Article 5, 

** Clive Parry, Nationality and Citizenship Laws of the Commonwealth, London, 1957, 
p. 26, 

. *** See R,L, Bindschedler, La protection de la propriete privee en droit international public, 
m Hague Recueil, 1956 (ii), p, 179, as to the tests applied in the post-war compensation treaties, 
see !, Foighel Nationalisation, London, 1957, pp. 110-111. 
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Notes and Comments to Article 9 (cont' d) 

(c) Sub -paragraph (ii) of Article 9 (c) is. included for the purpose 
of limiting the right of protection of foreign shareholders to· those cases 
where the interest of the foreign shareholder arises out of an invest
ment of foreign capital in the economy of the State. · If, for any reason, 
the original investment of foreign funds is liquidated and the proceeds 
of the sale of the shares are remitted abroad, then the shares lose the 
protection of the sub-paragraph until such time as they may once again 
be acquired by the investment of foreign fundS. 
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Article 10 

RATIFICATION 

This Convention shall be subject to ratification by the 
signatory States. Instruments of ratification shall be deposited 
with the [depositary Organisation/ depositary Government7, 
which shall notify the (other) signatory States and all acceding 
States of each deposit. 
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Article 11 

TERRITORIAL APPLICATION 

Any State may at the time of signature, ratification or 

accession to this Convention or at any time thereafter declare 
by notification given to the [depositary Organisation/depositary 
Government? that the Convention shall extend to any of the 
territories for whose international relations it is responsible, 
and the Convention shall, from the date of the receipt of the 
notification or the date on which the Convention takes effect 
for the notifying State - whichever is the later - extend to the 

territories named therein. 
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Article 12 

COMING INTO FORCE 

(a) This Convention shall come into force on the date of 

the deposit of the Xth instrument of ratificaUon or accession. 

(b) The Convention shall thereafter take effect for each 

ratifying or acceding State on the date of the deposit of its 

instrument of ratification or accession. 

(c) Any measure taken by a Party before the date of the 

coming into force of this Convention for it shall not be affected 
by the Convention as such. The provisions of this Convention 
shall apply to measures taken after such date, whether in 

pursuance of legislative or administrative authority existing 

before such date or otherwise. 
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NOTES AND COMMENTS TO ARTICLE 12 

The provisions of the Convention apply to property irrespective of 
whether it was acquired before or after the date on which the Conven
tion comes into force as regards the Party concerned (see Note 2 to 
Article 1). In this respect paragraph (c) of Article 12 is designed to 
clarify two questions. In the first place, paragraph (c) renders it 
clear that the provisions of the Convention do not apply to measures 
relating to such propE;!rty taken by a Party before the Convention comes 
into force with regard to it, though, of course, existing rules of cus
tomary international law and other relevant treaties will c.ontinue to 
apply to such measures. Secondly, paragraph (c) deals with the 
question of application of the Convention to measures taken after the 
date on which the Convention has come into force. Such measures will 
be covered by the Convention, even where the legislative or adminis
tative authority on which they are based originated before the date on 
which the Convention comes into force. 
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Article 13 

TERMINATION 

Any Party may terminate the application of this Convention 
to itself or to any territory to which it has extended the Conven
tion by notification pursuant to Article 11 by giving notice to this 
effect to the [clepositary Organisation/depositary Government? 
which shall notify the other Parties thereof. The termination 
shall take effect one year after such notice has been received 
by /the depositary Organisation/the depositary Government}. 
In respect of property acquired or investments made before 
the date on which the termination takes effect, the provisions of 
Articles 1 to 12 of this Convention shall continue to apply for a 
further period of 15 years from that date. 
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Article 14 

SIGNATURE AND ACCESSION 

(To be drafted later) 

FINAL CLAUSE 

(To be drafted later) 
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ANNEX RELATING TO THE STATUTE 

OF THE ARBITRAL TRIBUNAL 

1. The Arbitral Tribunal referred to in Article 7 of the Convention 
shall consist of three persons appointed as follows : one arbitrator 
shall be appointed by each party to the arbitration proceedings and a 
third arbitrator, who shall also act as Chairman of the Tribunal 
(hereinafter sometimes called the "Chairman of the Tribunal"), shall 
be appointed by agreement of the parties. 

2. Arbitration proceedings shall be instituted upon notice by the 
party instituting such proceedings (whether a Party to the Convention 
or a national of a Party to the Convention, as the case may be) to the 
other party. Such notice shall contain a statement setting forth in 
summary form the grounds of the claim, the nature of the relief sought, 
and the name of the arbitrator appointed by the party instituting such 
proceedings. Within 3 0 days after the giving of such notice, the res
pondent party shall notify the party instituting proceedings of the name 
of the arbitrator appointed by the respondent party. 

3. If, within 60 days after the giving of notice instituting the arbitra
tion proceedings, the parties shall not have agreed upon a Chairman of 
the Tribunal, either party may request the President of the Interna
tional Court of Justice, or if he is unable to act, the Vice-President of 
the International Court of Justice, to make the appointment. If either 
of the parties shall fail to appoint an arbitrator, such arbitrator shall 
be appointed by the Chairman of the Tribunal. 

4. In case any arbitrator appointed as provided in this Annex shall 
resign, die, or otherwise become unable to act, a successor arbitrator 
shall be appointed in the same manner as herein prescribed for the 
appointment of the original arbitrator and his successor shall have all 
the powers and duties of the original arbitrator. 

5. The Arbitral Tribunal shall convene at such times and places as 
shall be fixed by the Chairman of the Tribunal. Thereafter, the 
Tribunal shall determine where and when it shall sit. 

6. (a) The Arbitral Tribunal shall decide all questions relating to 
its competence and shall, taking into consideration any agreement of 
the parties, determine its procedure and all questions relating to costs. 

(b) In particular, the Arbitral Tribunal may: 

· (i) permit intervention by a Party which considers that it 
has an interest of a legal nature which may be affected 
by the decision in the case ; 
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(ii) consolidate pending proceedings with the agreement, 
where necessary, of any other Arbitral Tribunal estab
lished in accordance with this Annex ; and 

(iii) provid~d that no objection is made by any Party to such 
proceedings, stay proceedings if other proceedings aris
ing out of the sarr1e facts and raising substantially the 
same issues are pending before any other international 
Tribunal or Commission. 

(c) The Arbitral Tribunal may also, in the case of proceedings 
instituted by a national of a Party to the Convention and upon prelimin
ary application by the respondent : 

(d) 
vote. 

(i) order that national to give security for costs ; or 

(ii) dismiss the claim if, from the statements made by that 
national to the Tribunal, the institution of the proceedings 
appears frivolous or vexatious. 

Decisions of the Arbitral Tribunal may be made by a majority 

7. The Arbitral Tribunal shall afford to all parties a fair hearing. It 
may render :1n award on the default of a party. Any award shall be 
rendered in writing, signed by the majority of the Arbitral Tribunal, 
and delivered publicly. A signed counterpart of the award shall be 
transmitted to each party. Any such award shall be final. Each party 
to the proceedings shall comply with any such award rendered by the 
Arbitral Tribunal. 
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