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This book is about the FET standard under NAFTA Article 1105. The
law on this area has been subject to heavy debate and substantial
case law. The first element under discussion will be the origin and
development of the concept of the ‘minimum standard of treatment’,
which provides protection for investors under international law
(section §1.01). The next section will focus primarily on the
emergence of the FET standard after the Second World War, and
most importantly, the reasons for its development in treaty practice
(section §1.02). The last section will then undertake an examination
of the controversial question of the interaction between the minimum
standard of treatment and the FET standard (section §1.03).

§1.01. The Minimum Standard of Treatment

The historical aspects of the emergence of the minimum standard of
treatment have already been the subjects of substantial scholarship
on international law.(1) Moreover, a page "13" number of recent
articles(2) and books(3) have also made a significant contribution to
the better understanding of the concept of the minimum standard of
treatment. The purpose of this section however, will be to offer a tour
d'horizon of the concept rather than a detailed analysis of its
complex ramifications.

[A]. The Origin of the Concept

The origin of the minimum standard of treatment stems from the
international law doctrine of State responsibility for injuries to aliens.
It is rooted in a due diligence obligation for States to respect the
rights of foreigners within their country. Before the twentieth century,
the prevailing view was that individuals conducting business in
another State should be subject to the law of that State.(4) One
reason for the emphasis on local law was that, in many
circumstances, Western States simply felt that there was no need
for any international rules protecting their nationals abroad. Such
was the case in the context of investments made in imperial State
colonies (in Africa and parts of Asia for instance).(5) There was also
no need for any ‘international law’ protection in the different context
of the ‘extraterritoriality’ system that was imposed by powerful
European States upon independent (yet weaker) States in Asia (the
most well-known example being that of the legations in Chinese
cities).(6) Thus, under these ‘unequal treaties'(7) of capitulation,
foreigners were not subject to local laws and representatives of their
States adjudicated their disputes under their own laws.(8)

Another reason for the prevalence of the host State's laws was the
strong opposition from many States, especially in Latin America, to
any other solution. At the time, the Argentinian scholar Carlos Calvo
developed a theory whereby foreigners should receive a treatment
that was not more favorable than that accorded to nationals page
"14" of the host State.(9) The Calvo doctrine also required foreigners
to give up their right to receive diplomatic protection from their home
State and prohibited access to international arbitration for dispute
resolution. This view was based on the fundamental international law
principle of the sovereign equality of States.(10) Latin American
States adopted this position to counter so-called ‘gunboat
diplomacy’ and other interferences in their internal affairs by
Western States.(11) Such interferences by Western States had often
been made under the pretext of protecting the interests of their
nationals abroad.(12) In this context, many States rejected the idea
that there existed any obligation under international law to accord a
minimum protection to foreigners.(13)

Despite a strong opposition by many States, the early twentieth
century nevertheless saw the gradual emergence of a minimum
standard of treatment.(14) The development of this new standard of
treatment grew out of a concern of capital-exporting States that
governments of the territories receiving the investments lacked the
most basic measures of protection for aliens and their property.(15)
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At the time, the minimum standard focused almost exclusively on
the non-discriminatory aspects of the treatment of aliens and the
prevention of denial of justice.(16) These concerns were legitimate
and warranted due to the numerous acts of expropriation without
compensation that took place in Russia in the context of the
Revolution of 1917 and in Mexico in the turmoil of the 1930s.(17)

Western States argued that all governments were bound under
international law to treat foreigners with at least a minimum standard
of protection.(18) Such minimum standard of treatment was required
precisely because the existing standard of protection in many
countries was considered too low.(19) As further explained by US
Secretary of State, Mr. Elihu Root in an article published in 1910,
States sought to establish a threshold below which certain
treatments would be deemed unacceptable and contrary to
international law:

Each country is bound to give to the nationals of
another country in its territory the benefit of the same
laws, the same administration, the same protection,
and the same redress for injury which it gives to its
own citizens, and neither more nor less: provided the
protection which the country gives to its own citizens
conforms to the established standard of civilization.
There is [however] a standard of justice page
"15" very simple, very fundamental, and of such
general acceptance by all civilized countries as to
form a part of the international law of the world. The …
system of law and administration shall conform to this
general standard. If any country's system of law and
administration does not conform to that standard,
although the people of the country may be content to
live under it, no other country can be compelled to
accept it as furnishing a satisfactory measure of
treatment of its citizens.(20)

Several decades later, the NAFTA S.D. Myers tribunal would explain
why such an ‘absolute’ (non-contingent)(21) standard of treatment is
still necessary in modern investment treaty practice:

The inclusion of a ‘minimum standard’ provision is
necessary to avoid what might otherwise be a gap. A
government might treat an investor in a harsh, injurious
and unjust manner, but do so in a way that is no
different than the treatment inflicted on its own
nationals. The ‘minimum standard’ is a floor below
which treatment of foreign investors must not fall, even
if a government were not acting in a discriminatory
manner.(22)

[B]. The Neer Case and Its Relevance Today

Notwithstanding early disagreements between States, international
jurisprudence slowly developed the concept of a minimum standard
of protection.(23) While a number of cases have had a significant
impact on the emergence of that standard,(24) special attention
should be given in the NAFTA context to the particularly important
Neer case of 1926. The case was decided by the US-Mexico Claims
Commission, which was established in the 1920s to adjudicate
claims arising out of a widespread unrest in Mexico, which caused
harm to U.S. nationals.(25) The case involved a claim for
compensation for the death of an American citizen, Mr. Paul Neer,
and alleged that ‘the Mexican authorities showed an unwarrantable
lack of diligence or an unwarrantable lack of intelligent investigation
in prosecuting the culprits'.(26) While the Commission dismissed the
claim, it nevertheless provided for an explanation of the minimum
standard:

The propriety of governmental acts should be put to
the test of international standards, and … the
treatment of an alien, in order to constitute an
international delinquency, should amounts to an
outrage, to bad faith, to wilful neglect of duty, page
"16" or to an insufficiency of governmental action so
far short of international standards that every
reasonable and impartial man would readily recognize
its insufficiency.(27)

As noted by one writer, ‘the Commission attempted to define the
international standard by means of analogy, deriving criteria of
procedural outrage from the better-established rules of denial of
justice and then applying these more generally’.(28) The Neer case
has had considerable influence on the emergence of the concept of
a minimum standard of treatment.(29) In fact, international law
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casebooks typically refer to Neer as evidence of the existence of
such a standard.(30) This conclusion has recently been contested by
several writers who have indicated that limited weight should be
given to a three-page award which only makes a general statement
not substantiated by State practice.(31) In the recent Railroad
Development Corporation case, the tribunal also stated that the
Commission ‘did not formulate the minimum standard of treatment
after an analysis of State practice’ and further noted that it was
‘ironic that the decision considered reflecting the expression of the
minimum standard of treatment in customary international law is
based on the opinions of commentators and, on its own admission,
went further than their views without an analysis of State practice
followed because of a sense of obligation’.(32) Others have rightly
highlighted the fact that the case does not involve any issues related
to the protection of investments per se,(33) therefore arguing that the
award would only be relevant for ‘cases of failure to arrest and
punish private actors of crimes against aliens'.(34) The Mondev
tribunal has persuasively explained this position as follows:

The Tribunal would observe, however, that the Neer
case, and other similar cases which were cited,
concerned not the treatment of foreign investment as
such but the physical security of the alien. Moreover
the specific issue in Neer was that of Mexico's
responsibility for failure to carry out an effective police
investigation into the killing of a United States citizen
by a number of armed men who were not even alleged
to be acting under the control or at the instigation of
Mexico. In general, the State is not responsible for the
acts of private parties, and only in special page
"17" circumstances will it become internationally
responsible for a failure in the conduct of the
subsequent investigation. Thus there is insufficient
cause for assuming that provisions of bilateral
investment treaties, and of NAFTA, while incorporating
the Neer principle in respect of the duty of protection
against acts of private parties affecting the physical
security of aliens present on the territory of the State,
are confined to the Neer standard of outrageous
treatment where the issue is the treatment of foreign
investment by the State itself.(35)

In spite of these sound criticisms, it remains that recent investment
tribunals still refer to the Neer ‘standard’ as reflecting the ‘traditional’
definition of the minimum standard of treatment in international
law.(36) Moreover, the Neer standard has been repeatedly invoked by
parties in modern investor-State arbitration disputes. As observed by
one writer, ‘after languishing three-quarters of a century in relative
obscurity, Neer was, it seems, resuscitated in Canada's pleadings
in the S.D. Myers and Pope & Talbot cases'.(37) In its 2002 award,
the Pope tribunal portrayed Canada's position as being one where
‘the principles of customary international law were frozen in amber at
the time of the Neer decision’.(38) In fact, in other subsequent
arbitration proceedings of the same year, Canada refuted ever having
taken such a position.(39)

As further discussed below,(40) there is a large consensus in the
literature that the Neer case offers very little value in determining the
actual content of the minimum standard of treatment in the context
of contemporary international investment law.(41) This is essentially
because the standard has evolved substantially since the 1920s.
Thus, as explained by the ADF tribunal, ‘there appears no logical
necessity and no concordant state practice to support the view that
the Neer formulation is automatically page "18" extendible to the
contemporary context of treatment of foreign investors and their
investments by a host or recipient State’.(42) This statement has
also been endorsed by several other NAFTA tribunals.(43) However,
in the specific context of NAFTA where Article 1105 refers expressly
to the minimum standard of treatment (in its title), a number of
recent tribunals have adopted a different position. Two recent NAFTA
awards have thus held that the ‘required severity of the conduct as
held in Neer is maintained’ (Cargill(44) ) or that the ‘fundamentals of
the Neer standard thus still apply today’ (Glamis(45) ).(46) This
conflicting NAFTA case law on this question will be examined
below.(47)

[C]. Challenges to the Existence of a Minimum Standard of
Treatment and the Proliferation of BITs

The evolution of the minimum standard until the 1940s has been
summarized by Paparinskis as follows:

The creation of the international minimum standard
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(…) passed through a number of stages. The first
stage is reflected in the nineteenth-century state
practice, (almost) exclusively focusing on the non-
discriminatory aspects of the treatment of aliens and
denial of justice. Elihu Root's speech of 1910
illustrates the second stage of development,
simultaneously explicit about the non-exhaustive
nature of the non-discriminatory aspect of the
international standard, and uncertain and contradictory
about the source and content of this exception that
could go further and apply to outrageous cases. The
third stage is exemplified by the 1926 award of the
US-Mexico General Claims Commission in the LFH
Neer and Pauline Neer (Neer) case. The Commission
attempted to define the international standard by
means of analogy, deriving criteria of procedural
outrage from the better-established rules of denial of
justice and then applying these more generally. Neer
was a relative improvement, attempting to give some
juridical certainty to the previously indefinable
exception (…). However and simultaneously, the focus
on procedural outrage made it more complicated to
develop rules that fell outside this paradigm (…).
Despite the implicit consensus of the nineteenth
century and the first decades of the twentieth century
on the existence of such a rule and the explicit
confirmation by the PCIJ in the 1920s, State practice

page "19" in the 1930s Hague Conference during the
1930s raised questions about the continuing
correctness of this view.(48)

In the context of large-scale expropriations that took place after the
Second World War in Eastern Europe, the concepts of denial of
justice and the minimum standard were considered unsatisfactory in
addressing such wrongs; arbitration practice focuses instead on the
issue of compensation.(49) In the 1960s and 1970s, a group of
States revived the opposition towards the concept of the minimum
standard of treatment. This era was fundamentally marked by the
arrival of a growing number of newly independent States in Asia and
Africa that openly contested the legitimacy of existing customary
international law. These States demanded a revision of these
‘outdated’ rules that did not respond to the fundamental changes
that had prevailed in the international community since the end of
the colonization period.(50) According to one prominent scholar,
these States ‘[did] not easily forget that the same body of
international law that they [were] now asked to abide by, sanctioned
their previous subjugation and exploitation and stood as a bar to
their emancipation’.(51) Developing States thus rejected having to
provide any minimum standard of protection to foreign investors
under customary international law.(52) The conflicting ideologies of
the time are summarized as follows by Judge Schwebel:

Capital-exporting States generally maintained that
host States were bound under international law to treat
foreign investment at least in accordance with the
‘minimum standard of international law’; and where the
host State expropriated foreign property, it could
lawfully do so only for a public purpose, without
discrimination against foreign interests, and upon
payment of prompt, adequate and effective
compensation. Capital importing States maintained
that host States were not in matters of the treatment
and taking of foreign property bound under
international law at all; that the minimum standard did
not exist; and that States were bound to accord the
foreign investor only national treatment, only what their

page "20" domestic law provided or was revised to
provide. The foreign investor whose property was taken
was entitled to no more than the taking State's law
afforded.(53)

A compromise between these different approaches was eventually
reached in 1962 with the adoption by the United Nations General
Assembly of the Resolution on Permanent Sovereignty over Natural
Resources affirming the right for host States to nationalize foreign-
owned property, but nevertheless requiring ‘appropriate
compensation’ in accordance with international law.(54) The so-called
‘Hull formula’ which provided for ‘prompt, adequate and effective’
compensation in the event of expropriation was, however, rejected
by developing States in 1974 with the General Assembly's adoption
of the Charter of Economic Rights and Duties of States.(55) Under
this ‘New International Economic Order’ the requirement to provide
‘appropriate compensation’ for expropriation still existed, but any
related disputes (or ‘controversy’) had to be ‘settled under the
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domestic law of the nationalizing State and by its tribunals' and not
by an international tribunal under international law. The debate on
this issue of compensation for expropriation illustrates a lack of any
broad international consensus on the existing protection for foreign
investors. In the famous Barcelona Traction case of 1970, the
International Court of Justice (‘ICJ’) explained that such a lack of
consensus prevented the development and crystallization of rules of
customary international law in the field of international investment
law:

Considering the important developments of the last
half-century, the growth of foreign investments and the
expansion of international activities of corporations, in
particular of holding companies, which are often
multinational, and considering the way in which the
economic interests of states have proliferated, it may
at first sight appear surprising that the evolution of the
law has not gone further and that no generally
accepted rules in the matter have crystallized on the
international plane.(56)

It is in this historical context that bilateral investment treaties
emerged. As explained by two scholars, it is precisely because
‘customary law was deemed be too amorphous and not be able to
provide sufficient guidance and protection’ to foreign investors that
capital-exporting and developing States started to frenetically
conclude ad hoc BITs.(57) The 1990s were marked by a new era of
globalization. As explained by Schreuer and page "21" Dolzer,
as a result of the new climate of international economic relations of
the 1990s, ‘the fight of previous decades against customary rules
protecting foreign investment had abruptly become anachronistic
and obsolete’.(58) Consequently, by the 1990s, ‘the tide had turned’
and developing States were no longer opposed to the application of
a minimum standard of protection under custom, and instead
granted ‘more protection to foreign investment than traditional
customary law did, now on the basis of treaties negotiated to attract
additional foreign investment’.(59) One fundamental element of such
enhanced protection that was now being offered by States under
BITs is the FET standard (a point further discussed below(60) ).

Finally, reference should be made to the position of several writers
arguing in favor of the ‘return’ of custom precisely because of the
proliferation of BITs. One controversial issue currently being debated
in academia and amongst arbitrators is whether BITs represent the
‘new’ custom in this field.(61) For instance, Schwebel believes that
‘customary international law governing the treatment of foreign
investment has been reshaped to embody the principles of law found
in more than two thousand concordant bilateral investment
treaties'.(62) The CME tribunal reached the same conclusion in its
ruling.(63) The Mondev tribunal also held that the ‘content’ of ‘current
international law’ was ‘shaped by the conclusion of more than two
thousand bilateral investment treaties and many treaties of
friendship and commerce’.(64) According to the writers advocating for
the return of custom, the content of custom would now simply be
the same as that of thousands of BITs.(65) As pointed out by one
writer, it is quite a paradox that the process of ‘treatification’ that
emerged because of the lack of customary rules in international
investment law, could somehow have led to the creation of
custom.(66) In any event, the present author has explained
elsewhere the page "22" reasons for which the preferable view is
that custom in the field of international investment law does not
correspond to the total sum of 2,500 BITs.(67)

[D]. The Minimum Standard of Treatment Is a Norm of
Customary International Law

Despite some disagreement between States on the existence of the
minimum standard of treatment in the last few decades, the concept
is nowadays predominantly recognized as a rule of customary
international law. This means in practical terms that this obligation
applies to all States, including those that have not entered into any
BITs. It also means that the standard of protection can be invoked
by any foreign investor regardless of whether its State of origin has
entered into a BIT with the country where it makes its
investment.(68)

A number of States have explicitly stated that the minimum
standard of treatment was part of customary international law. This
is, for instance, the position taken by the Member States of the
Organization for Economic Co-operation and Development (OECD)
in the context of the 1967 OECD Draft Convention,(69) and as stated
in a more recent 2005 report as well.(70) This (now) undisputed fact
has also been recognized by several NAFTA awards, including
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Mondev,(71) Waste Management,(72) and Glamis.(73)

page "23"

This position has also been adopted by a majority of writers.(74) In
fact, only a few scholars have rejected the customary status of the
minimum standard of treatment. Porterfield, for instance, believes
that the assumption that customary international law includes a
minimum standard of treatment has ‘never been supported by any
comprehensive empirical study of the actual practice of nations with
regard to foreign investment’.(75) He is also critical of the role played
by tribunals' decisions as ‘guiding the evolution of the minimum
standard’.(76) Another prominent writer taking this position is
Sornarajah who denies the existence of any rule of customary law
since ‘it would be difficult to show that there was free consent on the
part of all the developing states to the creation of any customary
international law’ in international investment law.(77) For Sornarajah,
any such rules of custom would have been imposed on developing
States which have always rejected them:

The formation of customary principles has been
associated with power. The role of power in this area
is evident. Powerful States sought to construct rules of
investment protection largely aimed at developing
States by espousing them in their practice and
passing them off as customary principles. They were
always resisted …Nevertheless, the norms that were
supported by the developed states were maintained on
the basis that they were accepted as custom though
that was never the case. The significance of the
General Assembly resolutions associated with the
New International Economic Order is that they
demonstrated that there were a large number, indeed
a majority, of states of the world, which did not
subscribe to the norms maintained by the developed
world. After that, it was no longer credible to maintain
that there was in fact an international law on foreign
investment, though the claim continues to be made
simply because of the need to conserve the gains
made for investment protection by developed
States.(78)

Sornarajah also believes that even ‘if there was such customary
international law, many developing States would regard themselves
as persistent objectors who were not bound by the customary
law’.(79) The present author has argued elsewhere that tribunals

page "24" should not apply the controversial concept of
persistent objector in the context of international investment law.(80)

In subsequent writing, Sornarajah admits that a minimum standard
may have emerged, but only amongst NAFTA Parties in the context
of a regional custom.(81)

In any event, this theoretical controversy is of limited importance in
the specific context of NAFTA. Thus, the title of Article 1105 refers
to the minimum standard of treatment. As pointed out by the ADF
tribunal, in the context of NAFTA ‘the long-standing debate as to
whether there exists such a thing as a minimum standard of
treatment of non-nationals and their property prescribed in
customary international law, is closed’.(82) The Mondev tribunal also
mentioned:

[I]t is clear that Article 1105 was intended to put at
rest for NAFTA purposes a long-standing and divisive
debate about whether any such thing as a minimum
standard of treatment of investment in international law
actually exists. Article 1105 resolves this issue in the
affirmative for NAFTA Parties.(83)

[E]. The Content of the Minimum Standard of Treatment

If there is no doubt as to the existence of a minimum standard of
treatment that must be respected by States and the fact that this is
a customary norm of international law, what remains controversial is
to determine the actual content of that standard.

The minimum standard of treatment is an umbrella concept, which
in itself, incorporates different elements. As pointed out by Roth in
1949, ‘the international standard is nothing else but a set of rules,
correlated to each other and deriving from one particular norm of
general international law, namely that the treatment of an alien is
regulated by the law of nations'.(84) Similarly, for Newcombe, the
minimum standard of treatment ‘consists of a series of
interconnecting and overlapping elements or standards that apply to
both the treatment of foreigners and their property’.(85) The United
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States has consistently interpreted the minimum standard of
treatment as an umbrella concept in NAFTA proceedings. The
submission by the United States in ADF stands as a noteworthy
exemplification of this position: page "25"

The ‘international minimum standard’ embraced by
Article 1105(1) is an umbrella concept incorporating a
set of rules that over the centuries have crystallized
into customary international law in specific contexts.
The treaty term ‘fair and equitable treatment’ refers to
the customary international law minimum standard of
treatment. The rules grouped under the heading of the
international minimum standard include those for
denial of justice, expropriation and other acts subject
to an absolute, minimum standard of treatment under
customary international law. The treaty term ‘full
protection and security’ refers to the minimum level of
police protection against criminal conduct that is
required as a matter of customary international law.

The rules encompassed within the customary
international law minimum standard of treatment are
specific ones that address particular contexts. There
is no single standard applicable to all contexts. The
customary international law minimum standard is in
this sense analogous to the common-law approach of
distinguishing among a number of distinct torts
potentially applicable to particular conduct, as
contrasted with the civil-law approach of prescribing a
single delict applicable to all conduct. As with
common-law torts, the burden under Article 1105(1) is
on the claimant to identify the applicable rule and to
articulate and prove that the respondent engaged in
conduct that violated that rule.(86)

In Glamis, the tribunal agreed with the United States' description of
the minimum standard of treatment as an umbrella concept.(87) It
also explained that Mexico had adopted the same position.(88) The
Cargill and Mobil tribunals also endorsed this umbrella concept
description.(89)

A number of writers have emphasized the vagueness of the concept
of the minimum standard of treatment and its lack of precise
content.(90) In a recent 2012 report, UNCTAD also stated that the
minimum standard is ‘highly indeterminate, lacks a clearly defined
content and requires interpretation’.(91) The report suggests that
‘[t]he MST is a concept that does not offer ready-made solutions for
deciding modern page "26" investment disputes; at best, it gives
a rough idea of a high threshold that the challenged governmental
conduct has to meet for a breach to be established’.(92)

Roth's identification of eight rules on the treatment of aliens in 1949
(not dealing specifically with foreign investment) constitutes an
earlier attempt to define the actual content of the minimum standard
of treatment.(93) A recent OECD report states that ‘case law points
to a number of areas across which the notion of an international
minimum standard applies' including ‘the administration of justice in
cases involving foreign nationals, usually linked to the notion of
denial of justice’, ‘the treatment of aliens under detention’, full
protection and security, and finally, the ‘general right of expulsion by
the host State’ which ‘should be the least injurious to the person
affected’.(94) The 2012 UNCTAD report merely indicates that ‘[t]he
MST is often understood as a broad concept intended to encompass
the doctrine of denial of justice along with other aspects of the law of
State responsibility for injuries to aliens'.(95) The report refers in turn,
to an earlier 2004 OECD report(96) concluding that ‘the international
minimum standard applies in the following areas: (a) the
administration of justice, page "27" usually linked to the notion
of the denial of justice; (b) the treatment of aliens under detention;
and (c) full protection and security’.(97) The UNCTAD report
concluded that ‘there are no other aspects of the MST that have
become apparent to date in customary international law’.(98) Other
writers have defined the content of the minimum standard more
broadly.(99)

In sum, there is a large consensus to the effect that the minimum
standard of treatment encompasses (at the very least):

– An obligation for host States to prevent denial of justice in the
administration of justice.

– An obligation not to expropriate a foreign investor's investment
unless the taking is for a public purpose, as provided by law,
conducted in a non-discriminatory manner and with
compensation in return.
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– An obligation to prevent arbitrary conduct.
– An obligation to provide investors with ‘full protection and

security’.

One of the most controversial questions in the field of investor-State
arbitration (further examined below(100) ) is whether or not the FET
standard is one of the elements encompassed within the larger
umbrella concept of the minimum standard of treatment or whether
the FET is an autonomous standard.

§1.02. The Fair and Equitable Treatment Standard

Just like the minimum standard of treatment, the FET is an
‘absolute’ (non-contingent) standard of treatment.(101) It is quite
different from the national treatment (a ‘relative’ standard), which is
defined by reference to the treatment accorded to other specific

page "28" investments (i.e., the treatment accorded by the host
State to its own investors).(102) On the contrary, the FET standard
‘applies to investments in a given situation without a reference to
how other investments or entities are treated by the host State’.(103)

The history of the emergence of the FET clause has previously been
examined in detail by several authors.(104) For the purposes of this
book, it suffices to simply highlight some of the most salient
features of these important historical developments (section
§1.02[A]). One important question that will be addressed below is
why States began to include such a standard in their BITs in the
1960s and 1970s, a period where the very existence of the minimum
standard of treatment under international law was a highly
contentious issue (section §1.02[B]). Finally, we will examine the
widespread use of the FET standard in modern BITs (section
§1.02[C]).

[A]. Early Appearances of the Standard in Multilateral
Instruments

The first reference to ‘equitable treatment’ can be found at Article
23(e) of the League of Nations Covenant, which commits its Member
States ‘to secure and maintain … equitable treatment for the
commerce of all Members of the League’.(105) The League convened
an International Conference on the Treatment of Foreigners to
develop an applicable standard of treatment under Article 23(e) and
later adopted a Draft Convention on the matter, which did not,
however, refer to any FET obligation.(106)

The 1948 Havana Charter for an International Trade Organization
(hereinafter ‘Havana Charter’) is generally considered as the first
legal instrument that makes reference to the FET standard.(107)

Although the Havana Charter focused on trade issues, it also
contained a number of provisions related to investments including a
reference that a future organization would be authorized to ‘make
recommendations for and promote bilateral or multilateral
agreements on measure designed … to assure just and equitable
treatment for the enterprise …’.(108) It is noteworthy that the Havana
Charter page "29" did not, in itself, provide a guarantee, but
rather that ‘it merely authorized the International Trade Organization
to recommend that this standard be included in future
agreements'.(109) The Havana Charter never came into force. At the
same time, the Organization of American States adopted the
Economic Agreement of Bogotá (hereinafter ‘Bogotá Agreement’) in
1948, which mentioned at Article 22 that ‘foreign capital shall receive
equitable treatment’.(110) The document was, however, never
ratified.(111) It has been argued that the drafters of both the Bogotá
Agreement and the Havana Charter ‘understood the requirement to
provide equitable treatment as additive to a state's duties toward
aliens under customary international law’.(112)

Ten years later in 1959, a group of European businesspersons and
lawyers under the leadership of Mr. Hermann Abs and Lord
Shawcross drafted the Abs-Shawcross Draft Convention on
Investments Abroad. The document specifically offered protection in
terms of ‘fair and equitable treatment’ to foreigner's property.(113) The
clause offered wide protection and covered ‘the most constant
protection and security’ and forbade discrimination against a
foreigner's property.

In 1967, the OECD developed a convention to protect private
property: the Draft Convention on the Protection of Foreign Property
(hereinafter ‘Draft Convention’).(114) It provides that ‘each party shall
at all times ensure FET to the property of the nationals of the other
parties'.(115) One of the reasons why the Draft Convention included
such a reference to FET may be because several OECD members
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had, at the time, already started to adopt the FET clause in their
respective BITs (a point discussed below(116) ).(117) Although the
Draft Convention was never opened for signature, its importance
should not be underestimated since it ‘represented the collective
view and dominant trend of OECD countries on investment
issues'.(118) The Draft Convention also provided OECD Member
States with guidelines that were subsequently used by them as a
model to draft their own BITs.(119) In fact, it has been rightly
observed that the many textual similarities between the different
treaty models used by developed OECD Member States as a basis
for treaty negotiation with developing countries, has led to a greater

page "30" uniformity in BIT language.(120) Thus, the origin of the FET
clause that is now commonly found in modern BITs can (at least in
part) be traced to this 1967 OECD Draft Convention.(121)

Finally, it is worth mentioning that a number of non-binding
instruments have also included protective measures for FET,(122)

including the Draft United Nations Code of Conduct on Transnational
Corporations,(123) and the 1992 World Bank Guidelines on the
Treatment of Foreign Direct Investment.(124)

[B]. Reasons for the Emergence of the Standard in BITs in the
1960s and 1970s

The failure to negotiate multilateral accords eventually led States to
enter into bilateral agreements instead.(125) The common feature of
the FET standard in the above-mentioned multilateral instruments
certainly influenced States to incorporate such a standard at the
bilateral level.(126) The late 1960s saw a substantial growth in the
number of BITs between developed and developing countries. The
first groups of BITs that mentioned the FET were those concluded
by European States (including Germany and Switzerland) in the
early 1960s.(127) By the 1970s, FET was specifically mentioned in
most BITs between capital-exporting and capital-importing
countries.(128) According to some estimates, the standard was
mentioned in over 300 BITs between the 1960s and 1990s.(129)

One of the most controversial questions discussed in scholarship in
recent years is why States began to include the term ‘fair and
equitable treatment’ in their BITs throughout the 1960s and 1970s.

According to one view, Western States incorporated the concept of
FET in their BITs to simply reflect the minimum standard of
treatment that existed under international law.(130) This approach
has been endorsed by a number of writers.(131) They page
"31" typically refer to the above-mentioned 1967 OECD Draft
Convention as representing the position of developed States at the
time on matters of protection of foreign investments.(132) This is
because the OECD's Commentary to the 1967 Draft Convention
indicated that the concept of FET flowed from the ‘well established
general principle of international law that a State is bound to respect
and protect the property of nationals of other States'.(133) The
Drafting Committee also added that the phrase FET refers to ‘the
standard set by international law for the treatment due by each
State with regard to the property of foreign nationals' and that ‘the
standard required conforms in effect to the minimum standard which
forms part of customary international law’.(134) The same position
was also taken by OECD Member States in 1984.(135) This position
is also confirmed by the practice of some Western States.(136) This
narrative has, however, been subject to dissent by many
scholars.(137) While it is possible that the OECD commentary
reflected what their Member States (all developed States)
themselves viewed as what page "32" was customary
international law at the time, they were certainly not representative
of what developing States believed was their legal obligations in the
1960s.(138)

As explained by two scholars, the use of a ‘different and more
politically neutral term [FET] might be explained by the historical
political sensitivities regarding the minimum standard of treatment’,
which was ‘historically viewed with suspicion because of the legacy
of gun-boat diplomacy and imperialism’.(139) For these writers, ‘[f]air
and equitable treatment may simply have been viewed as a
convenient, neutral and acceptable reference to the minimum
standard of treatment’.(140) It has also been argued that developing
States have long-refused to incorporate the FET clause in their BITs
precisely because Western States have viewed it as the equivalent
of the minimum standard of treatment existing under international
law.(141)

A more convincing approach has been adopted by a number of
writers, wherein the growing use of the term ‘fair and equitable
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treatment’ by Western States in BITs was intended to counter the
assertion made by developing States about the inexistence of any
minimum standard of treatment under international law.(142) Thus,
Western States started including such a reference in their BITs in
the 1960s precisely because of the ambiguities surrounding the
concept of the minimum standard of treatment.

The actual drafting language used by States in their BITs supports
this approach. As pointed out by two authors, ‘if the parties to a
treaty want to refer to customary international law, one would
assume that they will refer to it as such rather than using page
"33" a different expression’.(143) Incidentally, most BITs do not make
such an explicit link to the minimum standard of treatment under
custom.(144) The present author's own survey of some 365 BITs has
shown that only 19% of the treaties examined do make such an
explicit reference to ‘international law’ and that a mere 1% refer to
‘customary international law’.(145) For the vast majority of BITs
containing an FET clause that does not make reference at all to
international law, the standard should not be considered as an
implicit reference to the minimum standard of treatment.(146) Thus,
‘[a]s a matter of textual interpretation, it seems implausible that a
treaty would refer to a well-known concept like the “minimum
standard of treatment in customary international law” by using the
expression “fair and equitable treatment”’.(147) This is especially the
case considering the (above-mentioned) contentious debates
between developed and developing States as to the very existence
of a minimum standard of treatment.(148) As pointed out by
Vasciannie:

bearing in mind that the international minimum
standard has itself been an issue of controversy
between developed and developing states for a
considerable period, it is unlikely that a majority of
states would have accepted the idea that this standard
is fully reflected in the fair and equitable standard
without clear discussion.(149)

In sum, there are good reasons to interpret the increased use of the
term ‘fair and equitable treatment’ by States in their BITs as a
reference to something other than the minimum standard of
treatment under customary international law. This seems to be the
most compelling approach considering the origin and the historical
development of the FET standard. Yet, as logical and sound as it
may be, this interpretation is not convincing in cases where a BIT
does in fact explicitly link the FET standard to ‘international law’.
Moreover, this interpretation is simply not sustainable in situations
where parties to a treaty have expressly stated that their intention
was in fact for the page "34" FET standard to make reference to
the minimum standard of treatment under custom. These vexing
questions are further discussed below.(150)

[C]. The Widespread Use of the Standard in Modern BITs

A detailed analysis conducted in the early 1990s of 335 BITs shows
that only 28 BITs did not include a reference to FET.(151) From the
1990s onwards, the standard has been included in the vast majority
of BITs. Thus, the model BITs adopted by most capital-exporting
countries such as Canada, the United States, Germany, the United
Kingdom and France, all incorporate an FET clause.(152) It was
estimated at the time that by the year 2000, ‘bilateral investment
treaties which omit reference to fair and equitable treatment
constitute the exception rather than the rule’.(153) This is confirmed
by Tudor's recent book published in 2008 examining 365 BITs with
only 19 of them not containing a reference to fair and equitable
treatment.(154) The present author has conducted its own analysis in
2012 of some 365 treaties (not the same treaties as those examined
by Tudor) and concluded that only 28 of them did not contain a
reference to FET.(155)

The FET standard is now also found in several multilateral
investment treaties,(156) in a number of recent FTAs (containing
investment chapters),(157) as well as in a number of other multilateral
economic instruments.(158) Another remarkable feature of recent
State practice is the fact that the FET clause has been embraced
not only by developed States, but also by developing States.(159)

The standard has thus been included in regional multilateral
instruments relative to the protection of foreign investments in
Europe,(160) Latin America,(161) Asia,(162) and Africa.(163) The
standard has also been included in BITs entered into between
developing countries;(164) and in Model BITs of developing States
(including Chile and China).(165)
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While the vast majority of BITs include an FET clause, there
nevertheless remains a considerable degree of variation in the actual
content of the clause.(166) These variations can be summarized as
follows:(167)

– Reference to the FET solely in a treaty preamble which therefore
does not impose any binding obligations on the host State.

– Autonomous and unqualified reference to the FET.
– Reference to the FET in combination with other standards of

protection (such as national treatment and the Most-Favored-
Nations clause).

– Reference to the FET with an additional specification that this
treatment prohibits arbitrary and discretionary measures.

– Reference to the FET combined with a reference to international
law.

– Reference to the FET combined with a reference to customary
international law.

The present author's own analysis of some 365 BITs has shown that
a large number of FET clauses (197) contain some additional
specifications that this treatment prohibits arbitrary and/or
discriminatory measures.(168) It also indicates that while a number of
BITs (65) contain an ‘unqualified’ stand-alone FET clause, an equally
significant number of other treaties make explicit reference to
international law (70) or to customary international law (5).(169) This
book focuses on Article 1105 of the NAFTA, which makes explicit
reference to ‘international law’.

§1.03. The Interaction between the Minimum Standard of
Treatment and the Fair and Equitable Treatment Standard

The question of the interaction between the minimum standard of
treatment and the FET standard has been amply debated in the field
of investor-State arbitration. This section first briefly examines this
controversial issue (section §1.03[A]). We will then examine the
practice of tribunals (section §1.03[B]). Finally, a third section will
discuss the specific situation under NAFTA Article 1105 (section
§1.03[C]).

page "36"

[A]. Is the Fair and Equitable Treatment an Autonomous
Standard or Is It Linked to the Minimum Standard of Treatment
Under International Law?

On this issue, the following two distinct approaches have been
adopted by writers:(170)

– First, FET can be viewed as an independent treaty standard that
has a distinct and separate meaning from the minimum standard
of treatment. In this context, the standard would provide
treatment protections above and beyond the minimum standard
of treatment. From this perspective, the level of treatment
required by the host State would be more extensive than that
existing under custom and foreign investors would be given more
rights. This approach is generally referred to as the ‘additive’ or
the ‘plain meaning’ theory (because the terms ‘fair and equitable’
are given their ordinary meaning under such an
interpretation).(171) As further discussed below,(172) it has even
been argued by some supporters of this approach that the FET
has now, in fact, emerged as a rule of customary international
law of its own.(173) For one author, the minimum standard of
treatment and the FET standard should be considered as two
distinct customary standards with only the latter operating in the
field of international investment law.(174)

– Second, FET can be viewed as a reflection of the minimum
standard of treatment under customary international law. From
this perspective (sometimes referred to as the ‘equalizing’
approach), the standard would not provide treatment protections
above and beyond the minimum standard of treatment.(175) Under
this interpretation, the FET standard is one of the elements
encompassed under the umbrella concept of the minimum
standard of treatment.(176)
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As mentioned above,(177) Western States started to include
references to the FET standard in their BITs throughout the 1960s
and 1970s not only because of the ambiguities surrounding the
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concept of the minimum standard of treatment, but also due to the
fact that at the time, developing States were rejecting the concept.
Thus, in the context of BITs between developed and developing
States, the introduction of the FET standard must have had a
distinct meaning in relation to the minimum standard of treatment.
These historical developments support the theory that the FET is an
independent treaty standard with an autonomous meaning from the
minimum standard of treatment. This is the position adopted by the
majority of writers.(178) It should be noted, however, that a number of
scholars have rejected this interpretation.(179)

page "38"

Apart from the historical origin of the FET standard from the 1960s
and 1970s,(180) scholars have put forward a number of other
arguments supporting the autonomous approach. One such
argument frequently invoked is that the minimum standard is not
appropriate to address the complexities of modern trade and
investment.(181) Another argument often cited is that equalizing the
FET standard to the minimum standard would limit the rights offered
to investors to ‘extreme cases' only.(182) The autonomous approach,
on the contrary, ‘offers the foreign Investor a type of guarantee which
is much more generous and designed to be operational’.(183) In
practical terms, it is often argued that to equate the FET standard to
the minimum standard would result in providing investors with a
lower level of protection that would otherwise be provided under the
FET conceived as an autonomous standard.(184) It has also been
argued that it could not have been the intention of States to lower
the standard of protection when in fact they signed treaties to grant
the best protection to investors.(185) For all these reasons, some
writers believe that ‘neither investors nor host States would benefit
from equating the FET standard with the IMS'.(186)

Another often cited argument is that the application of the plain-
meaning approach would have the considerable advantage of
improving ‘the uniformity of the interpretation of the standard issued
by Arbitral Tribunals'.(187) However, the reality is that the adoption of
the plain-meaning approach does not provide much guidance to
tribunals as to how to actually interpret what is ‘fair’ and ‘equitable’.
These are somewhat subjective and vague terms that lack
precision.(188) In fact, the plain-meaning approach may have the
opposite effect by increasing uncertainty with ‘the potential
proliferation of multiple interpretations and applications of the
standard, raising the potential for inconsistent and conflicting
decisions and reasoning’.(189)

A further difficulty raised by the adoption of the plain-meaning
approach is that it does not ‘refer to an established body of law or to
existing legal precedents' but instead ‘presumes that, in each case,
the question will be whether the foreign investor has been treated
fairly and equitably, without reference to any technical understanding

page "39" of the meaning of fair and equitable treatment’.(190) The
fact that arbitral tribunals are invited to apply their own view of what
is ‘fair,’ or ‘equitable’ has been considered by one author as
‘extremely dangerous to good governance’.(191) To be fair, linking
FET with the MST does not eliminate the difficulties associated with
interpretation. For UNCTAD, ‘it presupposes the existence of a
general consensus as to what constitutes the minimum standard of
treatment of aliens under customary international law’ when in fact
‘the minimum standard itself is highly indeterminate, lacks a clearly
defined content and requires interpretation’.(192)

Finally, some writers have argued that the whole controversy is
misguided and that the dichotomy is based on false
assumptions.(193) And while there is some truth to that, this debate
cannot be solved in purely abstract terms. In fact, the practice of
tribunals shows that the solution will essentially depend on the
specific drafting of each FET clause. This question will be discussed
in the next section.

[B]. The Practice of Tribunals: The Solution Depends on the
Drafting of the Fair and Equitable Treatment Clause

As mentioned above, while the vast majority of BITs do include an
FET clause, there exist several different formulations of these
clauses.(194) The most important drafting distinction lies between the
following two groups of provisions:(195)

– Clauses explicitly linking the FET standard to the standard
existing under international law.
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– Clauses containing an unqualified formulation of the FET
obligation (i.e., a stand-alone obligation to provide FET without
any reference to international law).

The approach developed by tribunals shows that these different
formulations are pivotal elements in the determination of the actual
scope of the FET obligation. Thus, arbitral tribunals have adopted
either the plain-meaning or the equalizing approach page
"40" depending on the actual drafting of the FET clause.(196) This is
the conclusion reached by a 2004 OECD paper:

Because of the differences in its formulation, the
proper interpretation of the ‘fair and equitable
treatment’ standard depends on the specific wording of
the particular treaty, its context, the object and
purpose of the treaty, as well as on negotiating history
or other indications of the parties' intent. For example,
some treaties include explicit language linking or, in
some cases limiting, fair and equitable treatment to
the minimum standard of international customary law.
Other treaties which either link the standard to
international law without specifying custom, or lack
any reference to international law, could, depending on
the context of the parties' intent, for example, be read
as giving the standard a scope of application that is
broader than the minimum standard as defined by
international customary law.(197)

A 2012 UNCTAD report further suggests that the drafting variations
in FET clauses have in fact been interpreted as meaning different
content as well as different thresholds:

[The] identification of the correct source of the FET
standard – whether it is grounded in customary
international law or is a self-standing obligation – can
have important consequences in terms of the
standard's content and, more precisely, of the types of
State measures that can be challenged as well as the
required threshold for finding a violation, that is, the
required degree of seriousness of the breach.(198)

Many arbitral tribunals have therefore interpreted an unqualified FET
standard as ‘delinked from customary international law’ and have
therefore ‘focused on the plain-meaning of the terms “fair” and
“equitable,”’ which ‘may result in a low liability threshold and brings
with it a risk for State regulatory action to be found in breach of
it’.(199) This phenomenon has been recognized by many
scholars.(200) The vast majority of tribunals have interpreted an
unqualified FET standard as having an autonomous page
"41" character, which hence provides a level of treatment higher
than under the minimum standard.(201) In fact, only a limited number
of tribunals have interpreted an unqualified FET standard as an
implicit reference to international law.(202)

A good illustration is the tribunal's reasoning in Saluka, which held
that the FET standard had an autonomous character in the specific
context of the BIT at hand precisely because it was not linked to
international law.(203) The tribunal added that in the context of such
an autonomous FET clause, ‘in order to violate the standard, it may
be sufficient that States' conduct displays a relatively lower degree
of inappropriateness'(204) while in contrast, under the minimum
standard, ‘in order to violate that standard, States' conduct may
have to display a relatively higher degree of inappropriateness'.(205)

This situation contrasts with the approach adopted by tribunals
faced with an FET clause containing an explicit reference to
‘international law’.(206) Tribunals have overall been divided on the
proper interpretation and use of these words. While some tribunals
have held that the term ‘international law’ found in an FET clause
was a reference to the minimum standard under custom,(207) others
have interpreted such an express reference in much the same way
as an unqualified FET standard.(208)

The same assessment can be made with regards to FET clauses
containing a slightly different reference to international law:
‘investment shall at all times be page "42" accorded fair and
equitable treatment … and shall in no case be accorded treatment
less than that required by international law’. Under this clause, the
FET standard is not directly linked or attached to the level of
treatment existing under international law; international law only sets
a floor below which State actions are considered illegal.(209) A
number of tribunals have interpreted such a clause in much the
same way as an autonomous FET clause, thus requiring a
treatment ‘additional to, or beyond that of, customary law’.(210) Other
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tribunals have, on the contrary, held that such a clause provides for
a standard of protection no different than that of the MST under
custom.(211)

The fact that variances in FET clause drafting translates to variances
in content and levels of liability is further evidenced by the reactions
of several States in recent years. Many of them have started to
explicitly specify in their most recent BITs that FET is not only
linked to international law, but that it is a reference to the MST under
custom.(212) As further discussed below,(213) this is clearly the path
that has been followed by NAFTA Parties. This recent phenomenon
however, is not limited to NAFTA States.(214) As further discussed
below,(215) a number of recent treaties not only explicitly state that
‘international law’ is an allusion to custom, but also provide an
express and precise definition of customary international law. States
have also started to conclude treaties that contain language that
provides additional clarification on the meaning of the FET
obligation.(216) The UNCTAD report speaks of an ‘emerging trend’
where BITs are adding ‘substantive content to FET clauses,’ such
as the prohibition of denial of justice or the prohibition of arbitrary,
unreasonable or discriminatory measures.(217) The goal of such
clauses is to clarify the content of the FET obligation and provide
additional predictability with regards to its implementation by States
and potential subsequent interpretation by tribunals.(218) The
language of such a clause may, for instance, be intended to limit the
scope of the content of the FET standard to the denial page
"43" of justice. This approach has been adopted by NAFTA
Parties(219) and also by other States.(220)

[C]. The Specific Features of NAFTA Article 1105

As mentioned above,(221) the present author believes that there are
in general, good reasons to interpret the term ‘fair and equitable
treatment’ found in most BITs, as a reference to something other
than the minimum standard of treatment under custom. This is
certainly the case when an FET clause is unqualified and contains
no reference whatsoever to international law.(222) One notable
difficulty is the interpretation of those other FET clauses that do refer
to international law. Case law seems to be divided on how to
properly interpret such clauses. What was the actual intention of the
parties when they made reference to those terms?(223) In the
present author's view, any possible ambiguities disappear when
there is clear and undeniable evidence that the intention of the State
parties was in fact that the FET standard be considered as a
reference to the minimum standard of treatment under custom.(224)

This is clearly the case under NAFTA Article 1105.
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It follows that the above-mentioned debate as to whether the FET is
an autonomous standard or linked to the minimum standard of
treatment under international law is simply not relevant in the
context of NAFTA Article 1105. Schreuer, for instance, argues that
as a result of the FTC Note (further discussed below(225) ), ‘it may
now be regarded as established that, in the context of Article
1105(1), the concept of fair and equitable treatment is equivalent to
the minimum standard of treatment under customary international
law’.(226)

Under Article 1105, the FET standard must be considered as one of
the elements included in the umbrella concept of the minimum
standard of treatment.(227) In fact, this is evident because the
provision requires NAFTA Parties to provide foreign investors
treatment in accordance with ‘international law’ (a reference to the
minimum standard of treatment as reaffirmed by the FTC Note of
Interpretation(228) ), including fair and equitable treatment. As further
discussed below, several NAFTA tribunals have endorsed this
approach.(229) The Waste Management tribunal made the first ever
attempt by a NAFTA tribunal to provide a comprehensive definition of
the FET standard. The tribunal refers to the ‘minimum standard of
treatment of fair and equitable treatment’.(230) This formulation
suggests that the FET standard is part of the larger concept of the
‘minimum standard of treatment’. The same conclusion was reached
in the Cargill ruling:

In summation, the Tribunal finds that the obligations in
Article 1105(1) of the NAFTA are to be understood by
reference to the customary international law minimum
standard of treatment of aliens. The requirement of fair
and equitable treatment is one aspect of this minimum
standard.(231)

Clearly, Article 1105 must be analyzed under very specific
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parameters that do not exist under most other FET clauses. This
book examines what those specific features are and how they have
influenced NAFTA tribunals' interpretation of that provision. The
specific features of Article 1105 also mean, in turn, that many of the
findings related to this provision are not easily transferable and
applicable to tribunals operating outside of NAFTA. In other words, a
great deal of the controversies examined in this book will have no
impact outside the NAFTA context. This is certainly the case for the
vast page "45" majority of BITs that contain an unqualified FET
clause not linked in any way to international law.(232) Yet, the
conclusion the present author intends to draw from NAFTA case law
will, to a large extent, apply to FET clauses containing language
similar to that of Article 1105 for which the standard is expressly
linked to international law (or to the minimum standard of treatment
under customary international law). Schreuer summarizes the
fundamental reasons why findings of tribunals reached in the context
of NAFTA are irrelevant in the context of FET clauses that are
worded differently:

– Article 1105 refers to the ‘Minimum Standard of Treatment’ in its
heading.

– Article 1105 refers to ‘international law, including fair and
equitable treatment,’ suggesting that the fair and equitable
treatment standard is part of customary international law.

– Article 1105 was the object of a binding interpretation by an
authorized treaty body.(233)
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