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PROCEEDINGS: 08-000138-01.63-CA  

EXPROPRIATION SPECIAL CASE   

PLAINTIFF: THE STATE 

RESPONDENT: KEEPING TRACK LIMITADA 

 

FIRST INSTANCE JUDGMENT N ° 360 - 2013 

ADMINISTRATIVE AND CIVIL COURT OF [Illegible]  

SECOND JUDICIAL CIRCUIT - GOICOECHEA. - At 3:30 p.m.,  February 26, 2013. - 

Expropriation appraisal proceedings established by  THE STATE, represented by Mr. Bernardo 

Lara Flores, of legal age, married, identity card no. 1 - 598-797, resident of San Jose, against 

KEEPING TRACK LIMITED,  legal entity certificate no. 3-102-495476 represented by José Pablo 

Arce Pinar, of legal age,  identity card no. 1-1166-942, in his capacity as attorney-in-fact with 

complete and full authority. - 

RESULTING 

1. The State established  these proceedings, for ruling the amount of indemnification to be 

paid for the land to be expropriated, which will be used for the preservation of the "Parque 

Marino Las Baulas" and to order its registration  on behalf of the Government of Costa Rica. - 

2. That the expropriated was against the  administrative appraisal No. AA-67-2007,  

administrative proceeding Ns 125-2006 

3. The proceedings observed the law and there are no noticeable defects or omissions that 

could invalidate it, or could produce helplessness to any of the parties. - 

WHEREAS 
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PROVEN RIGHTS- For correct resolution of the case,  the following important points are listed 

below : 1 - That the Company called KEEPING TRACK LIMITADA owns the property registered in 

the  District  of Guanacaste, Property ID No. 5 - 1-31865 - 000, Nature: lot 1 woodlands, located 

in the 8th District of Cabo Velas, 3rd County of Santa Cruz, Province of Guanacaste, measuring: 

16,801 meters with 73 sq. decimeters, cadastral map N-G - 0835959-2003. Boundaries. North: 

Agricagua S.A.; South: Lot 1B, this: public street with 58 meters frontage; West: 50-meter State 

inalienable public area, with encumbrances  

[Illegible] notices: 290-07308-01-0901-001; 309-01645-01-0901-001; 

[Illegible] 312-04658-01-905-001; 386-15831-01-800-001 (pages 6 to 10 administrative record) 

2 - That by resolution No 013-2008-MINAE of February 19, 2008, published in the La Gaceta No. 

50 of March 11, 2008, the Executive Power agrees to the expropriation of the property 

described above. (page 56 of the administrative proceding) to be allocated to the project to 

preserve the Parque Marino Las Baulas. 3 - Administrative appraisal AA Ne - Na 67-2206 of the 

administrative proceeding  No.125-2006 dated June 22, 2006, performed by Eng. Arturo 

Morales Meza, official at the Puntarenas Tax Administration, Ministry of Finance, indicated that 

the value of the square meter is Ȼ 9.400.00, for a total of the property to expropriate of Ȼ 

42,625,961.00,  (pages 23-33 of the administrative proceeding) 4 - That in accordance with the 

cadastral map G - 1045234-2006, the expropriated portion 
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consists of an area of 2,642 meters and 81 square decimeters (page 003 of the administrative 

proceeding). 5 - That the respondent company was duly notified of the expropriation process in 

[illegible] administrative  to appear in person for the administrative proceeding  opposing to the 

appraisal given by the Puntarenas Tax Administration, Finance Ministry, pages 43-46 of the 

administrative proceeding. 6 - That the land subject to expropriation is located within the area 

of direct influence of the Parque Nacional Marino Las Bauías  (see administrative appraisal 

pages 23-33 of the administrative proceeding). 7 - That the Constitutional Court,  Vote 2008-

8713 at 9:06 a.m. on May 23 2008, annulled the Zoning Regulations of the District of Cabo 

Velas, issued by the Municipality of Santa Cruz (public access to the judgment on the website of 

the Constitutional Court). 8 - That the Constitutional Court,  Vote 2008-18529 at 8:58 a.m. on 

December 16,  2008, annulled all environmental activities granted within the National Park and 

ordered for the Environmental Technical Secretariat do not process new environmental 

viabilities within the park, suspending and subordinating all building permits issued to 

properties located within the buffer zone (public access to the judgment on the website of the 

Constitutional Court). 9 - That in Vote  2012-8892 at 4:03 p.m. on June 27, 2012 the 

Constitutional Court stated that the basic criteria to use soil according to vulnerability to 

groundwater contamination for the protection of the water resource in the County of Poás is 

applicable in all counties  areas where SENARA approves or makes vulnerability maps 



EXP-08-3S-QI63 000I-CA 
Goicoechea. Calle Blancos.  50 meters west of BNCR, in front of Cafe Dorado.  Telephones:  2545-0101,2545-0068, 2545-0069  .  2545-0070 Fax: 
2241-3371 Email: jconleticioso-sgdoc@poder-judicial.go.cr 

 

 

(public access to the judgment on the website of the Constitutional Court). 10) That the court 

expert appointed in the records, Engineer Oscar Chang Estrada, in a report submitted on June 

18, 2008, dictated that the value per square meter is Ȼ 470.000.00 for the total area to 

expropriate of Ȼ 1,242,120,700.00  (pages 43-48 of the records). 11 - That the third expert in 

disagreement, Eng. Guillermo Andrés Hidalgo Matamoros, submitted his report on February 12, 

2010, determining the square meter from a Ȼ 129,652,33 value,  to a total of Ȼ 480,392,340.00. 

12 - That on December 9, 2008, the property to  be expropriated was recognized in court and 

placed in possession of the State (see minutes of pages 91-94 of the records). - 

 II. - One of the individual rights enshrined in our Constitution, is for the one who seeks 

constitutional protection contained in Article 45, which protects the private property. Although 

the private property is inviolable, dispossession is allowed, but only in specific cases. The 

payment of compensation, in view of the particular interest of citizens, surrenders the benefit 

of the community, and for this reason, no matter how much the State alleges a legally proven 

public interest, the State may expropriate property and rights, with the condition that the 

plaintiff will pay fair compensation to compensate the incurred capital loss. This principle has 

been reiterated by the Constitutional Chamber designating it as “The Principle of Social 

Function of the Property". 
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It is sought for the parties to remain in the same equal terms as they had before the occurrence 

of the fact, so that the dispossessed with the given price can, at least, compensate the property 

that  has been taken from him, and that the State pays a fair,  current, and actual price, in order 

to eliminate the possibility of incurring an unjust enrichment. If the expropriating party 

together with the expropriated party, do not agree with the determination of the “Fair Price”, 

the law establishes appraisal proceedings for expropriation, for the judicial process to resolve 

such disagreement. In order to fulfill the purpose of such proceedings -payment of a fair price- 

and because it is a matter of valuation and special knowledge foreign to the legal realm and 

alien to the science of the judges, help is sought from experts, so that through the study and 

analysis of the opinions that they surrender, we can determine a final settlement amount. In 

addition, the grounds for this resolution should point out that the national case law has  

answered on this topic, and Litigious Administrative Court in resolution No. 81-2001at 11:00 

a.m. of March 20, 2001, quoting the Court of Appeals case law stated: “... VII-The exercise of 

administrative expropriation power is laid out, even at the constitutional level, as a means or 

instrument to attend socio-economic purposes of the State, and above all, in pursuit of the 

common good understood as the interest public, which is reversed in collective needs and social 

purposes. The latter, before its goal, is its own foundation. However, in the daily application of 

this coercive mechanism, the Public Administration must abide, as any other, to the strict 

compliance with legality. In this regard, 
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being the enforced expropriation the coercive subtraction involves  an asset or private right, in 

the hands of a public entity, it operates solely in the cases provided by law and with the 

exclusive capacity of the public authority. For this reason, it requires an economic value 

equivalent compensation for the sacrifice imposed on to the private property, which moreover, 

is neither absolute nor unconditional. Therefore, it is necessary to apply the principle of equality 

in public burdens to restore, as far as possible, the existing equity balance, although this should 

not be confused with extracontractual civil liability for lawful conduct. As can be seen, we 

describe the image with the following features: 1) it involves deprivation or extirpation of 

property rights (or any of its attributes) on an asset (sacrifice), as the expropriation supposedly 

removes the  capacity of enjoyment and disposition; 2) the legally proven public interest must be 

present as the invariable cause of the expropriation; 3) that there must be prior compensation 

under the law, and this being the differentiating factor with the so-called limitations of social 

interest  for reasons of public necessity (see judgment from the 1st Chamber of the Supreme 

Court, 189th at 2:20 p.m. on October 30, 1991). VIII. - This special process, as we know, is aimed 

primarily at establishing the value of the expropriated "thing", with the support of the experts 

answers to the purpose. This implies that the administrative expropriation effects splits into two 

different projections: the strictly legal, which subtracts the right of private property once the act 

has been notified and is firm, and the economic, that while questioned,  loses, in this exclusive 

area, the attributes of enforceability for deferment to the court ruling. It is precisely around this 

last aspect that revolves this type of dispute, as it is not a  surprise that this dispute is about the 

value to 
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cover. Indeed, the financial compensation given in this case,  is the backbone aspect of the 

Institution on the agenda, since it must be a comprehensive repair  understanding the real value 

of the property or of the expropriated right, as well as the damage (emerging and loss of profits 

as a result of the deprivation of the property). In this aspect, it is about to restore the balance of 

values, altered by the administrative act of dispossession. As it was said in the 1st Chamber  of 

the Supreme Court of Justice in its judgment No. 166 at 4:20 p.m. December 18, 1992, ".. .a 

technical of conversion of rights to keep unhurt [illegible] owner... the value of the property or 

right expropriated, and the damage is replaced by [illegible] economic or monetary." Therefore, 

the idea of [illegible] 

leaving the expropriated assets in the same state prior to the deprivation, by conversion or 

replacement of the assets (value of the expropriated assets for an equivalent value in money) ". 

And this is important to bring it up, regarding grievances from both parties, as the State 

considered the price set for the property very high, while the representative of the expropriated 

considers it very low. Therefore, it is paramount to remember that, for fair indemnification (fair 

appraisal), it needs to be real and current, and keeping the  expropriated asset  intact and 

untouched, based on objective criteria that allows to establish, by way of existing parameters, a 

comparative price criteria, according to the current market. It is ultimately to replace the value 

of the expropriated thing (replacement value), exactly as the case law has repeatedly stated, in 

the possibility that the expropriated may acquire a similar thing (Chamber of Cassation No. 92 

at 2:45 p.m., October 7, 1970) ..." 
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III- THE EXPROPRIATION IN THIS CASE. As indicated previously, the Article 45 of our Constitution 

states the following: "The private property is inviolable; no one may be deprived of his own 

property, except for legally proven public interest, subject to indemnification under law." From 

this rule, extracted from our Constitution, we may come to the conclusion that, by  rule of 

thumb, the private property is [Illegible] unlawfully interfere in the attributes of property rights, 

attributes embodied in the possession, transformation [Illegible] and any form of its nature. 

Now, [illegible] and the same transcribed rule  highlights that to deprive a person of his 

property should be legally proven public interest and subject to compensation under the law. 

Therefore, from the above constitutional provision, in this case, we can draw the following 

conclusions regarding the expropriation: a) DEPRIVATION OF PROPERTY: The deprivation or 

extirpation of the attributes of ownership occurs, hence the expropriation is not considered as 

a limitation to the attributes of ownership rights, but the lack thereof and therefore 

indemnifiable. An expropriation differs from the limitation of property rights because in the 

latter, the owner reserves to himself the possibility of exploiting normally the asset, excluding 

the portion or function affected by the limitation imposed by the State. If the attributes 

property rights are deprived or if we fall outside the parameters of the simple limitations, if the 

social welfare demands the sacrifice of one or more attributes, they should be compensated. In 

this case this is not a social limitation since the 
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asset  goes entirely to the State; therefore, this is the classic expropriation. b) BY THE STATE: 

The expropriation begins with a declaratory of public interest by the respective Administration, 

which must be justified, notified and  published in the Gaceta (Gazette) (No. 73 of April 17, 

2007);  thereafter, the Executive Power agrees to expropriate the property (Gaceta No. 50 of 

March 11, 2008). Therefore, the expropriation is a unilateral act of public law,  in its [illegible] 

and structure, as the will of the expropriated [illegible] to integrate. Both Article 1 and Article 5 

(both from the Expropriation Act No. 7495) observe that it occurs by a controlling power of the 

Public Administration, being the Executive Power the supreme body of the expropriating entity. 

c) PUBLIC INTEREST: Our third conclusion in respect to Article 45 of the Constitution is the 

necessary existence of a "legally proven public interest”. We can combine this provision with 

Article 50 of the Constitution, which establishes the inalienable duty of the State to procure 

greater good to all the inhabitants of the country. Under Article 74 of the Constitution, it is an 

inalienable right and a social security, and in the case in question, there is not only a proven 

social interest, but also a national and international public interest such as the protection of a 

marine species such as the leatherback turtles. Therefore, the harmonic relationship of Articles 

50 and 74 of our Constitution result in what we know today as the "Rule of Law", according to 

the spirit of the rules and jurisprudential criteria established by the Constitutional Court, 

precisely in its 1441-92 Vote - at 3:45 p.m. on June 2, 1992, provided: "The basic general 

principle of the 
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 Constitution is enshrined in Article 50, providing that "the State shall ensure the greatest 

welfare to all inhabitants of this country, organizing and promoting the most suitable 

distribution of wealth", which together with the declaration of adhesion of the Costa Rican State 

to the Christian principle [illegible] in Article 74  íbidem, it determines the essence of [illegible] 

political and  social we have chosen for our country and define as the Rule of Law, (Our own 

underlining.) The starting point of expropriation is, therefore, the existence of a public interest. 

The social function of the expropriated property in the case in question, is due to the  imminent 

protection of the leatherback turtles, a protection which occurred at first with the creation of 

the  Parque Marino Las Baulas de Guanacaste, by Executive Decree No. 20518-MIRENEM of 

June 5, 1991, and subsequently by Act No. 7524 of August 16, 1995. Since the previous State 

actions were small, there was the need to expand the area of protection, which gave origin and 

justification to this foregoing expropriation case. d) BEFOREHAND INDEMNIFICATION: We must 

make a balance between private interests and the public interests;  the question is if it transfers 

the possession of the  asset to State only the full indemnification is paid or if we cancel it 

partially,  order  entry into possession and then a judgment ruling the amount to pay and 

ultimate transfer of ownership. Our courts have chosen the second option, pursuant to Article 

31 of the Expropriation Act, which states in its final paragraph that the expropriated will vacate 

the property (in two months), provided and when the Administration has deposited the amount 

of the administrative appraisal. In other 
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words, the deposited administrative appraisal constitutes a "beforehand provisional 

indemnification", which allows the administration (a beforehand decision of the court), to take 

possession, but not as owner of the expropriated asset. However, the same law provides that if 

the amount of the administrative appraisal is considered by the judge reasonably and 

summarily very low, he /she may order non-entry into possession. If the party does not agree 

with the administrative appraisal deposited, the work of the judge is directed to revise such 

appraisal and define the current price of the asset that the State must compensate the 

expropriated individual. Once a judgment defining this difference (if any) and the same is 

canceled, ultimate ownership is transferred definitively to the  State, for use in satisfying the 

public interest. In conclusion, the expropriation takes place when the following assumptions are 

fulfilled: a) deprives the property of an individual; b) it occurs by a unilateral action of the State; 

c) by legally proven public interest; d) beforehand indemnification to the expropriated. In this 

way, an analysis of the records makes clear that previous assumptions are configured in full, so 

it will be passed to the next stage of the special expropriation process, that is the analysis of the 

evidentiary elements that allow, in a fair and clear way, to determine the right price that the 

State must pay to the expropriated.  

 IV - EVIDENCE. The judge, besides seeing the review of the administrative appraisal 

carried out, exercises the primary function to define the current price of the asset that the 

State must compensate for the expropriation. Given the fact that the definition of fair price 

corresponds to a technical criteria, and sometimes very specialized, beyond the science of the 

law, the judge must seek help of 
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experts who can shed light on those fields, and then, based on the opinion that such 

professionals provide,  and after a comprehensive, and global analysis, to be able to determine 

the  amount of the indemnification. In this way, we have an administrative appraisal, two 

expert reports, written and photographic documents of different nature that the parties have 

contributed. Article 40 of the Expropriation Act empowers the parties to provide evidence so 

the judge, based on the criteria of article 22 of the same regulatory body, will consider for the 

definition of the fair and final price to indemnify. The administrative appraisal established in 

June 2007, to indemnify for the amount of  Ȼ 42,625,961.00 (see pages 23-33 of the 

Administrative proceedings);  the court survey  held in June 13, 2008 by Eng. Chang Oscar 

Estrada set an amount  of Ȼ 1,242,120.700.00, see pages 44-48 of the principal proceedings, the 

third expert in disagreement with Eng.  Guillermo Andrés Matamoros Hidalgo set the amount 

on Ȼ 480.392.340,79 (see pages 200-208 of the principal). - As there is a difference between the 

amounts of administrative appraisal and the first court expert witness, we proceed to the 

examination of all the proceedings in the record for the definition of a fair price. 

 V - APPRAISAL AND EXPERTISE PROVIDED: Both the administrative appraisal as well the 

surveys, constitute the maximum or minimum limit that the judge has to determine  the 

appraisal; in this case we have an administrative appraisal and a judicial report that we 
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proceed to analyze in accordance with articles 22, 30, 36 and 40 of the Expropriation Act and 

define the total amount that State must pay the  expropriated. a) Administrative appraisal: The 

report starts indicating the reason for the assessment, identifying the owner,  location and the 

surface of the property. The area the property is located in Playa Grande, at 600 meters 

Southeast from the offices of the Parque Nacional Marino Las Baulas. The property is located in 

an area defined, for descriptive purposes, as the area of direct influence of the Parque Marino 

Las Baulas and the Refugio de Vida Silvestre Tamarindo. Access is through 15 km of road No. 21, 

regularly paved, and 17 km of road No. 155, mostly paved in bad conditions up to the village of 

Matapalo, through which a 5 km public road in good condition leads to Playa Grande. The area 

is generally influenced by tourism, allowing the establishment of small hotels, cottages and 

houses. The majority of the communities at Cabo Vela and Tamarindo have drinking water 

services, mainly provided by AyA and secondly by rural aqueducts. Major commerce and 

tourism services development are observed in Playa Tamarindo and in the towns of Villarreal 

and Matapalo, a wing of the districts of Tamarindo and Cabo Velas, respectively. The 

characteristics of the property, object of this report, indicate that it is located 550 metres from 

the offices of the Parque Marino Las Baulas. It is a vacant lot with dividing location, facing 58.00 

meters of a public street  and 40.00 meters of the public area of the Zona Marítima Terrestre, 

with a delimited  boundary of living and dead fence posts with four rows of barbed wire all in 

regular shape. The northern boundary is marked 
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by dead fence posts, the north and south boundaries without barbed wire are not delimited. 

The general topography of the property is flat and level with regard to a public street and the 

terrestrial maritime zone. There is a 40.00 meters path east of the boundary line and it is used 

by the inhabitants of the area;  most of the lot is covered by secondary forest regeneration with 

tree species typical of the area such as guácimo, chapar, brasil, madero negro, naranjillo and 

peccary. To set the unitary value of the lot, the  following aspects were considered: 1) 

characteristic of the area, as the place of the Parque Nacinal Marino Las Bauias, Refugio de Vida 

Silvestre Tamarindo,  tourism development and availability of services [illegible] private, access 

roads and proximity to population centers; 2) characteristics of the property , boundary of the 

Parque Nacional Marino Las Paulas, dividing condition, the front facing public street 

topography, current nature of the land and potential use as part of a protection zone of the 

leatherback turtle nesting  and access to services available  483.59 meters away;  3) 

comparative method and technical procedures for conducting appraisals; 4) equity research in 

the area such as land sales offers in the area, effective sales, expert and people familiar with 

the area and region opinions, area appraisals by the Tax Administration rating to conclude  that 

the value is Ȼ  9,400.00 per square meter.  b) Survey by Eng. Oscar Chang Estrada:  In the 

survey, the expert describes the land, takes into account the location, area and topography, 

access to public services, infrastructure, land use, as well as the reference price per square 

meter in tourism in the County of Santa Cruz, and  also indicates that he  used the comparative 

method or 
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the comparable sales method, substantiating the value of the market, taking into account the 

value of other properties that are in the process of expropriation and  with identical 

characteristics, in order to assign  the value of Ȼ 470,000.00 square meter, for a total of Ȼ 

1,242,120,700.00. (c) Survey of Engineer Guillermo Matamoros Hidalgo: The third expert starts 

indicating that once he analyzes the proceedings, he can assess the administrative appraisal, 

and that once the value of the property  is analyzed and established, the value of the lot will be 

determined [illegible] land in the area Cabo Vela, as a low density population and tourist area. 

To estimate the value of the land, he indicates that with a sample of values of  recent sales in 

the area of Playa Grande, he used the appraisal method of the engineers Soto, Solera and  

Herrera announced in the second national conference of civil engineering. Once this method 

was applied to the compared lots, it is then applied to the land subject to expropriation. He 

took into account the characteristics of the terrain, location, form, dimensions, climate, roads, 

and services, to assign a value of Ȼ 129,652.33 per square meter for a total of Ȼ 480,392,340.79. 

Applying the principles of the healthy [illegible] fairness, logic and experience, we therefore 

proceed with the analysis of the reports contained in the records: both  administrative appraisal 

and the court witnesses reports, coincide with the land aspects taken into account. Among the 

generalities  of the sector, all the reports value  the closeness to the city, its access and location, 

the services available in the area - water, electricity, and telephone, the proximity of other 

private and public services such as education, commerce, as well as the influence of the Parque 

Nacional Marino Las Baulas y el Refugio de Vida Silvestre. 
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Tamarindo.  As for the geography of the real estate, they also coincide in 

describing the terrain as having regular topography, a dividing line and an empty 

lot, but the first legal expert does not at any time state whether or not he examined 

the administrative appraisal, nor does he state the reasons why he departs from it 

to give a higher value to the square meter, directly influencing the total amount to 

be indemnified; this means that for this judge, inasmuch as the legal stipulations 

are not respected,  it cannot be accepted on the whole in order to set the final Fair 

Price amount, but only as the maximum limit that can be granted under the 

parameters of the regulation in force and effect. Considering the aforementioned in 

this case, it is of interest to mention briefly that there are two independent and one 

administrative expert opinions which do not coincide in terms of the per-square-

meter value; curiously, the more recent expert opinion  assigns a lower square-

meter value to the first expert testimony; this means that the judge has to carefully 

examine each one of the points and arguments the legal experts used in 

connection with the administrative appraisal in order to set the amount for 

indemnification in keeping with domestic and foreign doctrine and particularly with 

national case law in relation to the  " Fair Price ". 

 

VI -: SETTING THE FAIR PRICE:  Expropriation may not create undue benefit 

either for the expropriating State or for the party expropriated; there must be a 

balance between the two. In accordance with Article 45 of the Constitution and 30 

of the Expropriations Law, these legal proceedings, apart from examining the 

administrative appraisal, serve to define the actual price of the good that the State 

has to indemnify to the expropriated party, in the search for conditions equal to 

those they had before the event occurred, such that with the price assigned to him, 

the dispossessed party can at least compensate for what has been taken from him, 

thereby avoiding unfair enrichment for any of the parties involved. This is why we 

proceed to define this price after analyzing the two studies in relation to the 

characteristics of the property. Analyzing how the Fair Price is set in each 

expropriation is special and must be adapted to the particular nature and 
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specifications of the property. This is important in this case, since the estate 

submitted to these proceedings has its own characteristics, hard to equate or 

compare with other lots located geographically in other areas of the country. To 

properly analyze the determination of the price per square meter, its full nature and 

all of its component characteristics must be examined, including: 1) Interests in 

the real estate: Although the land is located within two hundred meters from the 

coast, outside of the public zone, the expropriated party party does not have a 

concession but rather, property rights, duly recorded in the Public Registry, under 

real folio registration system  5-131865-000. 2) Geographic location: It is in 

Tamarindo, Santa Cruz de Guanacaste, district of Cabo Veías, in Playa Grande, 

without direct fronting on the sea, with surface  restrictions because it is inside the 

Las Baulas National Marine Park. The area is a tourist high spot because of its 

scenic beauty and the coastal region of the North Pacific. Nearby are hotels, cabins 

and houses in semi-isolated conditions, low urban density, peacefulness and beach 

attractions. 3) Nature, topography, metes and bounds:  The land measures 

sixteen thousand eight hundred and one meters seventy-three decimeters square, 

flat, with property line, no constructions, for farm use, and its boundaries are 

defined by barbed wire on sunken posts. 4) Access to services: It has access to 

all types of services: potable water, electricity and public lighting, telephone 

service, banking, educational and hospital centers, 5) Access roads: It has direct 

access by a public street that is at the front. 6) Possibilities of use: Taking into 

consideration that the land is inside an area under promotion. According to the Law 

creating the Las Baulas de Guanacaste Marine Park (“Ley de Creación del Parque 

Marino Las Baulas de Guanacaste”)  -Law 7524-  of August sixteenth, nineteen 

ninety-five, as well as the votes of the Supreme Court, numbers 2008-8713 and 

2008-18529, the real and actual possibilities for use of the land are highly limited, 

as there is no possibility whatever of doing any construction work  for tourist or 

commercial residence purposes or for operating the purpose of a tourist or 

commercial residence or transacting on the land under discussion. Also highly 

important and relevant is the last Supreme Court vote representing the State’s 

opinion that the lot in question is inside the area of vulnerability and protection of 
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aquifer mantles and that therefore, access to the water service is restricted as is 

even the excavating of wells for one’s own use, a factor that devalues the lot’s 

desirability and future developments of any kind. The foregoing having been stated, 

we detail the elements considered in defining the final price: a) Land:  The 

administrative appraisal defines the value of the square meter of land at ¢9.400.00; 

the legal expert’s opinion sets the price of the square meter at ¢470.000.00; the 

court-appointed expert sets the price of the square meter at ¢129.652.33. Following 

a careful reading of the expert opinions as indicated above, this judge believes that 

the legal expert’s report is/are too brief, in that it does not specifically indicate 

where it takes the values from in order to set the per-square-meter price; this does 

not mean that the expert is putting in false  data, but for purposes of proof, this 

authority needs a reference and substantiation of data, which said expert opinion 

does not provide. Nor does it state if he examined the administrative appraisal and 

the reasons why he diverged from it. Consequently, it cannot be taken as a 

reference for setting the fair price. As for the court-appointed expert, this judge 

believes that his expert report is complete; however, the method used is not very 

clear, in particular the calculations, nor does he mention national acceptance of the 

scientific validity in terms of the calculation form being used as a matrix. This does 

not mean that it is wrong, but simply that like the other reports, it is taken as a 

reference in order to set the fair price. Doctrine has also specified that the judge 

has to indemnify the current price of the property to be expropriated. The 

undersigned judge believes that because over and above all of our legislation is the 

Constitution, which establishes the principle of fair indemnification before the 

attributes of the property right  are taken away, no one has to accept his property 

being seized or allocated to the general interest, but because of its nature, the 

general interest prevails over the particular (Art 113 of the General Law of Public 

Administration {“ Ley General de la Administración Pública”}),  and this annoyance 

or burden must be indemnified fairly and above all,  in a form that is current, so that 

the expropriated party is able, at that time, to get another property or build another 

dwelling in conditions similar to what was expropriated by the State; obviously 

purchasing new land or doing construction work will not cost the same as when the 
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amount is defined in the administrative value; the price of the land rises,  the 

materials, labor, etc., and endeavoring  to  be indemnified or establish the price 

automatically at the time the administrative appraisal is done is not, I believe, in 

accordance with the principle of fair indemnification established in the Constitution. 

This opinion is upheld by judgments 461-2006 and 528-2006 of the Administrative-

Law Court  and by judgments 2004-8015 and 2002-4878 of the Supreme Court, in 

which it stated in its Conclusions of Law VII that: "Indemnification is an economic  

compensation owed for the sacrifice imposed on the owner in the public 

interest, and it is important to restore fully to the owner the same economic 

value that he is deprived of and also to cover the actual and compensatory 

damages that are a consequence of the expropriation. This must be fair and 

prior, and hence must include the payment of the objective value of the 

expropriated property,  the damages caused directly or indirectly by the 

dispossession, keeping the patrimony of the expropriated party economically 

unharmed.” The Administrative-Law Court continues stating in its judgment 

528-2006 that: "These precedents (...) absolutely clearly define the content of 

Art 45 of the Constitution, in regard to the topic of expropriation, and they set 

the basic principles that must rule the administrative and legal processing of 

the same.: a) that the Administration must restore to the owner, the same 

economic value that he is deprived of, together with the actual and 

compensatory losses caused, which are consequent to the dispossession; b) 

that the indemnification must be fair  and prior and must comprise the 

objective value of the property; c)  that the legal proceedings have as their 

purpose only, to discuss the fair price for this dispossession, that is, to 

define the definitive amount of the “indemnification "; and d) that this fair price 

will always be the current value of what is expropriated." (The highlighting is not in 

the original). The same judgment of the Court states that: "In conformity with 

what has been stated, this collegiate body understands that, contrary to what 

the distinguished state representative alleges, in this type of affair, the Judge 

of the administrative-law court does have full competent jurisdiction to 

determine the fair price), with expert help, and not just to “review” if the 
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appraisal done by the Administration, at a particular past time, was correct 

for that date, regardless of the time it takes to conclude the jurisdictional 

matter. To employ this last interpretation would mean seriously 

compromising the effectiveness of the basic rule quoted above.” (The 

underlining is ours.) And lastly, we have to say that in its judgment 166-F-92, 

the Supreme Court stated in Consideration of Law XIX that: "Indemnification 

is the cornerstone of expropriation. The expropriated party has the right to 

full reparation, that is, the comprehensive economic equivalent of the real 

value of the expropriated good or right, and the (resultant and lost profits) 

damage consequent to the deprivation of his property. The idea is to thereby 

maintain a balance of values, because if this were to be broken, to the 

detriment of the expropriated party, confiscation would be produced.”  

Because of the aforementioned factual and legal reasons, it is the opinion of the 

undersigned that the administrative appraisal of the property we are concerned with 

here is out-of-date; it is observed that more than six years have passed since the 

administrative appraisal was done, leading this judge to the conviction that the 

price per square meter in administrative appraisal No AA-67-2007 is not in accord 

with the reality of the land value at this time. Now then, for the aforementioned 

reasons, this judge does not share the opinion of the legal expert, since the report 

filed is not the most appropriate to the legal needs of this type of proceeding, 

inasmuch as it does not establish without doubt if he examined the administrative 

appraisal or not, and the reasons why he diverges. Also, of the two expert opinions 

given at court, neither one indicates if it took into account the legal restrictions on 

said lot. And because it is recent, neither is the new vote of the Supreme Court 

taken into account, which refers to the vulnerability of the zone in relation to water. 

This being so, and seeing the tests in the court files of the case, we take into 

account that the lot has no tourism aim, the legal restrictions and vulnerability of the 

zone, and that the expropriated party is not being deprived of all of the land, but 

rather of a party of the real estate, the State leaving him an even larger part than 

what is expropriated, and that ultimately there is no effective damage to the 

remainder. This is why this judge considered, based on the constitutional principle 
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of fair indemnification, that the value of the square meter must be adjusted to the 

time lapsed from when it was established in the administrative appraisal and the 

pronouncing of this judgment, using for this a mathematical formula subject to 

litigation and applying the healthy judgment, justice and logic of science and 

engineering; that is, the initial value given in the administrative expert opinion  per 

square meter is considered, increased proportionately for each year lapsed, and 

therefore, since the initial value is seven thousand three hundred colons per square 

meter (  ¢9400.00 m2), and on the day of this ruling more than six years have 

lapsed, a reasonable per-square-meter value today must be set prudently at the 

amount of ¢47.000.00 m2.- The foregoing having been stated, and by doing the 

basic arithmetical operation, we have: ¢47.000.00 x 2.642.81 m2, would give a total 

amount to be indemnified for the expropriation of the land  considered in this 

process, ¢124.417.880.00 ) . Conclusions: Following a study of the parties’ 

allegations and the reports rendered, and pursuant to arts 22, 30, 36 and 40 of the 

Expropriations Law, the indemnification that the State must pay to the corporation 

KEEING TRACK LIMITADA  is set at  EXACTLY ONE HUNDRED AND TWENTY-

FOUR MILLION FOUR HUNDRED AND SEVENTEEN THOUSAND EIGHT 

HUNDRED AND EIGHTY COLONS (¢124=417.880,00). 

VII- LIENS:  An updated query of the National Registry web page resulted in 

the observation that the property has liens as per the following references:           

Conditions and Restrictions: 290-07308-01 -0901 -001 ;309-01645-01-0901 -001 

;309-01645-01 -0901 -00 2; 312-04658-01-905-001; 386-15831-01-800-001; 

hence, in accordance with articles 12, 34 and 49 of the Expropriations Law, the 

expropriated land will be acquired free of forced payments and liens. 

VII- ATTORNEY’S FEES: The State is sentenced to pay attorney’s fees of 

both sides in the legal case. Payment of the personal and procedural costs of the 

legal action is not due to whether or not the State unjustifiably delayed  payment of 

the indemnification owed, but rather to the fact that it forced the expropriated party 

to take legal means to achieve fair indemnification for the dispossession it was 

subjected to. (Administrative Law Court, Section II, Judgment N°102-97 of August 

4, 1997). 
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IX. INTEREST:  In accordance with Art 11 of the Expropriations Law  (“Ley 

W Expropiaciones”), "The administration shall be bound to acknowledge interests 

for the expropriated party, by operation of law and at the legal rate in force and 

effect, as from the dispossession  of the good and until effective payment. When 

there is an administrative appraisal deposit, the interest shall be calculated on the 

difference between this and the fair price.” It is to be observed that the expropriated 

party was dispossessed of the real estate on December 19, 2008, according to the 

record certifying that possession was taken, seen on folio 326- 

 

THEREFORE 

The total indemnification that the State must pay is set at EXACTLY ONE 

HUNDRED AND TWENTY-FOUR MILLION FOUR HUNDRED AND SEVENTEEN 

THOUSAND EIGHT HUNDRED AND EIGHTY COLONS  (¢ 124.417.880.00) for 

the expropriation of a part of the land corresponding to the property of the 

corporation KEEPING TRACK LIMITADA, represented by José Pablo Arce Pinar 

and that is the estate recorded in the Public Registry, Guanacaste district, real folio 

registration number 131865 - 000 and that is land Lot 1 of Tacotal, measuring one 

meter seventy-three square decimeters. Boundaries. North: Agricagua S.A., South: 

Lot 1 3, East: Public Street with front of 58 meters, West: public zone with 50 

meters belonging to the State. From the aforementioned estate, a lot is partitioned 

off with the following characteristics according to cadastral plan No G-1045234-

2006: land measuring two thousand six hundred and forty-two meters and eighty-

one square decimeters, boundaries: North: Acarigua S.A.; South: Banco Improsa 

S.A.; East: Field on The Beach S.A.; West: Inalienable Public Zone. The State 

must pay interest at the legal rate, through Banco Nacional de Costa Rica, on the 

difference between the administrative appraisal and the indemnification set herein, 

from when it came into possession of the real estate, until payment of the 

indemnification is completed. The expropriated property shall be used for the 

indicated public aim and shall be recorded on behalf of the State in the property 

section of the Public Registry,  free from liens and forced payments. The personal 

and procedural costs are payable by the State. BE THE PARTIES NOTIFIED. MSc. 
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Rodolfo Marenco Ortiz. 

 

 RMARENCOO 

 

____________   

(A stamp, partially illegible, which appears to be of the Circuit Court of San José, Administrative courts, bearing the dates 

28/02/13 and Review date: 27/2/13. 
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