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OFFICIAL NOTICE 

 
Notifying: GRANDE BEACH HOLDINGS LTDA.  
 
Forwarded to: LIC. JOSE PABLO ARCE PIÑAR, ATTORNEY-IN-FACT  
 
I notified through official document the resolution of ten hours with thirty minutes of July twenty-
first of 2011 from the CONTENTIOUS ADMINISTRATIVE COURT II JUDICIAL CIRCUIT, San 
Jose.  
 
File: 07-000438-0163-CA  Notification via Fax: 22018707 
 
Copies: NO 
 
It is made known:  
 

RESOLUTION  
 

Nº 331-2011-I 
 
THE CONTENTIOUS ADMINISTRATIVE  AND CIVIL COURT OF PUBLIC PROPERTY, FIRST 
SECTION, SECOND JUDICIAL CIRCUIT OF SAN JOSE, GOICOECHEA, ANNEX  A.  At ten 
hours and thirty minutes of July twenty-first of two thousand and eleven.  
 
Appraisal proceedings for expropriation established by the STATE, represented by the 
Procurator Georgina Ines Chaves Olarte, of age, single, Attorney resident of San Jose, personal 
identity document 9-085-583, against GRANDE BEACH HOLDINGS LIMITADA, legal identity 
document 3-102-378985, represented by its General Attorney-in-Fact without Limitation of Sum 
Jose Pablo Arce Piñar, of age, single, student, with personal identity document 1-1166-942, 
resident of Curridabat.  
 

RESULTING: 
 
1.- The State established these proceedings so that the indemnification that corresponds to 
Grande Beach Holdings Limitada for the expropriation of real estate of its property, registered in 
the Public Registry for Properties in the “Folio Real” System record Nº 42783-000 of the 
Province of Guanacaste, located in Playa Grande, District 04 (Tempate), Canton (03) Santa 
Cruz of the Province of Guanacaste, is established in judgment.  According to the cadastre plan 
number G-0402369-1980, the lot of land to be expropriated is equivalent to 892.62 square 
meters, and its acquisition is necessary in order to be assigned as part of the Marine National 
Park Las Baulas.  
 
2.- The expropriated party did not accept the amount established in the administrative appraisal 
Nº AA-119-2006 of September 22nd of 2006.  
 
3.- Attorney Jose Roberto Brenes Chinchilla, judge of the mentioned Court, through resolution 
number 3357-2010, dictated at nine hours of December twenty-fourth of two thousand and ten, 
and corrected through resolution of eleven hours of March seventh of two thousand and eleven, 
established: “THEREFORE  It is admitted as proof to better resolve the one provided by the 
State, documents that appear in folios 70 to 85, 88 to 129, and 177 to 236; and it is rejected as 
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proof to better resolve the one provided by the expropriated company, documentation that 
appears in folios 147 to 160.  The amount furnished by the administrative appraisal is confirmed  
so that the total indemnification that the State must pay to Grande Beach Holdings Limitada, 
legal identity document three-one hundred and two- three hundred and seventy-eight thousand 
nine hundred and eighty-five, for the expropriation of a real estate of its property located inside 
the Marine National Park Las Baulas of Guanacaste, which is registered in the National 
Registry, “Folio Real” System record number FORTY-TWO THOUSAND SEVEN HUNDRED 
AND EIGHTY-THREE- ZERO ZERO ZERO of the Province of Guanacaste, located in the 
Fourth District (Tempate), Canton Three (Santa Cruz), Province of Guanacaste, that measures 
eight hundred and ninety-two square meters with sixty-two square decimeters, and which 
according to the referred agency is land for building and has the following borders: North: street 
with a twenty meter front; South: shoreline area; East: Lot 39; and West: Lot 41, is established 
at TWENTY-FOUR MILLION ONE HUNDRED THOUSAND SEVEN HUNDRED AND FORTY 
COLONES EXACTLY (¢24,100,740.00). Upon confirmation of the administrative appraisal, the 
recognition of interest does not proceed. Assign what has been expropriated to the public order 
indicated and register it in the State`s name free of encumbrances, limitations and annotations.  
Once this judgment is final, the State´s Notary is authorized to perform the Protocolization of the 
corresponding parts.  The National Registry is obligated to cancel all the annotations, charges 
and encumbrances that may weigh on the expropriated property, based on the Protocolization 
deed of the parts, without need for any other procedure.  Notify.”  
 
4.- Dissatisfied with this ruling, the attorney-in-fact of the expropriated company filed an appeal, 
procedure that was admitted and in virtue of which it is heard by the court of appeal. 
 
5.- The appeal has been processed as corresponds and this resolution is dictated, prior the 
obligated deliberation.  
 
Judge Carmona Castro writes, and,  
 

RECITALS 
 
I.- About the documentary proof requested before this instance: The representative of the 
expropriated company intends to have proof admitted before this instance to show that the 
value established by the judge of the case, on the real estate property of interest, is not 
reasonable or proportionate with regard to its real and effective value.  To that effect, this 
College considers, to only admit with such purpose and with the character to better resolve the 
following:  Official document  CP-253-2009 Setena, Official document DAM-1821-2009 of the 
Municipality of Santa Cruz, Official document DM-2259-2009 of the MINAET, Official document 
GE-451-2009 from the National Service of Subterranean Water, Irrigation and Drainage, visible 
at folios 371 to 387 of the file of appeal, and the Administrative Appraisals AA-89-2008, AA-69-
2008, AA-86-2008, AA-70-2008, AA-88-2008, AA-73-2008, AA-93-2008, AA-90-2008, AA-96-
2008, AA-99-2008, AA-97-2008, AA-95-2008, AA-91-2008,AA-92-2008, all visible from folio 400 
to 513 of the file of appeal, due to their special particularity with the properties attached in the 
expropriated area itself.  With regard to the remaining and pursuant with numerals 331 and 575 
of the Civil Proceedings Code, their admission is denied, since it is deemed that since it was not 
offered by the party in the initial instance and obviously was not appraised by the judge in that 
opportunity for dictating his judgment, it would implicitly bring about the reopening of the general 
primal debate on the fair price, based on that new documentary information provided, resolving 
then in one sole degree the question of fair price due to the necessary review, appraisal, 
analysis and pronunciation of that proof, which would denaturalize the concept of double 
technical instance guaranteed in that matter, the same one that should fall on punctual aspects 



of grievance occurred in the judgment being reviewed, this, because the appeal was not 
adjectively instrumental in an entreaty to review what was discussed.  A jurisprudential paragon 
reveals that in: “Multiple precedents of this Court, referring to the proof to better resolve, have 
indicated that this is proof for the judge, and not for the parties.  Therefore, the decision to 
gather it is optional for the jurisdictional body, and it may dispense with it without needing any 
resolution.  Ergo, the omission of pronunciation of this, precisely because the investigation 
stage has been exceeded, where the parties must show the constitutive facts of their right, 
according to what the regulations on the proof load impose and once that stage is precluded, it 
will be the exclusive power of the judge to determine if new proof may be added to the 
documents on file necessary for the correct decision of the litigation.  One may consult among 
many others the following resolutions: 59 of 15:20 hours of May 31st of 1996, 23 of 14:20 hours 
of March 4th of 1992, 34 of 10:45 hours of May 28th of 1993 and 83 of 14:40 hours of 
December 22nd of 1993. (…).”  In support of the above, sentence Nº 29 of fifteen hours and 
thirty minutes of February twenty-second of nineteen hundred and ninety-five dictated by the 
First Court, clarifies the following: “(…) The medullar aspect of the proof to better provide  is its 
optional or discretional character, and that it may not be demanded by the parties; its ordering 
depends, entirely, on the prudent initiative and criterion of the jurisdictional entity, consequently 
its denial does not cause any helplessness.”  In the same way the reiterated jurisdictional 
process must be attended to, which informs that “after the filing of the suit and its challenging, 
only those documents anticipated in article 293 of the same Code are admissible, that is:  those 
with a later date, those not known before by the party that submits them, those that it has not 
been possible to acquire before due to causes not attributable to the interested party or those 
that without the basis of the suit, serve to oppose exceptions from the defendant or constitute 
supplementary proof. Therefore, the documentary proof in second instance, in order to be 
admissible according to canon 575, first paragraph, of that Code, must be found in one of the 
assumptions anticipated by the 293 ibidem.  The intention of the legislator is not to open the 
possibility of offering any document at that opportunity, but rather, on the contrary, seeks “…to 
raise awareness among the litigators that the proof must be offered in the first instance in its 
totality, and that the reception of proof in second instance is exceptional, without detriment, of 
course, of the faculty of ordering proof to better provide.”  Also, in exceptional cases, it results 
admissible in second instance another kind of proof that is not confessional or documentary.  In 
this regard, the first paragraph of article 575 of the mentioned Code, establishes five taxative 
assumptions where those proofs are admissible and they are: “1) When for causes not 
attributable to the appellant, one could not have practices all or part of the proof proposed in the 
first instance. 2) When some fact had occurred that imports supervening exception. 3) When the 
absent defendant and for whom a curator has been appointed, appears at the process after the 
opportunity of offering proof in the first instance. 4) When some new fact has occurred with 
effective influence on the decision that could not have been alleged in the first instance, or a 
previous one that would have become known to that interested party, of the same importance 
and which he assures he did not know before. 5) If the parties agree on their need and origin.” 
Nevertheless, the court keeps the faculty of ordering only that which it considers indispensable, 
taking into account logically the relevance of the proof and the elements of conviction that have 
been already incorporated into the process, according to that expressly established by the 
second paragraph of the mentioned regulation” (Sentence Nº 000235-A- SI-2008 of nine hours 
and five minutes of April fourth of two thousand and eight, in the same sense see Sentence Nº 
794-F-2006, 9 hours and 31 minutes of October 9th of 2006 and Sentence Nº 790 of 11 hours 
of September 10th of 2004).  From what has been said, one understands that the documentary 
proof provided by the appellant before the Court does not correspond to any of the assumptions 
stipulated in precepts 293 and 575 ibidem, since there is no indication or reference that tends to 
justify their admissibility in this sense.  
 



II.- About the facts:  The lineup of proven facts is approved because there are based on the 
elements included in the documents on file.  
 
III.- Appeal of the expropriated party.  The grievances of the appellant in the following 
aspects: 1) incorrect establishment of the fair price in sentence. 2) The Judge mistakenly 
considers that the land is part of a protected area, and this is only possible after the 
corresponding payment for the expropriation has been made.  He alleges that the judge erred in 
appreciation when he stated that: “it is necessary to highlight that all the lots of land found in the 
area of the Marine Park Las Baulas cannot be appraised and much less can one charge for 
these…” and, “the owner of the lots of land located inside the Park cannot have the same 
economic benefit or profit than the expected one in a site outside its limits, because obviously, 
the attributes of property rights, especially the one of construction, is limited…”, given that at the 
tenor of numeral 37 of the Organic Law of the Environment and of the Law of Creation of the 
Marine National Park Las Baulas, the lots of land that are located within the supposed limits of 
the park did not suffer of any impossibility to be developed and as such, while the State does 
not expropriate them, the owners are not prohibited from the possibility of developing their 
property, this in accordance with that established by the vote of the Constitutional Court 8870-
2008 of 10:36 hours of May 27th of 2008.  He emphasized in this regard, that the property was 
titled within the restricted area of the shoreline area and prior to the constitution of the marine 
park between the years of 1970-71, so that the judicial authority must weigh the existing proof 
elements in the file and establish the economic equivalent that corresponds to a fair price, that 
is, in terms that the amount that is established is sufficient to acquire another analogous one 
according to the value of replacement. 3) The Judge considers that there is a lack of water in 
the area when it has been accredited otherwise. 4) The Judge a quo did not weigh the 
necessary proof elements to establish the fair price, so that the value given would not leave 
unscathed the equity of the expropriated. 5) That the property has a series of characteristics 
that were not considered in the administrative expert examination nor in the first judicial expert 
examination, such as: a) It is a private property and not a concession, properly registered in the 
Public Registry and located on the limits of the unalienable public area of 50 meters, which as 
well as increasing its value, makes it an exclusive and non-comparable property since it is 
located in front of the sea. b) The infrastructure that has been developed in the area of 
Guanacaste such as the Liberia Airport and the roads, facilitate the access to the land object of 
expropriation and increases the market demand inasmuch as they facilitate accessibility.  c) The 
closeness with nearby facilities and services (Banks, Supermarkets, Private Schools, 
Restaurants, etc.) that are not found in all the beaches in the country.  d) That later appraisals of 
the property object of this expropriation offer much higher values with regard to the 
administrative appraisals. 6) The a-quo judge was induced into error by a series of 
inconsistencies included in the administrative appraisal of the expert opinion rendered by 
Engineer Arturo Morales Meza, due to the following: a) Although this professional assures to 
have used the comparative or Market Method, there is no reference in the appraisal of which 
were the properties used to make a comparison with the land object of this expropriation; that 
the lands used to make a comparison are not located in front of the beach so that they could not 
be used to make an appraisal of the value of the property that is being expropriated since they 
do not fulfill that established in articles 22 and 40 of the Law of Expropriations. b) The expert 
uses tables issued by the Ministry of Finance that go back more than a decade to base the 
establishment of the unit price of the lot of land in the year two thousand and six.  c) He advises 
that they tried to solve those inconsistencies with later appraisals carried out by Engineer 
Morales Meza, but did not contemplate all the references to be appraised at the moment of 
using the comparative method. d) He indicates that it is possible to see how, in administrative 
appraisals performed by Engineer Morales Meza in expert examinations later on in the year two 
thousand and eight, the appraisals gave an average of ¢214,200.00 per square meter, while in 



the period that runs from two thousand and five to two thousand and six, the average was 
¢14,959.14 per square meter, price that was conceded in the administrative appraisal of the 
property object of this expropriation. e) He considers that in any case, the current appraisals 
that the Ministry of Finance uses, are very far from reality and the price of replacement.  So that, 
at the time that the expert performs an administrative appraisal, they did not use the necessary 
data to compare the property with others in the sector, which had sufficient elements of proof 
that would have helped them to give values which would have been more real than the ones 
conceded initially, despite the fact that at the time of the inspection this information was duly 
registered before the corresponding public institutions and were easily accessible for anyone.  
7)  The A-quo does not define the value of replacement of the property and did not correctly 
value the concept of fair price at the moment of ratifying in judgment the administrative 
appraisal.  8) The appraisal performed by the third expert in discord and that was not 
considered by the judge of instance, awards a sum of zero colones to the property object of 
expropriation alleging that this property is a public property found outside the possibility of trade 
among men because it is located inside a National Park, which is not true until the payment due 
for the concept of expropriation has been made. 9) That the devaluation of the property 
motivated by the judge of instance is not valid in accordance with  what the following documents 
inform us: Official document CP-253-2009-Setena, Official document DAM-1821-2009 of the 
Municipality of Santa Cruz, Official document DM-2259-2009 from the MINAET and Law 7425, 
which establish the contrary, so that the restriction that eventually came about on the area are 
currently non-existent, as well as that they occurred years after the expropriation process was 
initiated.  In the same way, he refers that it is incorrect to impair the value of the property to 
consider Official document ASUB-476-06 from SENARA, since it contradicts official document 
GE-451-2009 from the same institution, that refers in its article 4th that the Board of Directors 
has not issued or approved any other vulnerability matrix for the Huacas-Tamarindo Aquifer, nor 
has it established absolute prohibition of well drilling in this aquifer. 10) That the judge of 
instance should not have considered taking into account a report submitted by the State and 
visible in folios 196 to 236 corresponding to a study prepared by Jose Pablo Rivera Ibarra and 
Tania Robles Cascante  and paid for by The Leatherback Trust, given that it does not use  a 
comparative model included in the Manual of Procedures for Appraisals, prepared by the 
Appraisals Sector of the Sub-department of Supervision of the Ministry of Finance, nor does it 
include the documents that support that sustained by the authors and also since it contradicts 
that stipulated in numerals 22 and 40 of the Law of Expropriations. 11) He also expresses that 
the area does maintain public services (utilities) and refers that Playa Grande was declared of 
tourism interest, that the property was titled next to the public area, that the communication 
media have indicated the high prices per square meter in that area and the infrastructure 
development is taxable, other than its closeness to sites with high capital gain and public and 
commercial services.  Having indicated the above, the appellant concludes that the angular 
piece of the expropriation process is the payment of the fair price for the expropriated property, 
that another analogous property may be purchased and so leave the property of the 
expropriated person unscathed.  12) He requests that the administrative appraisal be not used 
as reference for the establishment of the fair price since it is not in accordance with the law nor 
does it offer a real value for the land nor its replacement value; that the replacement value be 
adjusted in accordance with sound judgment taking into account the mosaïque of judicial expert 
opinions performed in the area and, the State be condemned to the payment of the costs of this 
process and the payment of the lawful interest.  
 
III.I.- Due to the way the grievances are formulated and the purpose pursued, one can see that 
on the side of the non-conformist, a new valuation of the elements that appear admitted in the 
official documents for the establishment of the fair price is intended.  For this, since it is intended 
to have a new appraisal of the elements admitted in the official documents for the establishment 



of a fair price, the Court will analyze in general and within the limits of the grievance, the 
provenance of a new establishment of the value of the expropriated property.  The motives and 
considerations that the a-quo sustains to embrace the value assigned in the administrative 
appraisal, based on the assumption of demerit of the real estate property object of expropriation 
constitutes a thesis in accordance with the proof found in the official documents and that as will 
be exposed, does not result the most adequate to be applied in the sub judice.  
 
IV.- About the functional and competence scope of the recourse of appeal as 
introductory item.  This Chamber has reiterated that the contestation of judicial resolutions 
through the different recourses that the legal order recognizes, presupposes as a subjective 
requisite the circumstance that the corresponding resolution causes, to whoever files it, a 
grievance or prejudice, since otherwise a generic requisite would be missing from the 
procedural acts of the party, which is the interest, aspect that is expressly demanded as 
requisite of admissibility in the first section of ordinal 561 of the Civil Procedural Code in the 
sense that the resolution that is appealed must necessarily harm the appellant.  The grievance, 
indicates Couture, constitutes the prejudice or encumbrance, material or moral, that a legal 
resolution causes a litigator.  This motivation of grievances constitutes a foundation of the 
competence so that the superior entity learns about the recourse on the points of controversy 
accused against the ruling.  In that order of ideas, the jurisdictional powers of the ad quem are 
not limited, but rather, that the court has the same extension to learn what is  <<matter of 
recourse>> than the one the judge a quo had to learn about the same matter in first instance. In 
consonance with such principles, the context of knowledge of the judge of first instance is 
delimitated by the intentions and oppositions formulated by the parties, and correlatively the 
context of knowledge of the court of appeal, to more than that, is also limited by what has been 
the object of appeal and of grievances, aspect that our positive right gathers in canon 565 of the 
Code of civil rite.  But also, in that, that is a matter for review by the appeal, the court of appeals 
assumes the full competence and finds itself in the same situation in which the judge found 
himself in the degree to resolve such issues.  As a procedural warranty, the recourse of appeal 
is established in favor of the party that may be considered harmed by the judgment dictated by 
the authority of first instance, to obtain from the latter`s superior a second pronouncement on 
the intention of the suit. On its part, the procedural rigor that watches over the Legal Order that 
applies, demands, in accordance with that established in Article 70 of the Law 3667 with regard 
to 574 of the Civil Procedural Code, that the aggrieved person express the break or rift in the 
essential formalities of the process that give origin to the recourse of appeal, and that having 
been invoked before the A Quo, have not prospered before this one.  It is then required that the 
appellant formulate clearly and precisely, the misgivings he sustains against the judicial 
pronouncement he challenges, and the errors he considers were incurred by the judge a quo in 
his resolution.  Due to this, it will be from this point of view that one will proceed forth to the 
analysis of the appeal that supports this pronouncement, leaving aside the arguments that refer 
to questions that constitute the reiteration of arguments or object of debate in the first instance.  
 
V.- About the expropriation itself.  What has justified the expropriation, institute which is not 
denied the restrictive or limitative character of the right to property, is a supreme need that 
makes the right of property prevail over the social interest or public usefulness, filing or at least 
trying to file away any conflict of interest. The purpose of public usefulness is the greater good, 
so that it implies itself the idea of expropriation that – because it is mandatory – can only take 
place under the direct intervention of the State, where what belongs to each one is respected 
since such an attribution of qualification cannot be understood in an unlimited form.  The 
concept of public usefulness is determined by its two elements: the material need and the 
aspiration of the social body, that related under the shelter of legality, give as coefficient a 
practical fact that entails what reports advantages for the State, the enjoyment of which belongs 



to the social body, thus, every citizen will contribute from his side to the public usefulness 
according to his strengths, his talents and his age, and his duties will be regulated with 
arrangement to the distributive laws.  The individual must withstand the sacrifice of his goods, 
since passing into the state coffers, the individual also self-benefits as a member of the 
collectivity (when his good serves to satisfy a need of general interest), sufficient reason for not 
refusing the expropriation.  
 
VI.- About the fair price.  In order to satisfy that guarantee that has been set forth, it becomes 
necessary to value the expropriated object in such a way that it results in a fair compensation.- 
The doctrine has intended to establish the parameters to be followed to determine a fair price, 
that according to García de Enterría, is achieved only through the legal way, the only one where 
that “justice” will be verified in each case, and it understands it as the value of substitution of 
the expropriated thing, sufficient to acquire another analogue good, from which one is 
deprived through expropriation. Other refer to the fair price as an element that acts as a 
determinant factor of the objective value of the expropriated good, whether the ordinary market 
price, that is, the fair price must coincide with the real economic value of the expropriated 
properties, with the purpose of providing the sufficient money to obtain the adequate 
substitution of such properties.  Dromi, Argentinean author, consider that the fair value 
supposes that the one expropriated must receive a value equivalent to that from which he 
is deprived, in a real and comprehensive way. -  This value must represent a sum in cash or 
in reasonably equivalent terms, through which the owner of the property, wishing to sell but not 
obligated to do so, would have sold his property to a purchaser willing to that, but no obligated 
to do so.  As observed, the concept of the fair price intends to seek the  balance where 
the expropriated person does not result injured when his real estate equity is impaired 
but neither does it become a source of profits in his favor, with the consequent harm to 
the expropriating entity, which is only achieved with the wise combination of the 
principles of equity and justice, in such a way that the fair price, always of discretional 
conception and class, must refer during the trial of expropriation to what the real estate 
is worth in the state and form of exploitation in which it is taken by the expropriator, 
according to the values and other elements of conviction concentrated in the official 
documents.  The indemnification that must recognized in the expropriation process must be 
plenary, must cover the “venal” value of the property which it is about; for such effect, the 
principles of the “replacement value”, “the values of area”, the “depreciation”, supplement this 
concept and it is based on those principles and on the positive and negative factors that affect 
the expropriated property, through technical instruments, that one arrives at the determination of 
a unit fair price; that is why, within the concept of plenary indemnification, it cannot be argued as 
a negative elements in the price to be recognized, the capital gain the land has earned as a 
consequence of works that the State has built and that due to their nature favor and increase 
the value of the property.  
 
VII.- About the legal and reasonable path towards the fair price.  In the expropriation 
processes, the judges enjoy counsel through the expertise of external auxiliaries that issue 
opinions on sciences that are foreign to them, that are not proper to them but not unknown. In 
expropriation matters, however, formal requirements for carrying out the expert appraisal are 
established, and it is necessary then that the experts consider several factors when appraising 
the property, such as the current state and use of the buildings and the land – thus referred in 
article 22 -; the establishment of the value of the property on the date of its expert ruling – article 
24 -, which the law also obligates the legal expert – article 36 – standards all of the m from the 
Law of Expropriations.  It is the work of whoever prepares the expert report, to dictated – 
through the knowledge that his specialty confers – the fair price of that ordered to be valued and 
not a financial aberration in benefit or harming the parties.  On their part, the duty of applying 



the rules of rational healthy criticism, allows the judges to step back from the expert opinions, 
and this could happen in those cases where the expert reports rendered contravened the law, 
were omitted or obscure or included some other error or defect that indicates for the judge, in 
accordance with the regulations aforementioned that cannot be taken into account as help for a 
concrete case.  In this order of ideas, the judge must consider that the regulation included in 
article 22 of the Law of Expropriations, establishes that only the real and permanent damages, 
but not so, the future facts or rightful expectations, nor also, the capital gains derived from the 
project that originated the expropriation itself.  On its part, article 24 of the aforementioned law 
expressly establishes: “The expert must determine the value of the expropriated property on the 
date he offers his expert opinion.  He will also determine the possible damages that may be 
caused to the right of property by the irrational limitations suffered when applying the 
precautionary measures.  Also, one will only consider the necessary improvements introduced 
after the declaration of public interest.”  As well, numeral 30 of the law mentioned indicates that 
in this type of processes only issues related to the review of the administrative appraisal of the 
good expropriated will be discussed, according to the conditions in which it was found, in order 
to establish the final amount of the indemnification.  So that, other than that the administrative 
appraisal is reviewable by the expert(s) appointed by the court, these may update it, but under 
the scope and limits set forth in numeral 36 of the law in question, and as long as they do not 
take into account the amount of the indemnification of future facts, the rightful expectations, nor 
the capital gains derived from the expropriation.  
 
VIII.- About the review of the administrative expert opinion:  It understands this Section, and 
it is its position in this regard (Vote Nº611-2010-I of thirteen hours and fifteen minutes of 
December twenty-third of two thousand and ten), that the term “review” does not include in 
itself, a restrictive configuration, but rather a functional or practical way, being understood as it 
is established by the Dictionary of the Spanish Language of the Real Academia Española, 
twentieth edition, as submitting something to a new examination in order to correct, amend or 
rectify it.  And it could not be otherwise, since on the contrary, the appointment of experts by the 
court would not have any justification, since nobody could be in disagreement with the 
administrative appraisal, since if it is corrected or modified, one could argue not taking it into 
account since it is illegal.  Numeral thirty-six of the Law of Expropriations establishes that: “The 
expert opinion must abide by that established in article 22 of that law and its purpose will be to 
review the administrative appraisal so that it adjusts to the value of the property at the 
moment when it was appraised.”  (Intentional bold font). It is not indicated per se, that one 
cannot modify, that one cannot include aspects that were not introduced before the government 
agencies, or that one may go against that established by the experts of the State, only that one 
must adjust to the price of the property when the administrative appraisal was 
performed, that is, it does not imply that one may not rule a different criterion to the one issued 
by the Administration.  In that way, there is no impediment in the Law of Expropriations for the 
Judge to separate himself from the criteria given by the various experts that appear in the 
official documents, but rather there is an express authorization for this, in numeral forty of the 
Law that has been repeatedly mentioned, with the only limitation that the judge may not exceed 
the greater sum estimated in the appraisals.  If the judge (with the aid of the experts appointed) 
can only review with regard to compare if that described b the expert from the Administration is 
or not correct, this would be generating an express mocking of the constitutional principle of 
effective judicial supervision, since although the special expropriating process has a limited 
object, this is not an obstacle to indicate that it is jurisdictional and its purpose is the 
determination of the fair price, so that within that orientation the party has the right to a fair, 
ample and necessary jurisdictional guarantee; to define the venal value of the property as was 
already indicates.  Furthermore, one may indicate that when an expert performs a totally new 
expert examination, but not isolated from the contents of the administrative appraisal, upon 



generating a new parameter of analysis of the case, allows the judge to have greater elements 
of conviction; naturally, from the contrast between both criteria, each discordant element is an 
exposition of fallacies that in the opinion of the judicial expert presents the administrative 
criterion and under no sense does it have to be necessarily explicit; being enough for that that 
one is able to extract them.  Naturally, every expert opinion is only a recommendation for 
the judge, who in the end is the expert of experts, so that the final determination is always part 
of the jurisdictional activity, as long as there is a proper foundation.  It is the prudence of the 
judge, on the basis of sound judgment, that is the defining element of the fair price, as 
long as it is not about an activity where there is a univocal criterion that allows one to define the 
concrete amount to indemnify in each concrete case.  Supported on this, both the administrative 
appraisal and the judicial appraisal, as well as the administrative appraisals incorporated into 
the official documents as additional proof, are plausible orientations to be estimated in the 
consideration of the fair price to be determined, and this in the light of the grievances of the 
expropriated person as a discussion limit.  
 
VIII.i.- Based on what has been said up this point, for the determination of the fair price, this 
Chamber will consider the generic description of the appraisals rendered as the basis for 
analyzing the grievances of the expropriated person.  These expert rulings indicate according to 
the official documents and that mentioned by the judge a quo, the following:  1) the 
administrative appraisal: Nº AA-119-2006, performed by the Tax Administration of 
Puntarenas, General Tax Department of the Ministry of Finance in September of 2006, the land 
as well as an existing fence or wall in the property were appraised in the total sum of 
¢24,100,740.00.  It was performed in September of 2006, records the location of the property, 
its ownership and surface.  It then proceeds with the detailed description of the area, its 
location, characteristics of the Marine National Park Las Baulas, its creation, purpose, situation 
and current use, location, access, population, tourism boom, activities of the population, 
establishments, investment, tourism and urban projects, basic and community utilities, 
commercial development, topography, communication ways and direct area of influence of the 
Park. Later on, the administrative study describes the property to be expropriated, its 
localization, location, current state, delimitation, borders, topography, level with regard to the 
public road and to the shoreline area, fronts, utilities, natural resources, scenic beauty, tourism 
boom and registration status.  It concludes with the definition of ¢27,000.00 per square meter of 
land, attending to the characteristics of the area (Marine National Park Las Baulas and Wildlife 
Refuge Tamarindo, tourism development, utilities, private services, access roads and closeness 
to population centers), characteristics proper to the real estate property (bordering with the 
Park, dividing condition, fronts towards the public gravel road and towards the shoreline area, 
flat topography, partial panoramic view, current and potential use as well as access to services), 
comparative method and technical procedures for performing the appraisals of values in the 
area (offers, sales, opinions from experts and knowledgeable people of the area and 
assessment work performed by the General Tax Department), the reason for the appraisal that 
consists in the initiation of the procedures for the expropriation and, the criterion of the expert 
from the Taxation Office.  In total, in the administrative appraisal, a total amount of 
¢24,100,740.00 is defined for the land. 2) Expert opinion from Engineer Elizondo Murillo: 
this is handed in on August first of 2008 and after consigning the registry data of the property, it 
establishes the characteristics of the area, the area of the lot of land, the particulars of the 
sector, commercial activities, market values, field-trip and values assigned by other experts to 
appraisals in the same place, and considers that the administrative appraisal does not reflect 
the market value of the area and due to this, opts to separate itself from it.  Finally, it takes as 
reference information on the value per square meter of the land from the section of real estate 
properties of the Municipality of Santa Cruz and the information of the marketing values of lots 
with real estate firms such as Century 21 Coastal States, Century 21 Marina Trading Post, Pura 



Vida Real States, Costa Mar Properties and independent agents and indicates that the lots in 
Playa Grande with the characteristics of this property are not sold below values of 300,000 
colones per square meter, so that he assigns a market value of ¢ 267,786,000 colones (Two 
hundred and sixty-seven million seven hundred and eighty-six  thousand colones) to the 
property object of expropriation. 3) Expert opinion from Engineer Barrantes Vargas: is 
handed in on December 10th of 2009 and begins indicating the purpose of the report, then 
indicates the data of the property object of expropriation, establishes the additional information 
that mentions the Administrative Appraisal Nº AA-119-2006 and the Appraisal rendered by the 
expert Engineer Morales Meza.  He makes reference to the data indicated as General 
Conditions of the Area where the property is located and points out that although the contents of 
the information are correct, one must put aside the fact that the property object of expropriation 
is located in front of an Unalienable Public Area of Playa Grande.  He considers that because it 
is an unalienable area, it constitutes territory that is not the object of negotiation, and the 
amount of the appraisal must be ¢0.00 (zero colones) for the entire property.  
 
It should be indicated as from this moment that it is not possible to consider the appraisals of 
the third expert in disagreement, since the assessment that concedes for the property part of 
the premise that the area in which it is located corresponds to a National Park and therefore, 
unalienable and without economic value.  Nevertheless, the expert forgets, that it is precisely 
the declaration of that public interest, which promotes the need to expropriate the lands that are 
located in the area, and therefore, it is not possible to consider that the value is reduced to zero 
colones if, the constitution of the National Park will depend on the expropriations of the 
properties that are located there.  Should one accept the considerations of the expert, one 
would be ignoring the nature itself of the Institute of the expropriation and, above all, the logic of 
the declaration of public interest that implies the opening of all these processes.  
 
VIII.ii.- This Court admitted as proof to better resolve, copies of the administrative appraisals 
issued by the Ministry of Finance, General Taxation Department, Tax Administration of 
Puntarenas and applied properly to the properties located in the restricted area and declared as 
Marine Park and object of expropriation and although these appraisals were issued throughout 
the year 2008, are of equal interest to estimate the fair price.  These administrative appraisals 
offer the following information:  AA-89-2008 that establishes a value per square meter of 
¢195,700 colones, for a property of 935.05 square meters, AA-69-2008 that establishes a value 
per square meter of ¢199,500 colones, for a property of 864.16 square meters, AA-86-2008 that 
establishes a value per square meter of ¢182,400 colones , for a property of 1,149.68 square 
meters, AA-70-2008 that establishes a value per square meter of ¢201,400 colones , for a 
property of 792.08 square meters, AA-88-2008 that establishes a value per square meter of 
¢222,700 colones , for a property of 817.39 square meters, AA-73-2008 that establishes a value 
per square meter of ¢201,400 colones , for a property of 828.23 square meters, AA-93-2008 
that establishes a value per square meter of ¢199,500 colones , for a property of 862.42 square 
meters, AA-90-2008 that establishes a value per square meter of ¢184,100 colones , for a 
property of 1154.49 square meters, AA-96-2008 that establishes a value per square meter of 
¢199,500 colones , for a property of 861.49 square meters, AA-99-2008 that establishes a value 
per square meter of ¢203,500 colones , for a property of 848.23 square meters, AA-97-2008 
that establishes a value per square meter of ¢204,800 colones , for a property of 1073.36 
square meters, AA-95-2008 that establishes a value per square meter of ¢209,475 colones , for 
a property of 865.11 square meters, AA-91-2008 that establishes a value per square meter of 
¢213,500 colones , for a property of 833.77 square meters and AA-92-2008 that establishes a 
value per square meter of ¢229,600 colones , for a property of 836.34 square meters. It is to be 
understood then, that the ample differences even generated by the Administration itself, in the 
values estimated could have affected due to the time or due to different technical methodologies 



(September of 2006 is the date when the administrative appraisal was performed, August of 
2008 the date of the first judicial appraisal and, September of 2008 is the date of the 
administrative appraisals incorporated to better  resolve, which shows to this Section of the 
Court, two antagonistic situations, or the price of the administrative appraisal corresponding to 
this file is correct or approximate to reality, or else, the judicial and other administrative 
appraisals, are the correct ones and show how the base administrative official was outside of all 
economic reality.  In accordance with the jurisprudence of this jurisdiction that has indicated that 
the administrative appraisal becomes a incontrovertible input between he parties and 
consequently, is the minimum that may be awarded; this does not mean that it corresponds to 
the fair price.  This Section has been emphatic in the sense that the fact that there is an 
administrative appraisal with which the expropriated party disagrees, this does not imply that it 
is badly prepared, o that with the mere disposition of benefitting the Administration, adopted the 
lowest price possible.  On the contrary, the discrepancy of criteria constitutes only an indicative 
to review the same, and within this connotation and under the scheme of logic judgment, 
everything seems to establish that that first evaluation indicates a very low price so that it may 
become a restitution value and there a fair price.  The establishment of the amount to be 
indemnified is far from being an exact science, so that the rules of technique, logic or reason are 
not fulfilled; but rather it is a multifactor and therefore complex phenomenon. So that, one must 
try to integrate the greater number of objective elements (and even subjective ones eventually) 
in order to generate an indemnification price that tries to reduce the risk of erring. (Vote Nº 611-
2010-I of thirteen hours and fifteen minutes of December twenty-third of two thousand and ten).  
In that order of ideas, we incorporated as proof to better resolve the one corresponding to 
Official Document CP-253-2009 Setena, Official Document DAM-1821-2009 from the 
Municipality of Santa Cruz, Official Document DM-2259-2009 from the MINAET, Official 
document GE-451-2009 of the National Service of Subterranean Waters, Irrigation and 
Drainage, which together, show a certain flexibility or ease of the building order, favorable to 
indicating the relativization of the use of utilitarian facilities (broadly speaking) towards the 
property and the reasonable use of this one with regard to the existing community services, and 
also, one cannot disown that the boom of the tourism development that the neighboring area 
shows, even and without losing the perspective of the real evident loads that weigh on the 
expropriated property and other neighboring properties because they are circumscribed and 
incorporated into the National Marine Park Las Baulas, created on July 10th of 1995, through 
Law nº 7524 and that creates fro them strong restrictions; all this, with the normal knowledge of 
the registry titleholders expropriated that having acquired the property under that format (after 
the affectation due to the creation of the park), the property would not result with an unlimited 
potential of development similar to other(s) without the legal ties of the detail.  This last aspect, 
causes that the judicial rulings do not render sufficiency in the order of reasonability and 
proportionality to reach an equitable fair price, upon showing the inflated values by reference 
with other properties without limitations or legal limitations, as well as since they include values 
by comparison, this evidences the lack of a greater sample in properties under ceteris paribus 
conditions, and it does not result that it is a secret that the sales prices advertised or offered 
(considered by the judicial experts) do not always result the final or definitive prices of the 
agreed purchase-sale, but rather a value of intention of the seller or of mere speculation. In the 
case of interest, the judge subtracted from the value of the expropriated property, leaving it at a 
sum that results evidently insufficient, that is not enough to restore the patrimonial loss suffered, 
so the grievances of the appellant should be admitted with regard to the fact that this appraisal 
does not represent a fair price.  Based on the above, the Court considers that the estimates 
resulting from the administrative expert opinions order to better resolve, constitute real values 
that are near to the current amounts, in accordance with the legal and physical conditions of the 
context that the expropriated property shows.  For this reason, they can be considered 
reasonable and proportionate, in accordance with the fair indemnification that is due to the 



expropriated person, taking into account that to this date more than four years have gone by 
since the first appraisal.  As well as the above, it is not possible to leave aside that even if the 
administrative appraisal includes all the points demanded in numeral 22 of the ritual law, this 
does not imply that it is correct  and should be automatically embraced, since its appraisal      
may not be so.  In that sense, and once the reports and the proof provided to the official 
documents are assessed in accordance with the rules of healthy criticism, it is the criterion of 
this College, that the conditions and particular characteristics that the expropriated property 
shows, its limits and legal limitations, the fair and equitable price as well as adjusted to the value 
of restoration which is the sum of one hundred and seventy-five thousand colones (¢175,000) 
per square meter, for a total indemnification in the sum of one hundred and fifty-six million two 
hundred and eight thousand five hundred colones exactly (¢156,208,500.00) Due to the above, 
it is considered that there is no objection to  separate from the administrative appraisal and 
agree on an average value for those properties located within the limits of the marine park for 
the date in which it was assessed adding to the remaining information considered, this within 
the  extension of the grievances.  Criterion that has the virtue of considering both the aspects 
set forth by the parties as well as sifting it through the official expert opinion and thus 
determining up to what point the reports on values allow one to generate new elements of 
conviction that may reorient the cause.  
 
IX.- Sentencing to payment of interest.-  With regard to this aspect, what has been resolved 
implies the legal imposition of interest on the amount of the difference on the value assigned in 
the administrative appraisal, since in article 11 of the Law of Expropriations it is clearly 
determined that if the fair price is fixed above the one established administratively, the State 
must (imperatively) recognize interest from the moment of the dispossession of the property and 
until the effective payment of the total amount obligated.  Thus, what has been done is a legal 
derivation of that punished, so that interest must be recognized at the legal rate in effect and of 
the civil order, that run as from the dispossession of the property and until the effective 
payment.  Should there be a real deposit of the amount of the administrative appraisal, the 
interest will be calculated on the difference between this one and the fair price.  
 
X.- About the award of costs.- This Court believes that since the indemnification will be the 
one established judicially, higher to the one intended by the State in the administrative 
proceedings, it must assume the cost of the judicial procedure necessary for the determination 
of the fair price and being it so, it does not proceed to separate oneself form the principle of 
condemning the loser, so that both will be covered by the State.  
 

THEREFORE 
 
Proof is admitted partially to better resolve.  The appealed judgment is revoked, to establish the 
amount of the fair price on the expropriated property in the sum of one hundred and fifty-six 
million two hundred and eight thousand five hundred colones exactly (¢156,208,500.00). The 
legal interest is conceded on the difference between the amount awarded and the payment 
referred to in the administrative appraisal and the sum thus conceded until the effective 
payment of the same. Should there exist a real deposit of the amount of the administrative 
appraisal, the interest will be calculated based on the difference between this one and the fair 
price.  The State is condemned to the payment of both costs of the action.  
 

Ronaldo Hernandez Hernandez 
Siria Carmona Castro                                                     Jonatán Canales 
Hernandez    
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