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OFFICIAL NOTICE

Notifying: GRANDE BEACH HOLDINGS LTDA.
Forwarded to: LIC. JOSE PABLO ARCE PINAR, ATTORNEY-IN-FACT

I notified through official document the resolution of ten hours with thirty minutes of July twenty-
first of 2011 from the CONTENTIOUS ADMINISTRATIVE COURT Il JUDICIAL CIRCUIT, San
Jose.

File: 07-000438-0163-CA Notification via Fax: 22018707
Copies: NO
It is made known:
RESOLUTION
N° 331-2011-1

THE CONTENTIOUS ADMINISTRATIVE AND CIVIL COURT OF PUBLIC PROPERTY, FIRST
SECTION, SECOND JUDICIAL CIRCUIT OF SAN JOSE, GOICOECHEA, ANNEX A. Atten
hours and thirty minutes of July twenty-first of two thousand and eleven.

Appraisal proceedings for expropriation established by the STATE, represented by the
Procurator Georgina Ines Chaves Olarte, of age, single, Attorney resident of San Jose, personal
identity document 9-085-583, against GRANDE BEACH HOLDINGS LIMITADA, legal identity
document 3-102-378985, represented by its General Attorney-in-Fact without Limitation of Sum
Jose Pablo Arce Pifar, of age, single, student, with personal identity document 1-1166-942,
resident of Curridabat.

RESULTING:

1.- The State established these proceedings so that the indemnification that corresponds to
Grande Beach Holdings Limitada for the expropriation of real estate of its property, registered in
the Public Registry for Properties in the “Folio Real” System record N° 42783-000 of the
Province of Guanacaste, located in Playa Grande, District 04 (Tempate), Canton (03) Santa
Cruz of the Province of Guanacaste, is established in judgment. According to the cadastre plan
number G-0402369-1980, the lot of land to be expropriated is equivalent to 892.62 square
meters, and its acquisition is necessary in order to be assigned as part of the Marine National
Park Las Baulas.

2.- The expropriated party did not accept the amount established in the administrative appraisal
N° AA-119-2006 of September 22nd of 2006.

3.- Attorney Jose Roberto Brenes Chinchilla, judge of the mentioned Court, through resolution
number 3357-2010, dictated at nine hours of December twenty-fourth of two thousand and ten,
and corrected through resolution of eleven hours of March seventh of two thousand and eleven,
established: “THEREFORE It is admitted as proof to better resolve the one provided by the
State, documents that appear in folios 70 to 85, 88 to 129, and 177 to 236; and it is rejected as
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proof to better resolve the one provided by the expropriated company, documentation that
appears in folios 147 to 160. The amount furnished by the administrative appraisal is confirmed
so that the total indemnification that the State must pay to Grande Beach Holdings Limitada,
legal identity document three-one hundred and two- three hundred and seventy-eight thousand
nine hundred and eighty-five, for the expropriation of a real estate of its property located inside
the Marine National Park Las Baulas of Guanacaste, which is registered in the National
Registry, “Folio Real” System record number FORTY-TWO THOUSAND SEVEN HUNDRED
AND EIGHTY-THREE- ZERO ZERO ZERO of the Province of Guanacaste, located in the
Fourth District (Tempate), Canton Three (Santa Cruz), Province of Guanacaste, that measures
eight hundred and ninety-two square meters with sixty-two square decimeters, and which
according to the referred agency is land for building and has the following borders: North: street
with a twenty meter front; South: shoreline area; East: Lot 39; and West: Lot 41, is established
at TWENTY-FOUR MILLION ONE HUNDRED THOUSAND SEVEN HUNDRED AND FORTY
COLONES EXACTLY (¢24,100,740.00). Upon confirmation of the administrative appraisal, the
recognition of interest does not proceed. Assign what has been expropriated to the public order
indicated and register it in the State’s name free of encumbrances, limitations and annotations.
Once this judgment is final, the State’s Notary is authorized to perform the Protocolization of the
corresponding parts. The National Registry is obligated to cancel all the annotations, charges
and encumbrances that may weigh on the expropriated property, based on the Protocolization
deed of the parts, without need for any other procedure. Notify.”

4.- Dissatisfied with this ruling, the attorney-in-fact of the expropriated company filed an appeal,
procedure that was admitted and in virtue of which it is heard by the court of appeal.

5.- The appeal has been processed as corresponds and this resolution is dictated, prior the
obligated deliberation.

Judge Carmona Castro writes, and,
RECITALS

I.- About the documentary proof requested before this instance: The representative of the
expropriated company intends to have proof admitted before this instance to show that the
value established by the judge of the case, on the real estate property of interest, is not
reasonable or proportionate with regard to its real and effective value. To that effect, this
College considers, to only admit with such purpose and with the character to better resolve the
following: Official document CP-253-2009 Setena, Official document DAM-1821-2009 of the
Municipality of Santa Cruz, Official document DM-2259-2009 of the MINAET, Official document
GE-451-2009 from the National Service of Subterranean Water, Irrigation and Drainage, visible
at folios 371 to 387 of the file of appeal, and the Administrative Appraisals AA-89-2008, AA-69-
2008, AA-86-2008, AA-70-2008, AA-88-2008, AA-73-2008, AA-93-2008, AA-90-2008, AA-96-
2008, AA-99-2008, AA-97-2008, AA-95-2008, AA-91-2008,AA-92-2008, all visible from folio 400
to 513 of the file of appeal, due to their special particularity with the properties attached in the
expropriated area itself. With regard to the remaining and pursuant with numerals 331 and 575
of the Civil Proceedings Code, their admission is denied, since it is deemed that since it was not
offered by the party in the initial instance and obviously was not appraised by the judge in that
opportunity for dictating his judgment, it would implicitly bring about the reopening of the general
primal debate on the fair price, based on that new documentary information provided, resolving
then in one sole degree the question of fair price due to the necessary review, appraisal,
analysis and pronunciation of that proof, which would denaturalize the concept of double
technical instance guaranteed in that matter, the same one that should fall on punctual aspects




of grievance occurred in the judgment being reviewed, this, because the appeal was not
adjectively instrumental in an entreaty to review what was discussed. A jurisprudential paragon
reveals that in: “Multiple precedents of this Court, referring to the proof to better resolve, have
indicated that this is proof for the judge, and not for the parties. Therefore, the decision to
gather it is optional for the jurisdictional body, and it may dispense with it without needing any
resolution. Ergo, the omission of pronunciation of this, precisely because the investigation
stage has been exceeded, where the parties must show the constitutive facts of their right,
according to what the regulations on the proof load impose and once that stage is precluded, it
will be the exclusive power of the judge to determine if new proof may be added to the
documents on file necessary for the correct decision of the litigation. One may consult among
many others the following resolutions: 59 of 15:20 hours of May 31st of 1996, 23 of 14:20 hours
of March 4th of 1992, 34 of 10:45 hours of May 28th of 1993 and 83 of 14:40 hours of
December 22nd of 1993. (...).” In support of the above, sentence N° 29 of fifteen hours and
thirty minutes of February twenty-second of nineteen hundred and ninety-five dictated by the
First Court, clarifies the following: “(...) The medullar aspect of the proof to better provide is its
optional or discretional character, and that it may not be demanded by the parties; its ordering
depends, entirely, on the prudent initiative and criterion of the jurisdictional entity, consequently
its denial does not cause any helplessness.” In the same way the reiterated jurisdictional
process must be attended to, which informs that “after the filing of the suit and its challenging,
only those documents anticipated in article 293 of the same Code are admissible, that is: those
with a later date, those not known before by the party that submits them, those that it has not
been possible to acquire before due to causes not attributable to the interested party or those
that without the basis of the suit, serve to oppose exceptions from the defendant or constitute
supplementary proof. Therefore, the documentary proof in second instance, in order to be
admissible according to canon 575, first paragraph, of that Code, must be found in one of the
assumptions anticipated by the 293 ibidem. The intention of the legislator is not to open the
possibility of offering any document at that opportunity, but rather, on the contrary, seeks “...to
raise awareness among the litigators that the proof must be offered in the first instance in its
totality, and that the reception of proof in second instance is exceptional, without detriment, of
course, of the faculty of ordering proof to better provide.” Also, in exceptional cases, it results
admissible in second instance another kind of proof that is not confessional or documentary. In
this regard, the first paragraph of article 575 of the mentioned Code, establishes five taxative
assumptions where those proofs are admissible and they are: “1) When for causes not
attributable to the appellant, one could not have practices all or part of the proof proposed in the
first instance. 2) When some fact had occurred that imports supervening exception. 3) When the
absent defendant and for whom a curator has been appointed, appears at the process after the
opportunity of offering proof in the first instance. 4) When some new fact has occurred with
effective influence on the decision that could not have been alleged in the first instance, or a
previous one that would have become known to that interested party, of the same importance
and which he assures he did not know before. 5) If the parties agree on their need and origin.”
Nevertheless, the court keeps the faculty of ordering only that which it considers indispensable,
taking into account logically the relevance of the proof and the elements of conviction that have
been already incorporated into the process, according to that expressly established by the
second paragraph of the mentioned regulation” (Sentence N° 000235-A- S1-2008 of nine hours
and five minutes of April fourth of two thousand and eight, in the same sense see Sentence N°
794-F-2006, 9 hours and 31 minutes of October 9th of 2006 and Sentence N° 790 of 11 hours
of September 10th of 2004). From what has been said, one understands that the documentary
proof provided by the appellant before the Court does not correspond to any of the assumptions
stipulated in precepts 293 and 575 ibidem, since there is no indication or reference that tends to
justify their admissibility in this sense.



Il.- About the facts: The lineup of proven facts is approved because there are based on the
elements included in the documents on file.

Ill.- Appeal of the expropriated party. The grievances of the appellant in the following
aspects: 1) incorrect establishment of the fair price in sentence. 2) The Judge mistakenly
considers that the land is part of a protected area, and this is only possible after the
corresponding payment for the expropriation has been made. He alleges that the judge erred in
appreciation when he stated that: “it is necessary to highlight that all the lots of land found in the
area of the Marine Park Las Baulas cannot be appraised and much less can one charge for
these...” and, “the owner of the lots of land located inside the Park cannot have the same
economic benefit or profit than the expected one in a site outside its limits, because obviously,
the attributes of property rights, especially the one of construction, is limited...”, given that at the
tenor of numeral 37 of the Organic Law of the Environment and of the Law of Creation of the
Marine National Park Las Baulas, the lots of land that are located within the supposed limits of
the park did not suffer of any impossibility to be developed and as such, while the State does
not expropriate them, the owners are not prohibited from the possibility of developing their
property, this in accordance with that established by the vote of the Constitutional Court 8870-
2008 of 10:36 hours of May 27th of 2008. He emphasized in this regard, that the property was
titled within the restricted area of the shoreline area and prior to the constitution of the marine
park between the years of 1970-71, so that the judicial authority must weigh the existing proof
elements in the file and establish the economic equivalent that corresponds to a fair price, that
is, in terms that the amount that is established is sufficient to acquire another analogous one
according to the value of replacement. 3) The Judge considers that there is a lack of water in
the area when it has been accredited otherwise. 4) The Judge a quo did not weigh the
necessary proof elements to establish the fair price, so that the value given would not leave
unscathed the equity of the expropriated. 5) That the property has a series of characteristics
that were not considered in the administrative expert examination nor in the first judicial expert
examination, such as: a) It is a private property and not a concession, properly registered in the
Public Registry and located on the limits of the unalienable public area of 50 meters, which as
well as increasing its value, makes it an exclusive and non-comparable property since it is
located in front of the sea. b) The infrastructure that has been developed in the area of
Guanacaste such as the Liberia Airport and the roads, facilitate the access to the land object of
expropriation and increases the market demand inasmuch as they facilitate accessibility. ¢) The
closeness with nearby facilities and services (Banks, Supermarkets, Private Schools,
Restaurants, etc.) that are not found in all the beaches in the country. d) That later appraisals of
the property object of this expropriation offer much higher values with regard to the
administrative appraisals. 6) The a-quo judge was induced into error by a series of
inconsistencies included in the administrative appraisal of the expert opinion rendered by
Engineer Arturo Morales Meza, due to the following: a) Although this professional assures to
have used the comparative or Market Method, there is no reference in the appraisal of which
were the properties used to make a comparison with the land object of this expropriation; that
the lands used to make a comparison are not located in front of the beach so that they could not
be used to make an appraisal of the value of the property that is being expropriated since they
do not fulfill that established in articles 22 and 40 of the Law of Expropriations. b) The expert
uses tables issued by the Ministry of Finance that go back more than a decade to base the
establishment of the unit price of the lot of land in the year two thousand and six. c) He advises
that they tried to solve those inconsistencies with later appraisals carried out by Engineer
Morales Meza, but did not contemplate all the references to be appraised at the moment of
using the comparative method. d) He indicates that it is possible to see how, in administrative
appraisals performed by Engineer Morales Meza in expert examinations later on in the year two
thousand and eight, the appraisals gave an average of ¢214,200.00 per square meter, while in




the period that runs from two thousand and five to two thousand and six, the average was
¢14,959.14 per square meter, price that was conceded in the administrative appraisal of the
property object of this expropriation. €) He considers that in any case, the current appraisals
that the Ministry of Finance uses, are very far from reality and the price of replacement. So that,
at the time that the expert performs an administrative appraisal, they did not use the necessary
data to compare the property with others in the sector, which had sufficient elements of proof
that would have helped them to give values which would have been more real than the ones
conceded initially, despite the fact that at the time of the inspection this information was duly
registered before the corresponding public institutions and were easily accessible for anyone.
7) The A-quo does not define the value of replacement of the property and did not correctly
value the concept of fair price at the moment of ratifying in judgment the administrative
appraisal. 8) The appraisal performed by the third expert in discord and that was not
considered by the judge of instance, awards a sum of zero colones to the property object of
expropriation alleging that this property is a public property found outside the possibility of trade
among men because it is located inside a National Park, which is not true until the payment due
for the concept of expropriation has been made. 9) That the devaluation of the property
motivated by the judge of instance is not valid in accordance with what the following documents
inform us: Official document CP-253-2009-Setena, Official document DAM-1821-2009 of the
Municipality of Santa Cruz, Official document DM-2259-2009 from the MINAET and Law 7425,
which establish the contrary, so that the restriction that eventually came about on the area are
currently non-existent, as well as that they occurred years after the expropriation process was
initiated. In the same way, he refers that it is incorrect to impair the value of the property to
consider Official document ASUB-476-06 from SENARA, since it contradicts official document
GE-451-2009 from the same institution, that refers in its article 4th that the Board of Directors
has not issued or approved any other vulnerability matrix for the Huacas-Tamarindo Aquifer, nor
has it established absolute prohibition of well drilling in this aquifer. 10) That the judge of
instance should not have considered taking into account a report submitted by the State and
visible in folios 196 to 236 corresponding to a study prepared by Jose Pablo Rivera Ibarra and
Tania Robles Cascante and paid for by The Leatherback Trust, given that it does not use a
comparative model included in the Manual of Procedures for Appraisals, prepared by the
Appraisals Sector of the Sub-department of Supervision of the Ministry of Finance, nor does it
include the documents that support that sustained by the authors and also since it contradicts
that stipulated in numerals 22 and 40 of the Law of Expropriations. 11) He also expresses that
the area does maintain public services (utilities) and refers that Playa Grande was declared of
tourism interest, that the property was titled next to the public area, that the communication
media have indicated the high prices per square meter in that area and the infrastructure
development is taxable, other than its closeness to sites with high capital gain and public and
commercial services. Having indicated the above, the appellant concludes that the angular
piece of the expropriation process is the payment of the fair price for the expropriated property,
that another analogous property may be purchased and so leave the property of the
expropriated person unscathed. 12) He requests that the administrative appraisal be not used
as reference for the establishment of the fair price since it is not in accordance with the law nor
does it offer a real value for the land nor its replacement value; that the replacement value be
adjusted in accordance with sound judgment taking into account the mosaique of judicial expert
opinions performed in the area and, the State be condemned to the payment of the costs of this
process and the payment of the lawful interest.

lll.I.- Due to the way the grievances are formulated and the purpose pursued, one can see that
on the side of the non-conformist, a new valuation of the elements that appear admitted in the
official documents for the establishment of the fair price is intended. For this, since it is intended
to have a new appraisal of the elements admitted in the official documents for the establishment



of a fair price, the Court will analyze in general and within the limits of the grievance, the
provenance of a new establishment of the value of the expropriated property. The motives and
considerations that the a-quo sustains to embrace the value assigned in the administrative
appraisal, based on the assumption of demerit of the real estate property object of expropriation
constitutes a thesis in accordance with the proof found in the official documents and that as will
be exposed, does not result the most adequate to be applied in the sub judice.

IV.- About the functional and competence scope of the recourse of appeal as
introductory item. This Chamber has reiterated that the contestation of judicial resolutions
through the different recourses that the legal order recognizes, presupposes as a subjective
requisite the circumstance that the corresponding resolution causes, to whoever files it, a
grievance or prejudice, since otherwise a generic requisite would be missing from the
procedural acts of the party, which is the interest, aspect that is expressly demanded as
requisite of admissibility in the first section of ordinal 561 of the Civil Procedural Code in the
sense that the resolution that is appealed must necessarily harm the appellant. The grievance,
indicates Couture, constitutes the prejudice or encumbrance, material or moral, that a legal
resolution causes a litigator. This motivation of grievances constitutes a foundation of the
competence so that the superior entity learns about the recourse on the points of controversy
accused against the ruling. In that order of ideas, the jurisdictional powers of the ad quem are
not limited, but rather, that the court has the same extension to learn what is <<matter of
recourse>> than the one the judge a quo had to learn about the same matter in first instance. In
consonance with such principles, the context of knowledge of the judge of first instance is
delimitated by the intentions and oppositions formulated by the parties, and correlatively the
context of knowledge of the court of appeal, to more than that, is also limited by what has been
the object of appeal and of grievances, aspect that our positive right gathers in canon 565 of the
Code of civil rite. But also, in that, that is a matter for review by the appeal, the court of appeals
assumes the full competence and finds itself in the same situation in which the judge found
himself in the degree to resolve such issues. As a procedural warranty, the recourse of appeal
is established in favor of the party that may be considered harmed by the judgment dictated by
the authority of first instance, to obtain from the latter’s superior a second pronouncement on
the intention of the suit. On its part, the procedural rigor that watches over the Legal Order that
applies, demands, in accordance with that established in Article 70 of the Law 3667 with regard
to 574 of the Civil Procedural Code, that the aggrieved person express the break or rift in the
essential formalities of the process that give origin to the recourse of appeal, and that having
been invoked before the A Quo, have not prospered before this one. It is then required that the
appellant formulate clearly and precisely, the misgivings he sustains against the judicial
pronouncement he challenges, and the errors he considers were incurred by the judge a quo in
his resolution. Due to this, it will be from this point of view that one will proceed forth to the
analysis of the appeal that supports this pronouncement, leaving aside the arguments that refer
to questions that constitute the reiteration of arguments or object of debate in the first instance.

V.- About the expropriation itself. What has justified the expropriation, institute which is not
denied the restrictive or limitative character of the right to property, is a supreme need that
makes the right of property prevail over the social interest or public usefulness, filing or at least
trying to file away any conflict of interest. The purpose of public usefulness is the greater good,
so that it implies itself the idea of expropriation that — because it is mandatory — can only take
place under the direct intervention of the State, where what belongs to each one is respected
since such an attribution of qualification cannot be understood in an unlimited form. The
concept of public usefulness is determined by its two elements: the material need and the
aspiration of the social body, that related under the shelter of legality, give as coefficient a
practical fact that entails what reports advantages for the State, the enjoyment of which belongs




to the social body, thus, every citizen will contribute from his side to the public usefulness
according to his strengths, his talents and his age, and his duties will be regulated with
arrangement to the distributive laws. The individual must withstand the sacrifice of his goods,
since passing into the state coffers, the individual also self-benefits as a member of the
collectivity (when his good serves to satisfy a need of general interest), sufficient reason for not
refusing the expropriation.

VI.- About the fair price. In order to satisfy that guarantee that has been set forth, it becomes
necessary to value the expropriated object in such a way that it results in a fair compensation.-
The doctrine has intended to establish the parameters to be followed to determine a fair price,
that according to Garcia de Enterria, is achieved only through the legal way, the only one where
that “justice” will be verified in each case, and it understands it as the value of substitution of
the expropriated thing, sufficient to acquire another analogue good, from which one is
deprived through expropriation. Other refer to the fair price as an element that acts as a
determinant factor of the objective value of the expropriated good, whether the ordinary market
price, that is, the fair price must coincide with the real economic value of the expropriated
properties, with the purpose of providing the sufficient money to obtain the adequate
substitution of such properties. Dromi, Argentinean author, consider that the fair value
supposes that the one expropriated must receive a value equivalent to that from which he
is deprived, in areal and comprehensive way. - This value must represent a sum in cash or
in reasonably equivalent terms, through which the owner of the property, wishing to sell but not
obligated to do so, would have sold his property to a purchaser willing to that, but no obligated
to do so. As observed, the concept of the fair price intends to seek the balance where
the expropriated person does not result injured when his real estate equity is impaired
but neither does it become a source of profits in his favor, with the consequent harm to
the expropriating entity, which is only achieved with the wise combination of the
principles of equity and justice, in such a way that the fair price, always of discretional
conception and class, must refer during the trial of expropriation to what the real estate
is worth in the state and form of exploitation in which it is taken by the expropriator,
according to the values and other elements of conviction concentrated in_the official
documents. The indemnification that must recognized in the expropriation process must be
plenary, must cover the “venal” value of the property which it is about; for such effect, the
principles of the “replacement value”, “the values of area”, the “depreciation”, supplement this
concept and it is based on those principles and on the positive and negative factors that affect
the expropriated property, through technical instruments, that one arrives at the determination of
a unit fair price; that is why, within the concept of plenary indemnification, it cannot be argued as
a negative elements in the price to be recognized, the capital gain the land has earned as a
consequence of works that the State has built and that due to their nature favor and increase
the value of the property.

VIl.- About the legal and reasonable path towards the fair price. In the expropriation
processes, the judges enjoy counsel through the expertise of external auxiliaries that issue
opinions on sciences that are foreign to them, that are not proper to them but not unknown. In
expropriation matters, however, formal requirements for carrying out the expert appraisal are
established, and it is necessary then that the experts consider several factors when appraising
the property, such as the current state and use of the buildings and the land — thus referred in
article 22 -; the establishment of the value of the property on the date of its expert ruling — article
24 -, which the law also obligates the legal expert — article 36 — standards all of the m from the
Law of Expropriations. It is the work of whoever prepares the expert report, to dictated —
through the knowledge that his specialty confers — the fair price of that ordered to be valued and
not a financial aberration in benefit or harming the parties. On their part, the duty of applying




the rules of rational healthy criticism, allows the judges to step back from the expert opinions,
and this could happen in those cases where the expert reports rendered contravened the law,
were omitted or obscure or included some other error or defect that indicates for the judge, in
accordance with the regulations aforementioned that cannot be taken into account as help for a
concrete case. In this order of ideas, the judge must consider that the regulation included in
article 22 of the Law of Expropriations, establishes that only the real and permanent damages,
but not so, the future facts or rightful expectations, nor also, the capital gains derived from the
project that originated the expropriation itself. On its part, article 24 of the aforementioned law
expressly establishes: “The expert must determine the value of the expropriated property on the
date he offers his expert opinion. He will also determine the possible damages that may be
caused to the right of property by the irrational limitations suffered when applying the
precautionary measures. Also, one will only consider the necessary improvements introduced
after the declaration of public interest.” As well, numeral 30 of the law mentioned indicates that
in this type of processes only issues related to the review of the administrative appraisal of the
good expropriated will be discussed, according to the conditions in which it was found, in order
to establish the final amount of the indemnification. So that, other than that the administrative
appraisal is reviewable by the expert(s) appointed by the court, these may update it, but under
the scope and limits set forth in numeral 36 of the law in question, and as long as they do not
take into account the amount of the indemnification of future facts, the rightful expectations, nor
the capital gains derived from the expropriation.

VIII.- About the review of the administrative expert opinion: It understands this Section, and
it is its position in this regard (Vote N°611-2010-1 of thirteen hours and fifteen minutes of
December twenty-third of two thousand and ten), that the term “review” does not include in
itself, a restrictive configuration, but rather a functional or practical way, being understood as it
is established by the Dictionary of the Spanish Language of the Real Academia Espafiola,
twentieth edition, as submitting something to a new examination in order to correct, amend or
rectify it. And it could not be otherwise, since on the contrary, the appointment of experts by the
court would not have any justification, since nobody could be in disagreement with the
administrative appraisal, since if it is corrected or modified, one could argue not taking it into
account since it is illegal. Numeral thirty-six of the Law of Expropriations establishes that: “The
expert opinion must abide by that established in article 22 of that law and its purpose will be to
review the administrative appraisal so that it adjusts to the value of the property at the
moment when it was appraised.” (Intentional bold font). It is not indicated per se, that one
cannot modify, that one cannot include aspects that were not introduced before the government
agencies, or that one may go against that established by the experts of the State, only that one
must adjust to the price of the property when the administrative appraisal was
performed, that is, it does not imply that one may not rule a different criterion to the one issued
by the Administration. In that way, there is no impediment in the Law of Expropriations for the
Judge to separate himself from the criteria given by the various experts that appear in the
official documents, but rather there is an express authorization for this, in numeral forty of the
Law that has been repeatedly mentioned, with the only limitation that the judge may not exceed
the greater sum estimated in the appraisals. If the judge (with the aid of the experts appointed)
can only review with regard to compare if that described b the expert from the Administration is
or not correct, this would be generating an express mocking of the constitutional principle of
effective judicial supervision, since although the special expropriating process has a limited
object, this is not an obstacle to indicate that it is jurisdictional and its purpose is the
determination of the fair price, so that within that orientation the party has the right to a fair,
ample and necessary jurisdictional guarantee; to define the venal value of the property as was
already indicates. Furthermore, one may indicate that when an expert performs a totally new
expert examination, but not isolated from the contents of the administrative appraisal, upon




generating a new parameter of analysis of the case, allows the judge to have greater elements
of conviction; naturally, from the contrast between both criteria, each discordant element is an
exposition of fallacies that in the opinion of the judicial expert presents the administrative
criterion and under no sense does it have to be necessarily explicit; being enough for that that
one is able to extract them. Naturally, every expert opinion is only a recommendation for
the judge, who in the end is the expert of experts, so that the final determination is always part
of the jurisdictional activity, as long as there is a proper foundation. It is the prudence of the
judge, on the basis of sound judgment, that is the defining element of the fair price, as
long as it is not about an activity where there is a univocal criterion that allows one to define the
concrete amount to indemnify in each concrete case. Supported on this, both the administrative
appraisal and the judicial appraisal, as well as the administrative appraisals incorporated into
the official documents as additional proof, are plausible orientations to be estimated in the
consideration of the fair price to be determined, and this in the light of the grievances of the
expropriated person as a discussion limit.

VIILi.- Based on what has been said up this point, for the determination of the fair price, this
Chamber will consider the generic description of the appraisals rendered as the basis for
analyzing the grievances of the expropriated person. These expert rulings indicate according to
the official documents and that mentioned by the judge a quo, the following: 1) the
administrative appraisal: N° AA-119-2006, performed by the Tax Administration of
Puntarenas, General Tax Department of the Ministry of Finance in September of 2006, the land
as well as an existing fence or wall in the property were appraised in the total sum of
¢24,100,740.00. It was performed in September of 2006, records the location of the property,
its ownership and surface. It then proceeds with the detailed description of the area, its
location, characteristics of the Marine National Park Las Baulas, its creation, purpose, situation
and current use, location, access, population, tourism boom, activities of the population,
establishments, investment, tourism and urban projects, basic and community utilities,
commercial development, topography, communication ways and direct area of influence of the
Park. Later on, the administrative study describes the property to be expropriated, its
localization, location, current state, delimitation, borders, topography, level with regard to the
public road and to the shoreline area, fronts, utilities, natural resources, scenic beauty, tourism
boom and registration status. It concludes with the definition of ¢27,000.00 per square meter of
land, attending to the characteristics of the area (Marine National Park Las Baulas and Wildlife
Refuge Tamarindo, tourism development, utilities, private services, access roads and closeness
to population centers), characteristics proper to the real estate property (bordering with the
Park, dividing condition, fronts towards the public gravel road and towards the shoreline area,
flat topography, partial panoramic view, current and potential use as well as access to services),
comparative method and technical procedures for performing the appraisals of values in the
area (offers, sales, opinions from experts and knowledgeable people of the area and
assessment work performed by the General Tax Department), the reason for the appraisal that
consists in the initiation of the procedures for the expropriation and, the criterion of the expert
from the Taxation Office. In total, in the administrative appraisal, a total amount of
¢24,100,740.00 is defined for the land. 2) Expert opinion from Engineer Elizondo Murillo:
this is handed in on August first of 2008 and after consigning the registry data of the property, it
establishes the characteristics of the area, the area of the lot of land, the particulars of the
sector, commercial activities, market values, field-trip and values assigned by other experts to
appraisals in the same place, and considers that the administrative appraisal does not reflect
the market value of the area and due to this, opts to separate itself from it. Finally, it takes as
reference information on the value per square meter of the land from the section of real estate
properties of the Municipality of Santa Cruz and the information of the marketing values of lots
with real estate firms such as Century 21 Coastal States, Century 21 Marina Trading Post, Pura



Vida Real States, Costa Mar Properties and independent agents and indicates that the lots in
Playa Grande with the characteristics of this property are not sold below values of 300,000
colones per square meter, so that he assigns a market value of ¢ 267,786,000 colones (Two
hundred and sixty-seven million seven hundred and eighty-six thousand colones) to the
property object of expropriation. 3) Expert opinion from Engineer Barrantes Vargas: is
handed in on December 10th of 2009 and begins indicating the purpose of the report, then
indicates the data of the property object of expropriation, establishes the additional information
that mentions the Administrative Appraisal N°® AA-119-2006 and the Appraisal rendered by the
expert Engineer Morales Meza. He makes reference to the data indicated as General
Conditions of the Area where the property is located and points out that although the contents of
the information are correct, one must put aside the fact that the property object of expropriation
is located in front of an Unalienable Public Area of Playa Grande. He considers that because it
is an unalienable area, it constitutes territory that is not the object of negotiation, and the
amount of the appraisal must be ¢0.00 (zero colones) for the entire property.

It should be indicated as from this moment that it is not possible to consider the appraisals of
the third expert in disagreement, since the assessment that concedes for the property part of
the premise that the area in which it is located corresponds to a National Park and therefore,
unalienable and without economic value. Nevertheless, the expert forgets, that it is precisely
the declaration of that public interest, which promotes the need to expropriate the lands that are
located in the area, and therefore, it is not possible to consider that the value is reduced to zero
colones if, the constitution of the National Park will depend on the expropriations of the
properties that are located there. Should one accept the considerations of the expert, one
would be ignoring the nature itself of the Institute of the expropriation and, above all, the logic of
the declaration of public interest that implies the opening of all these processes.

VIILii.- This Court admitted as proof to better resolve, copies of the administrative appraisals
issued by the Ministry of Finance, General Taxation Department, Tax Administration of
Puntarenas and applied properly to the properties located in the restricted area and declared as
Marine Park and object of expropriation and although these appraisals were issued throughout
the year 2008, are of equal interest to estimate the fair price. These administrative appraisals
offer the following information: AA-89-2008 that establishes a value per square meter of
¢195,700 colones, for a property of 935.05 square meters, AA-69-2008 that establishes a value
per square meter of ¢199,500 colones, for a property of 864.16 square meters, AA-86-2008 that
establishes a value per square meter of ¢182,400 colones , for a property of 1,149.68 square
meters, AA-70-2008 that establishes a value per square meter of ¢201,400 colones , for a
property of 792.08 square meters, AA-88-2008 that establishes a value per square meter of
¢222,700 colones , for a property of 817.39 square meters, AA-73-2008 that establishes a value
per square meter of ¢201,400 colones , for a property of 828.23 square meters, AA-93-2008
that establishes a value per square meter of ¢199,500 colones , for a property of 862.42 square
meters, AA-90-2008 that establishes a value per square meter of ¢184,100 colones , for a
property of 1154.49 square meters, AA-96-2008 that establishes a value per square meter of
€¢199,500 colones , for a property of 861.49 square meters, AA-99-2008 that establishes a value
per square meter of ¢203,500 colones , for a property of 848.23 square meters, AA-97-2008
that establishes a value per square meter of ¢204,800 colones , for a property of 1073.36
square meters, AA-95-2008 that establishes a value per square meter of ¢209,475 colones , for
a property of 865.11 square meters, AA-91-2008 that establishes a value per square meter of
¢213,500 colones , for a property of 833.77 square meters and AA-92-2008 that establishes a
value per square meter of ¢229,600 colones , for a property of 836.34 square meters. It is to be
understood then, that the ample differences even generated by the Administration itself, in the
values estimated could have affected due to the time or due to different technical methodologies



(September of 2006 is the date when the administrative appraisal was performed, August of
2008 the date of the first judicial appraisal and, September of 2008 is the date of the
administrative appraisals incorporated to better resolve, which shows to this Section of the
Court, two antagonistic situations, or the price of the administrative appraisal corresponding to
this file is correct or approximate to reality, or else, the judicial and other administrative
appraisals, are the correct ones and show how the base administrative official was outside of all
economic reality. In accordance with the jurisprudence of this jurisdiction that has indicated that
the administrative appraisal becomes a incontrovertible input between he parties and
consequently, is the minimum that may be awarded; this does not mean that it corresponds to
the fair price. This Section has been emphatic in the sense that the fact that there is an
administrative appraisal with which the expropriated party disagrees, this does not imply that it
is badly prepared, o that with the mere disposition of benefitting the Administration, adopted the
lowest price possible. On the contrary, the discrepancy of criteria constitutes only an indicative
to review the same, and within this connotation and under the scheme of logic judgment,
everything seems to establish that that first evaluation indicates a very low price so that it may
become a restitution value and there a fair price. The establishment of the amount to be
indemnified is far from being an exact science, so that the rules of technique, logic or reason are
not fulfilled; but rather it is a multifactor and therefore complex phenomenon. So that, one must
try to integrate the greater number of objective elements (and even subjective ones eventually)
in order to generate an indemnification price that tries to reduce the risk of erring. (Vote N° 611-
2010-1 of thirteen hours and fifteen minutes of December twenty-third of two thousand and ten).
In that order of ideas, we incorporated as proof to better resolve the one corresponding to
Official Document CP-253-2009 Setena, Official Document DAM-1821-2009 from the
Municipality of Santa Cruz, Official Document DM-2259-2009 from the MINAET, Official
document GE-451-2009 of the National Service of Subterranean Waters, Irrigation and
Drainage, which together, show a certain flexibility or ease of the building order, favorable to
indicating the relativization of the use of utilitarian facilities (broadly speaking) towards the
property and the reasonable use of this one with regard to the existing community services, and
also, one cannot disown that the boom of the tourism development that the neighboring area
shows, even and without losing the perspective of the real evident loads that weigh on the
expropriated property and other neighboring properties because they are circumscribed and
incorporated into the National Marine Park Las Baulas, created on July 10th of 1995, through
Law n°® 7524 and that creates fro them strong restrictions; all this, with the normal knowledge of
the registry titleholders expropriated that having acquired the property under that format (after
the affectation due to the creation of the park), the property would not result with an unlimited
potential of development similar to other(s) without the legal ties of the detail. This last aspect,
causes that the judicial rulings do not render sufficiency in the order of reasonability and
proportionality to reach an equitable fair price, upon showing the inflated values by reference
with other properties without limitations or legal limitations, as well as since they include values
by comparison, this evidences the lack of a greater sample in properties under ceteris paribus
conditions, and it does not result that it is a secret that the sales prices advertised or offered
(considered by the judicial experts) do not always result the final or definitive prices of the
agreed purchase-sale, but rather a value of intention of the seller or of mere speculation. In the
case of interest, the judge subtracted from the value of the expropriated property, leaving it at a
sum that results evidently insufficient, that is not enough to restore the patrimonial loss suffered,
so the grievances of the appellant should be admitted with regard to the fact that this appraisal
does not represent a fair price. Based on the above, the Court considers that the estimates
resulting from the administrative expert opinions order to better resolve, constitute real values
that are near to the current amounts, in accordance with the legal and physical conditions of the
context that the expropriated property shows. For this reason, they can be considered
reasonable and proportionate, in accordance with the fair indemnification that is due to the



expropriated person, taking into account that to this date more than four years have gone by
since the first appraisal. As well as the above, it is not possible to leave aside that even if the
administrative appraisal includes all the points demanded in numeral 22 of the ritual law, this
does not imply that it is correct and should be automatically embraced, since its appraisal
may not be so. In that sense, and once the reports and the proof provided to the official
documents are assessed in accordance with the rules of healthy criticism, it is the criterion of
this College, that the conditions and particular characteristics that the expropriated property
shows, its limits and legal limitations, the fair and equitable price as well as adjusted to the value
of restoration which is the sum of one hundred and seventy-five thousand colones (¢175,000)
per square meter, for a total indemnification in the sum of one hundred and fifty-six million two
hundred and eight thousand five hundred colones exactly (¢156,208,500.00) Due to the above,
it is considered that there is no objection to separate from the administrative appraisal and
agree on an average value for those properties located within the limits of the marine park for
the date in which it was assessed adding to the remaining information considered, this within
the extension of the grievances. Criterion that has the virtue of considering both the aspects
set forth by the parties as well as sifting it through the official expert opinion and thus
determining up to what point the reports on values allow one to generate new elements of
conviction that may reorient the cause.

IX.- Sentencing to payment of interest.- With regard to this aspect, what has been resolved
implies the legal imposition of interest on the amount of the difference on the value assigned in
the administrative appraisal, since in article 11 of the Law of Expropriations it is clearly
determined that if the fair price is fixed above the one established administratively, the State
must (imperatively) recognize interest from the moment of the dispossession of the property and
until the effective payment of the total amount obligated. Thus, what has been done is a legal
derivation of that punished, so that interest must be recognized at the legal rate in effect and of
the civil order, that run as from the dispossession of the property and until the effective
payment. Should there be a real deposit of the amount of the administrative appraisal, the
interest will be calculated on the difference between this one and the fair price.

X.- About the award of costs.- This Court believes that since the indemnification will be the
one established judicially, higher to the one intended by the State in the administrative
proceedings, it must assume the cost of the judicial procedure necessary for the determination
of the fair price and being it so, it does not proceed to separate oneself form the principle of
condemning the loser, so that both will be covered by the State.

THEREFORE

Proof is admitted partially to better resolve. The appealed judgment is revoked, to establish the
amount of the fair price on the expropriated property in the sum of one hundred and fifty-six
million two hundred and eight thousand five hundred colones exactly (¢156,208,500.00). The
legal interest is conceded on the difference between the amount awarded and the payment
referred to in the administrative appraisal and the sum thus conceded until the effective
payment of the same. Should there exist a real deposit of the amount of the administrative
appraisal, the interest will be calculated based on the difference between this one and the fair
price. The State is condemned to the payment of both costs of the action.

Ronaldo Hernandez Hernandez
Siria Carmona Castro Jonatan Canales
Hernandez
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CEDULA DE NOTIFICACION

Nutificando: GRANDE BEACH HOLDINGS LTDA
Rotulado a2 LIC. JOSE PABLO ARCE PINAR, APODERADO.

Notifiqué mediante cédula, la resolucion de las diez horas con tremda vy minztos del veintivne

de Julio del 2011 del T. CONTENCIOSO ADM. Tf CIR, TUD. §.1.

Expediente: 07-000438-0163-CA  Forma de Notificacidn: FAX: 22018707

Copias: NO

Be hace saber:

RESOLUCION

Ne 331-2011-1
TRIBUNAL  CONTENCIOSO  ADMINISTRATIVO Yy Crvi pr
HACIENDA. SECCION PRIMERA. SEGUNDO CIRCUTTO HIDICTAL DF SAN
JOSE, GOICOFCHEA, ANEXO A A las diez horas treinta minutos del veintiuno de
jullo de dos mil once.

Diligencias de avalio por expropiacion establecidas por el ESTADO,
reprasentado por la Procuradora Georgina Inds Chaves Olarte, mayor, soltera,
Abogada vecino de San José, cédula de identidad 9-085-583, contra GRANDE
BEACH HOLDINGS LIMITADA, cédula jurfdica 3-102-378985, representada por
si Apoderado Generalisimo sin Limite de suma José Pablo Arce Pifiar, mayor,
soltyero, estudiante, con cédula de identidad 1-1 166-942, vecino de Curridabat,
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RESULTANDO

1.~ & EBstado establecid estas difigencias para que en sentencia se fije la
indemnizacidn que le corresponde a Grande Beach Holdings Limitada por fa
exproplacion de un inmueble de su propiedad, inscrito en el Registro Pablico de fa
Propledad al Sistema de Folio Real matricula N° 42783-000 del Partido de
Guanacaste, sltuado en Playa Grande, Distrito 04 (Tempate), Cantdn (03) Santa Cruz
de la Provincda de Guanaceste. De acuerdo al plano catastrado nlmero
(-0402369- 1980, ol terreno a expropiar equivale a 892,62 metros cuadrados, siendo
su adquisicion necesaria para ser destinado come parte del Parque Nacional Marine
Las Baulas.

2.~ la parte expropiada no aceptd o monto establecido en al avalio
administrativo N° AA-119-2006 del 22 de seliembre del 2005.

3.~ £l Heenclado José Roberto Brenes Chinchilla, juez del citado Despacho,
mediante resolucidn nidmero 3357-2010, dictada a las nueve horas del veinticuatro
de diclembre del dos mil diez, v corregida mediante resolucion de las once horas del
slete de marzo del dos mil once, dispuso: ™ POR TANTO Se admite como prieha
para mejor resotver la que fue aportada por el Fstade, documentos que constan en
folios 70 & 85, 88 a 129, v 177 a 236: v se rechaza come prueba para mejor resclver
fa ofrecida por fa sociedad expropiada, documentacién qua consta en folios 147 a
160. Se confirma el monto que depard f avallio administrativo por 1o que se fila en
VEINTICUATRO MILLONES CIEN MIL SETECIENTOS {CUARENTA COLONES
EXACTOS (§24,100.740,00) Iz indemnizacidn total que debe pagar ¢l Fstado &
Grande Beach Holdings Limitada, cédula juridica tres - dlento dos - trescientos
setenta y ocho mil novecientos ochenta y cinca, por la expropiacién de un inmueble
de su propledad ubicade dertro del Parque Nacional Marino Las Baulas de
Guanacaste, el cual se encuentra inscrito en of Registre Nacional, Sistema Folio Real
matricula ndmero CUARENTA ¥ DOS MIL SETECIENTOS OCHENTA ¥
TRES-CERO CERO CERO del Partido de Guanacaste, situado en el Distrito Cuatro
{Tempate), Cantdn Tres (Santa Cruz), Provincia de Guanacaste, mide ochocientos

noventa v dos metros cuadrados con sesenta v dos decimetros cuadrados, v seqln

Page

&



AR ERL

iRii2 BH Bestina! ERBL187H7 From: FLI: 281-6481 Tyt B 281 B A%

ta referida dependencia es terreno para construir y fene los sigulentes linderos:
Norte: calle con un frente de veinte metros; Sur: zona maritime terrestre; Este; Lote
39, v Oeste: Lote 41. Se resuelven estas diligencias sin especial condenatoria en
costas. Al confirmarse el avalio administrative no procede el reconocimiento de
intereses. Destinese o expropiado al fin plblico indicado ¢ inscribase a nombre del
Estado libre de gravamenes, limitaciones v anotaciones. Una vesr que la presente
sertencia adquiera firmerza, se autoriza a la Notaria del Estado, con el fin de que se
realice la protocolizacion de plezas correspondiente. Bl Registre Macional estd
obligado a cancelar todes las anotacicnes, las exacciones y los gravdmenes que
pesen sobre el bien expropiado, con fundamento en la escrifura de protocolizacion
de plezas, sin necesidad de ningdn otro tramite. Notifiguese.”

4} Inconforme con diche fallo, & apoderado de Ia socledad expropiada interpuse
recurso de apelacion, gestién que le fue admitida y en virtud del o cual conoce of
Tribunal en alzada.

5% Al recurso se le ha dado o trémite que corresponde v se dicks esta
resolucidn, previa fa deliberacién de rigor.
Redacta fa Jueza Carmona Castro, v,
CONSIDERANDOD
L- De la prueba documental pedida ante esta instancia: Pretende of
personero de la socledad expropiada que ante esta instancia se admita prueba para

demostrar que e valor fijade por &l juez de instancia, sobre el inmueble que interesa,
b0 es razonable ni proporcionado con respecto a su valor real y afectivo. Al efecto,
considera este Colegio, dnicamente admitir con tal finalidad y con el cardcter para
mejor resolver la siguients: Ofico CP-253-2000 Setena, Oficio DAM-1821-2000 de a
Municipalidad de Santa Cruz, Oficio DM-2259-2009 del MINAET, Oficio GE-451-2000
del Servicio Nacional de Aguas Subterrdneas, Riego v Avenamiento, visibles a folios
371 8 387 del legajo de apelacion, v los Avaltios Administrativos  AA-83-2008,
AA-B9-2008, AA-86-2008, AA-70-2008, AA-88-2008, AA-73-2008, AA-93-2008,
AA-S0-2008, AA-96-2008, AA-G9-2008, AA-97-2008, AB-95-2008, AA-91-2008,
AA-92-2008, todos visibles desde folic 400 a 513 del legajo de apelacidn, por su
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especial particularidad con los inmuebles adscritos en la zona exproplada
proplamente, Con respecto a la restante y de conformidad con los numerales 331y
575 det Cédigo Procesal Civil, se deniega su admision, por estimarse que al no haber
sido ofrecida por la parte en la instancia inicial v obviamente no valorada por o juez
en esa oportunidad para el dictade de su sentencia, implicitamente traerfa a
reapertura del debate primigenio general sobre e justiprecic con base a esa nusva
informacidn documental aportada,  resclviéndose entonces en un Onico grado la
cuestion  del justiprecic por la  necesaria revision, valoracidn, andlisis vy
pronunciamiento de esa prueba, fo que desnaturalizaria el concepto de g doble
instancia téenica garantizada en esta materia, misma que debe recaer sobre aspectos
purfuales de agravic ocurridos en la sentencia en revision, esto, por no
instrumentalizarse adjetivaments la alzada en una revision rogada de o discutido.
Parangon jurisprudencial revela que en: "Miiples precedentes de ests Sala,
refiriéndose a kg prueba paras metor resolver, han seffalado que esta es pruebs dol
Juez, y no de fas parfes. £n consecuencia, la decision de recabarfs es fcultative dof
drgano jurisdiccional, v puede prescindirse e effa st necesided de reeplucion
alguna. Ergo, 1z omision do promuncismionto 2 sy respecio, preckamente porgue he
sido rebasada o elapa probatoris, en fa cual deben s partes demostrar fos hechos
corstitulivos de su derecho, segun fo tmponen las normes sobre Is cargs de fa
pruehe y prechids equefla etapa, serd facifiad exclusiva del fuzgador, determinar s/
deben allegarse a Jos autos puevas probanzas necesarias para s corrects decision
ael igio. Pueden consultzrse, entre piichas olras las siguientes resofuciones; 59 de
las 15:20 horas del 31 de mayo de 1886, 23 de fas 14:20 horas del 4 de marze de
1982, 74 de Jas 10:45 horas def 28 de mayo de 1993 y 83 de las 1440 boras del 22
da diciembre de 1993. (.. )" Fn abono a lo anterior, la sentencla N © 29 de las quince
horas treinta minutos del veintidds de febrerc de mil novecientos noventa ¥ Cineo
dictada por la Sala Primera, adlara lo siguiente: 7.} & aspecto medulsr de fe priehs
pars mejor provesr es su cardcter fcutalivo o discrecional, no pudiendo ser exigica
por fas partes: su ordenacicn depende, enteramenta, de la iiehativa, prudente y

criterfo del drgano jurisdiccions, consectientemeante su denegstoris no coiss
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indefension alguna”. Debe atenderse de igual manera at fter jurisdiccional reiterado
que informa que ‘Con posterioridad a s presentscicn de la demands ¥ SU
contestacion, dnicamente son admisibles aquellos documentos previstos por ef
arfictifo 293 del mismo Codigo, a saber: fos de fecha posterion, os no conocidos
anles por ja parte que los presents, fos que no haye sido positle adguirie con
anterioridad por causas ne imputalles o nteresado o los que sin ser fundsmento de
la demands, sirvan para combativ excepciones def demandado o conslituyan prieba
complementaria. Por ende, la prieba documental en segunda nstancia, para ser
admisible segin ef canon 575, parrafo primero, de ese Lddigo, debe encontrarse en
alguno de Jos supuestos previstos por el 293 ibidem, La intencicn de/ fegisfador no es
abrir la posibiidad de offecer cuslguier documento en ess oportunidad, sinp, al
cortrario, persigue .. hacer conciencia en los liigantes de que la prveba debe ser
ofrecida en fa primers instancis en su totalidad, y gue es excepcional ia recepcidn de
prieba en segunds instancia, sin menoscabo, desde luego, de la cultsd de ordenar
prucha para mejor proveer.” . Tambidn, en casos axcepcionsles, resulfa admisible on
segunda Instancia ofro Hpe de pruebs que 1o sea confesional o documental Af
respeto, & pdrralo primero del artivulo 575 dol cifad Chdigo, establece cingo
supuestos taxativos en los cusles esas pruebas sern admisiblos & saber: 1)
Cusndo por causas no imputables af apelante no hublare podido practicarse tods o
parte de la prueba propuesta en primera nstancia. 2] Cuando hublere ocurrido algin
hecho que importe excepcidn superviniente. 3} Cuando ol demandade susente o
quien se ke hublere nombrade curador, se spersone en of Process despuss oe fa
oportunidad de offecer prueba en primers instancis, 4 Cuando bublere ocunido
gin hecho nuevo de influendia efectiva en fa decision, gue no hublers podido
alegarse en primera instancia, o que hublere fegado a conocinento de s parte
inleresada alguno anterfor, de fa misms importancis y del cus! asegure no baber
tenido anles nobicis. 5) 57 Jss partes estuvieran conformes ron su necesidad y
procedencia. . No obstante, of fribunal conserve fa faculiad de ordenar sofo sauels
que censidere indispensable, tomando Wgicamente en cuenta Ia pertinencis de s

priebs y fos elementos de conviceisn que ya hublersn sido incorporados s/ SHOCEST,
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segln fo dispone expresaments o pérralo segundo de Jz citads norma” (Sertencia
N D0D235-A- 51-2008 de fas nueve horas dnco minutos del cuatro e abril ded dos
mil oche, en jgusl sentido ver Sentencis N© 7R4-F-2006, 9 horas 31 mimdos del 9 de
octubre de 2006 y Sentencis N© 790 de fas 11 boras del 10 de sepliembre def 2004).
De lo expuests se desprende, que la documental ofrecida por el apelante ante of
Tribunal no corresponde a ninguno de los supuestos estipulados en los preceptos
293y 575 ibidem, pues no hay indicacién o referencia alguna tendiente a justificar su
admisibilidad en tal sentido.

L.~ Sobre los hechos: Se aprueba e elenco de hechos probados por tener

fundamento en los elemerttos contenidos en autos,

i11.- Apelacién de la expropiada. Se resumen los agravios del recurrente

en los siguientes aspectos: 1) Incorrecta fijacion del justiprecio en sentencia. 2YH
duzgador considera erradamente que el terreno es parte de un area protegida, v allo
solo es posible despuds de que se haya dado of pago correspondiete de Ia
expropiacion. Aduce que el juer errd en apreciacion cuando afirmd: "es necesario
resaltar que todos los terrenos fque s& encuentran en la zona del Parque Marino Las
Batlas no pueden valorarse ni mucho menos pretender cobrarse por estos, " ¥, el
propietaric de los terrenos ubicados dentre del Farque no puede pretender e mismo
provecho econdmico o ganancia que el esperado en un sitlp fuers de sus limites,
porque obviamente los atributos del derecho de propiedad, espedialmente o de
construceidn, estd limitado...”, dado que al tenor del numeral 37 de fa Ley Organica
del Ambiente y de la ley de Creacién del Parque Macional Marino Las Baulas, log
terrenocs que se ubican dentro de los supuestos limites del parque no sufifan de
ninguna imposibilidad de ser desarrollados y como tal, mienfras e Fstado no los
expropie, a los propietarios no se les veda la posibilidad de desarrollar su propiedad,
esto de acuerdo a lo que establecié of voto de la Sala Constitucional 8870-2008 de
las 10:36 hrs del 27 de mayo de 2008, Fnfatiza al respecto, que fa propledad fue
titulada dentro de la zona restringida de la zona marttimo terrestre ¥ de previo de ia
constitucidn del pargue marino entre log afios 1970-1971, por lo gque debe la

autoridad judicial sopesar los elementos probatorios existentes en ol expediente y
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establecer el equivalente econdmico que corresponde a un justiprecio, esto es, en
terminos que el monto que se fije sea suficiente para adqguirlr otro andlogo de
acuerdo al valor de reposicién. 3} H Juez considera que hay falta de ague en la zona
cuando se ha acreditado lo contrario. 4) Bl juer a quo ne sopess los elementos
probaterios necesarios para filar ¢l justiprecio, por lo que el valor dado no dejaria
incolume el patrimonio del expropiado. 5) Que la prpledad Uens una serie de
caracteristicas que no fueron consideradas en el peritaje administrative ni en &
primer peritaje judicial, tales como que: a) Se trata de uns propledad privada v no de
una consesion, debidamente inscrita en e Registro Pablico ¥ ublcads en los Hmites de
fa zona puiblica inalienable de los SO metros, lo que ademds de incrementar su valor,
la hace una propledad exclusiva e incomparable pues se ubica frente al mar. b) La
infraestructura que se ha desarroliado en la zona de Guanacaste como el Aeropuerto
en Ubera y las viilas terrestres, faciltan el acceso al terrenc objeto de la
expropiacion e incrementan la demanda de mercade en tanfe facilitan fa
accesibifidad. ¢} La cercanfa con facilidades ¥ servicios carcanos (Bancos,
Supermercados, Escuelas Privadas, restaurantes, etc. ¥ que no se encuentran en
todas las playas del paks. d) Que avaltios posteriores al de la propledad obieto de
esta expropiacion, arrojan valores muy por encima de los avallos administrativos. 6)
H juzgador a-quo fue inducido a arror por una serie de inconsistencias cortenidas en
el avalio administrativo del peritaje rendido por el Ingeniero Arture Morales Merza,
por lo sigulente: a) Adn v cuando este profesional asegura haber utiizado e Método
comparative o de Mercado, no consta en el avaltio ninguna referencia de cudles
fueron las propledades utilizadas para ser comparadas con el terrenc ohjelo de esta
exproplacion, gue los terrenos utilizados para efectuar una comparacion no estén
ubicados frente & playa por lo que no podian ser utllizados para efectuar la
valoracién de la propiedad que se expropia por no cumplir con lo dispuesto en los
articulos 22 v 40 de la Lay de Expropiaciones. b) El perito utiliza tablas emitidas por
el Ministerio de Hacienda que datan de hace més de una década para basar la
fifacion del precio unitario del terrenc en el afio dos mil sels. ¢) Advierte que esas

inconsistencias se trataron de solventar con avaldos posteriores realizados por &l
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Ingeniero Morales Meza, paro que ne contemplaron todas las referencias a ser
valoradas al momento de utilizar e método comparativo. d) Indica que es posible
advertir como, en avaltios administrativos realizados por el Ingeniero Morales Meza
en peritajes posteriores al afio dos mil oche, los avaliios arroiaban un promedio de ¢
214.200.00 por metro cuadrade, mientas que en e perfodo que corre del dos mil
cinco al dos mil seis, el promedio era de ¢ 14.959.14 por metro cuadrado, precio que
se concedio en el avallio administrativo de la propiedad obijeto de esta exproplacion.
e} Considera que en todo caso, los actuales avaldos que utiliza el Ministerio de
Haclenda, resultan adn muy alejados de la realidad y del precio de resposicion. De
modo que, al momento en que el perito realiza ol avaltio administrativo, no ulilizé los
datos necesarios para comparar la propledad con otras del sector, las cuales
contaban con elementos de prueba suficientes que le hublesen ayudado a dar
valores més realss a los concadidos inicialmente, pese a que para of momento de ia
inspeccion  dicha informacidén se encontraba  denidamente insorita ante  las

instituciones piblicas correspondlentes v que son de fécil acceso para cualquier

persona. 7} E A-quo no define el valor de reposicidn del bien ¥ no valord
correctamente el concepto de justiprecio al momento de ratificar en sentencia ol
avalio administrativo. 8} H avalio realizado por & tercer perite en discordia, que no
fue tomado en consideracién por el juzgador de instancia, otorga un monto de cero
colones a la propiedad objeto de expropiacion alegando que dicha propiedad es un
blen demanial, que se encuentra fuera del comerdio de los hombres por estar sftuado
dentrdo de un Parque Nacional, lo cual no es derto hasta que hava existido el pago
debido por concepto de expropiacidn. 9} Que la desvalorizacion de fa propiedad
motivada por el juez de instancia no es valedera de conformidad con lo que informan
fos siguientes documentos: Oficio CP-253-2009-Setena, Oficio DAM-1821-2000 de ia
Municipalidad de Santa Cruz, Oficio DM-2259-2000 del MINAET v Lay 7425, que
establecen lo contrario, por lo que la restriccién que eventuaimente sobrevine en la
zona actualmente son inexistentes, ademés de que ellas ocurrieron 2ilos después de
ihiciado el procese de expropiacién. Igualmente refiere que es ncorrecto parg
desmejorar el valor del inmueble tomar en consideracidn el Oficio ASUR-476-06 del

Fage

&



RTS8

1848 AH Destine! ZERIBPHT From: FLI1! 2BL-8Y61 Tut 586 281 BY B3

SENARA, pues contradice e oficio GE-451-2009 de la misma institucidn, que refiere
en su articulo 4° que la Junta Directiva no ha emitido ni ha aprobadc ninguna otra
matriz de vulnerabllidad pars e Acuifero Huacas-Tamarindo, ni ha establecido
prohibicion absoluta de perforacion de pozos en dicho acuffero, 10} Que el juer de
instancia no debid haber considerado tomar en cuenta un informe presentado por el
Estado v visible a folios 196 a 236 correspondiente a un estudio elaborado por José
Pablo Rivera Ibarra v Tania Robles Cascante y pagado por The Leatherback Trust,
dado gue este no utiliza un modelo comparative de valores inclufdo dentro del
Manual de Procedimientos para Avalos, realizado por el Sector de Avaltos de a
Subdireccién de Fiscalizacidn del Ministerio de Hacienda, ni contiens los documentos
que respaldan lo sostenido por los autores y ademds por contradecir los estipulado
en los numerales 22 v 40 de la ley de Expropiaciones. 11} Manifiesta ademés que la
zona si mantiene servicios pablicos y refiere que Playa Grande fue declarada de
interés turistico, que la propledad fue titulada contiguo a la zona pilblica, que los
medios de comunicacién han sefialado los altos precios por melro cuadrado en sea
zona v el desarrolio en infraestructura es imponible, aparte de su cercanfa con sitios
de alta plusvalia v servicios piiblicos v comerdales. Indicado lo anferior, ¢f recurrente
concluye que la pledra angular del proceso de expropiacion es el pago del justiprecio
por el bien expropiado, que se pueda comprar otro bien andloge v dejar de esa
forma incélume la propledad del expropiade, 12} Sclidta que no se utilice como
referencia para la fijacidn del justiprecio, el avaltio administrative por no estar
conforme a derecho ni dar un valor real del terrenc i su valor de resposicion; gue se
asjuste el valor de reposicion conforme a la sana corftica tomando en cuenta el
mosaico de peritajes judiciales realizados en la zona ¥, que se condene al Bstado al
page de ambas costas del proceso v al pago de los infereses de joy.

T84~ Por la forma en que se formulan los agravios y la finalidad que se
parsigue, se advierte que de parte del inconforme, se pretende una nueva valoracion
de los elementos que constan admitidos en autos para la fjacién del justiprecio. Por
ello, al pretenderse una nueva valoracién de los elementos admitidos en autos para

la fijacion del justiprecio, el Tribunal analizara en general y con los limites del agravio,
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la procedencia de una nueva fijacién del valor del bien expropiado, Los motivos v
consideraciones que sostiene el a-quo para acoger el valor asignado en el avalto
administrative, con fundamento en gl supuesto desmerecimiento del inmueble objeto
de expropiacién, constituye una tesis de acuerds a las probanzas constantes en
autos ¥ que como se expondrd, no resulta la mde adecuada a aplicarse en ol sub
JOdice,

V.- Del alcance funcional y competencional del recurso de

apelaciéon como item intreductorio.  Ha refterado esta Cémara, que la

impugnacion de resoluciones judiciales a través de los diferentes recursos que &l
ordenamiento reconoce, presupone como requisito subjetivo la dreunstancia de que
la resolucién correspondiente ocasione, a quien lo interpons, un agravio o perjuicio,
pues de lo contrario faltarfa un requisito genérico a los actos procesales de parte,
cual es el interds, aspecto que se exige como requisito de admisibilidad
expresamente an el apartado primers del ordinal 561 del Codigo Procesal Civil en «f
sentido de que la resoludidn que se apele necesarlamente debe perjudicar al
recurrente, B agravio, sefiala Couture, constituye ef perjuicio o gravamen, material o
moral, que una resolucidn judicial provoca a un ftigante. Esa motivacidn de
agravios, constituye & fundamento de la compelencia para gue el drgano superior,
conozea del recurso sobre los puntos de controversia acusados contra la sentencia,
Eri ese orden de ideas, los podores Jurisdicclonales del ad quem no se encuentran
imitados, sino, que el tribunal tene la misma amplitud para conocer lo que eg
<<materia de recurso>> que la que tenia el juez a quo para conocer del mismo
asunto en primera Instancia. Fn consonancia con tales principios, ef ambito de
conocimiento del juez de primera instancia esté delimitado por las pretensiones vy
oposiciones formuladas por las partes, y correlativamente el dmibito de conocimiento
del tribunal de alzada, a mds de ello, también ests limitado por lo aue haya sido
objeto de apelacién y de agravios, aspecto que recoge nuestro derecho positiva en el
canon 363 del Cadigo de rfo civil. Pero ademas, dentro de aguello que es materia de
revision por la alzada, «f tribunal de apelaciones asume Ja plenitud de competencia y

se encuentra en la misma situacion que en la que se encontraba el juez en grado
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para resolver tales asuntos. Como garantia procesal, &f recirso de apelacion se
dispene en favor de la parte que llegare a considerarse perjudicada con la sentencia
dictada por la autoridad de primera instancia, para obtener del superior de ésta un
segundo pronunciamiento sobrs lo pretendido con la demanda. Por su parte, & rigor
procesal que tutela el Grdenamiento Juridico aplicable, exige, acorde con lo dispuesto
en el Artfculo 70 de la Ley 3667 en relacidn con el 574 dei Cédigo Procesal Civil, que
el agraviado exprese el quebranto de las formalidades esenciales det DYOCEso que
dan origen al recurso de casacion, y que habiendo sido invocadas ante ef A Quo, no
hayan prosperado ante éste. Se requiere entonces que f apelante formule en forma
clara v precisa, los reparos que sostiena en contra del pronunciamiento judicial
impugnado, v los errores que considers incurridos por el juzgador a guo en sy
resolucion. Por ello, serd desde aste punto de vista que se procederd al andlisis de I
apelacion que sustents este promunciamiento, defando de lado los alegatos referidos
a cuestiones que constituyan reiteracion de argumentos U obiefo de debate on
primera instancia,

V- De la expropiacion propiamente. lo que ha jushficado Ia

exproplacion, instituto al que no se le niega el cardcter restrictive o limitativo del
derecho de propiedad, es una necesidad suprema que hace privar el derecho de
propiedad sobre el interds social o la utilidad pablica, imando o al menos intentando
fimar cuslquier conflicto de intereses. - La ubilidad plblica tiene por obieto s
realizacion del bien comin, por lo que lleva consigo misma la idea de expropiacian,
que -por ser forzosa- sdlo puede tener kigar bajo fa intervencion directa del tstado,
donde se respefe lo de cada uno, pues tal atribucidon de calificacién no puade
entendarse en forma Hlimitada. Bl concepto de ulifidad piblica queda determinado [or
sus dos elementos: & necesidad material y la aspiracion del cuerpo social, que
relacionadas al amparoe de la legafidad, dan por coeficients un hecho préctico que
enfrafia 1o que reporta vertajas al Estado, cuyo disfrute pertenece al cuerpo social,
asl, tedo cudadano contribuirg por su parte a la utilidad pliblica segiin sus fuerzas,
sus talentos y su edad, v se regidardn sus deberes con arreglo a leyes distributivas.

El particular debe soportar el sacrificio de sus bienes, pues pasando a las arcas
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estatales, se autobeneficia también el individue como miembro de la colectividad {al
servir su bien para satisfacer una necesidad de interés general), razdn suficiente para
1o negarse a la expropiacion.

VI.- Del predo justo. Para satisfacer esa garantia expuesta, se hace

necesario, valorar el objeto expropiade de tal maners que resulte wma justa
compensacion.- La doctrina ha intentado establecer los pardmelros a sequir para
determinar un justo precio, que segln Garcla de Frterrfa, se alcanza solamente &
través de la via judicial, (nica donde se verificars ega “justicla” en cada caso, v la
entiende como ef valor de sustitucion de fa cosa expropiada, suficiente para
adguirir ofro bien andloge, af que por exprapiacion se priva. Ctros se

refleren al justiprecio como un elemento que actla como factor determinante del
valor obietivo del bien expropiado, sea el precio corriente en el comercio, esto es, of
Justiprecie ha de coincidir con ef verdadero vaior econdmice de los bienes
expropiatos, con ohieto de proveer de dinero suficiente para obtener Ia
adecuada sustitucion de lales bienes, Dromi, tratadista argentino, considera
que &l justo valor supone que of expropiady debe recifir un vator eguivalente
2 agqusl del cual se lo priva, de modo actual e infegral- Ticho valor debe
representar una suma al contado o en términos razorablemente equivalentes, por la
cual ef duefio del bien, desecso de vender pero no obligado a hacerlo, hublera
vendido su propiedad a un comprador deseoso de elio, pero no obligado a hacerlo,

Lomo se observa, of concepto de Justiprecio, lo que pretende os Buscar of
eqiilibrio donde no vaya a resulftasr perjudicadn of expropiado af
desmejorar sy patrimonio inmvbifiario ni tampoco, consttuirse on gna
fwente de ganancios 3 sy favar, con of consecuente periuicio af ente
expropianie, Jo gue sole se alcanza con la sabia combinacion de los
pirincipios de equidad y Justicia, de fal manera gue of Fustiprecio, stempre
de concepcion v estamento discrecional,  debe referivse en of Juicio de
expropiacion a lo gue o inmueble vale en e estade y forma de
explolacion en gue os tomado Por el expropiador, segin los velores ¥

olros efementos de convicoion concenirados on los aptos. s indemnizacidn
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que ha de reconocerse en el trdmite de exproplacion ha de ser plenaria, debe cubrir
el valor "venal” del bien de que se trate; para tal efecto complementan este concepta
los principios del "valor de reposicidn”, los "valores de zona”, la “depreciacion”, v es
con base en esos principlos v & los factores positivos v negativos que alectan al
inmueble exproplado, a través de nstrumentos técnicos, que se llega a o
determinacidn  del justo precio unitario; por eflo, dentro del concepto de
indemnizacién plenaria no puede argumentarse como elemento negativo en el precio
a reconocer, la plusvalia que el terreno haya ganado como consecuencia de las obras
gue &l Estado ha construido ¥ que por su naturaleza favorecen v acrecentan of valor
del bien.

VIL- Del iler legal v razonable hada ol precio jusio. bn los procesos

de expropiacion, los juzgadores cuentan con e asesoramiento mediante la experticia
de awdlares externos que emiten dickdmenes en clencias que a & le son ajenas, que
le son impropias méds no desconocidas, En materia exproplatoria, se establecen sin
embargo, requerimientos formales en la realizacién del avallio pericial, v se hace
preciso, gue los peritos consideren varios factores al valorar el bien, tales como e
estade v uso actual de las construcciones y el terreno —asf referido por &l articulo 22
-; ta fijacion del valor del bien a la fecha de su dictamen -articulo 24-, lo que también
obliga fa ley al experto judicilal —articulo 36- normas todas de la Ley de
Expropiaciones. Es tarea de quien confecciona ef informe pericial, dickaminar - por
medio de los conocimientos que su especialidad le confiere- el justo precio de o
ordenado a valorar y no una aberracién financiera en beneficia o perjuicio de las
partes. De su parte, of deber de aplicar las reglas de la sana critica racional, permite
a los juzgadors apartarse de las pericias, y ello podra darse en aguellos casos en
que el o los informes periciales rendidos contravinieren la tey, fueren omisos u
oscuros o contuvieren algln olvo error o defecto que le indique al juzgador, de
conformidad con las normas antes seflaladas que no pueden ser tomados en cuenta
como ayuda para el caso concreto. Fn este orden de ideas, el juzgador debe
considerar que la norma contenida en el articuls 27 de Is Ley de Expropiaciones,

establece que dnicamente se deberdn fomar en cuenta fos dafics reales vy
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permanentes, mas no asl, los hechos futuros ni las expectativas de derecho, como
tampoco, las plusvalias derivadas del proyecto gue originara la exproplacidn misma.
Por su parte, of articulo 24 de Ia ley antes mencionada dispone expresamenta: "El
perito deberd determinar el valor del hien expropiado a la fecha de su dictamen.
También determinara los posibles dafics que se causen al derecho de propiedad por
fimitaciones razonables sufridas al aplicar las medidas precautorias. Adamds, sdlo
considerard las mejoras necesarias introducidas después de la declaracion de interés
piiblice”.  Asimismo, el numeral 30 de la ley citada indica que en este tipo de
procesos solo se discutirdn asuntos relativos a la revisidn del avallio administrativo
del blen expropiado, segln tas condiciones en que se encontraba, para fijar el monio
final de la Indernizacién. De manera que, ademds de que o avallo administrativo
es revisable por el o los peritos nombrados en sede judiclal, éstos pueden
actualizarlo, pero bajo los alcances y limites expuestos del numeral 36 de Ia ley de
marras, y slempre y cuando no tomen en cuenta para far ¢ monto de s
indemnizacion los hechos futuros, las expectativas de derecho, ni las plusvalias
derivadas de la expropiacién.

VIIL- Sobre la revision del peritaje administrative: Entiende asta
Seccidn, ¥ es su posicidn al respecto (Voto NO 611-2010-1 de las trece horas quince
minutos def veintitrés de diclembre del dos mil diez), que e ferming “revisar”, no

contiene en sl mismo, una configuracién restrictiva, shie funcional y practica,
entendiéndose como, lo establece ol Diccionario de la Lengua Espafiola de la Real
Academia Espafiola, vigdsima edicion, como someter una cosa a nuevo examern para
corregila enmendarla o repararla. Y no podria ser de ofra manera, pues de o
contrario no tendrfa justificacion alguna el nombramiento de perifos en sede
jurisdiccional, ya que no podra ninguno estar en desacuerdo con el avalio
administrativo, pues ¢i se corrige o se modifica, se alegarfa no tomarls en cuenta por
tegal. | numeral treinta y sels de la Ley de Expropiaciones establece que: *H
dictamen deberd sujetarse a lo dispuesto en el artfculo 27 de acta ley ¥ su objetive
sara revisar el avallio adminisirativo Para que se ajusie af valor def Bien en of
fmopenio gue fue valvadd', {negrita intencional) No indica per 3¢, (Ue no se
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puede modificar, que no se pueden incluir aspectos gue no fueron introducidos en
sede administrativa, i que se puede ir en contra de lo dispuesto por los peritos del
Estado, dnfcamente gue debe ajustarse al precio del Ben coando se
efectud ef avalido administrative, csto es, no implica que no pueda dictaminarse
un criterio diverso al emitido por la Administracién, De esa forma, ro existe en la Ley
de Exproplaciones impedimento alguno para que o juzgador se aparte de los
criterios dados por los diversos peritos que constan en autos, sino mds hien existe
tna autorizacion exprasa para ello, en el numeral cuarenta de Ia Lay de repetida cita,
con la dnica limitacidn de no poder exceder o juez la suma mavor estimada en los
avaltos. Si el jusz {con & auwdlic de jos peritos nombrados) séle puede revisar en
cuanto cotejer st o descrito por el experto de la Administracion estd 0 no correcto,
se estaria generando una burla manifiesta ef principio constitucional de tutela judicial
efectiva, pues si bien el proceso especial expropiatorio tiene un chjeto limitado, eso
no es Gbice para indicar que es jurisdiccional ¥y su fin es la determinacidn del
Justiprecio, por lo que dentro de esa orientacién la parte Hens e derecho a una
garantla jurisdiccional justa, amplia ¥ necesaria; para definie e valor venal del
inmueble como ya se indics, A mayor abundamiento, es de sefialar gue cuando un
axperto realiza un peritaje totalimente nuevo, pere no alslado del contenids del
avalio administrative, al generar un nuevo pardmetro de andlisis del caso, permite al
juez tener mayores elementos de conviceidn ; naturalmente, de la contrastacion entre
ambos criterios, cada elemento discordante es una exposicion de falendas que a
Juicio del perfto judicial presenta el eriterio administrativo v bajo ningtn sentido tiene
Gue ser necesarlamerte explicita; bastando para ello que se fogren sxtraer. Claro
estd, fodo peritaje es solamente una recomentiacion fadia ef jurgador,
quien a final de cuentas es e perito de peritos, de tal suerte que la determinacion
final es siempre parte de la actividad jurisdiccional, en tanto tenga una debida
fundamentacion, Fs fa prudencia del Furgador, sobre ka base de Is sans
critica, ef elemento definitorie dol Justipredio; en la medida que no se frata de
una actividad donde exista un criterio univoco que permita definir el monto en

concreto a Indemnizar en cada caso concreto. Apovado en esto, tanto el avallio
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administrative v el avalto judicial, como iguslmente los avallios administrativos
incorporados a los autos como prueba adicional, son nortes pausibles para ser
estimados en la consideracidn del precio justo a determinar, v esto a la luz y alcance
de los agravios del expropiado como limite de discusion,

VILL- Con fundamento en lo hasta agui expresado, pars
determinacidn del Justiprecio, esta Cdmara tomara como base la descripoién gendrica
de los avaltos rendidos, para asi analizar los agravios del exproplado. Fstos
dictamenes indican de acuerdo a los autos v lo mencionado por el juez a quo, o
sigufente: 1} of avalte administrativo: N°AA-119-2006, realizado por Ia
Administracién  Tributaria de Puntarenas, Direccidn Gereral de Tributacidn del
Ministeric de Hadenda en setiembre del 2006, €l terreno asi como una tapia
existente en el inmueble fueron valorados en la suma total de ¢24. 100.740,00. Fs
realizado en setiembre del 2006, consigna la localizacidn del inmueble, su posesidn y
superficie. Luego procede con Ia descripcidn detallada de la zona, su ubicacion,
caracteristicas del Parque Nacional Marino Las Baulas, su creacidn, finalidad,
situacion y uso actual, localizacion, acceso, poblacidn, auge turfstice, actividades de
la poblacion, establecimientos, nversion, proyectos turisticas v urbanisticos, servicios
ptiblicos basicos y comunales, desarrollo comercial, topografia, vias de comuricacion
y zonma de influencia directs del Pargue. Posteriormente el sstudio administrativo
describe o inmueble a expropiar, su localizacién, ubicacitn, estado actual,
delimitacién, linderos, twpograffa, nivel respecto a via piblica v a zona maritimo
terrestre, frentes, servicios pabficos, recursos naturales, belleza escénica, auge
turistice v situacidn registral, Concluye definiendo en 427.000,00 o metro cuadrado
de terreno, atendiendo las caracteristicas de la zona (Pargue Naclonal Marino Las
Baulas y Refugio de Vida Silvestre Tamarindo, desarrollo turistico, serviciosg pitblicos,
privados, vias de acceso v carcania a cenivos de poblacidn), caracterfsticas propias
del inmueble (colindancia con ol Parque, condicidn medianera, frentes hacls via
piblica de fastre v hacla 1a zona maritima terrestrs, topografia plana, vista
pancramica parcial, uso actual ¥ polencial asl como acceso a saervicios), método

comparativo v procedimientos tenicos parg la realizacion de avalios, investigacion
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de valoras en la zona (ofertas, ventas opiniones de peritos ¥ conocedoras de la
regidn v trabajos de valoracién realizados por la Direccidn General de Tributacion), el
motlvo del aval(o que consiste en en la iniciacién de los tramites para la expropiacion
¥, €l criterio del parlto de Tributacién. En total, en o avaltio administrativo se define
ure monto total de ¢24.100.740,00 por el terrenc. 2} Peritaje del Ingeniero
Plizondo Murillo: of mismo es entregado en fecha primera de agosto del 2008 v
hiego de consignar los datos registreles del inmueble, establece las caracterfsticas de
la zona, drea del terveno, particularidades del sector, actividades comerciales, valores
de mercado, visita al campo v valores asignados por otros pertitos a valoraciones en
el mismo sltlo, v considera que el avalio administrative no refleja el valor de
mercade de la zona y por ello, opta por apartarse del mismo. Finalmente, toma como
referencia informacién del valor por metro cuadrado de terreno de la seccidn de
bienes inmuebles de la Municipalidad de Santa Cruz y fa informacidn de valores de
comercializacion de terrenos por patre de empresas de bienes ralces como Cenbury
21 Coastal States, Century 21 Marina Trading Post, Pura Vida Real States, Costa Mar
Properties, y agentes independientes, v sefiala que los lotes en Playa Grande con las
caracterisiticas de esta propiedad, no se comercializan en valores inferiores a log
300.000 colones por metro cuadrada, por lo que al inmueble objeto de expropiacidn,
le concede un valor de mercado de § 267.786.000 colones (Dosclentos sesenta ¥
stete millones setecientos ocherta v seis mil colones). 3) Peritaje del Ingeniere
Barrantes Vargas: es entregado en fecha 10 de diclembre dal 2000 & inicia
indicando la finalidad del dictamen, lwego seflala los datos de o finca olisto de
exproplacion, establece la Informacién adicional en que hace mencidn al Avaltio
Administrativo MO AA-119-2006 v al Avallio rendido por el perito Ingeniern Morales
Meza. Hace referencia a los datos indicados como Condiciones Generales de la Zona
en que se ubica el nmueble v advierte que si bien el contenido de la informacion es
correcta, no debe dejarse de lado que el inmusble objeto de expropiacién, se ubica
frente a una Zona Pablica Inalienable de Playa Grande. Considera que por tratarse de
una zona inafienable, constituve territorio que no es obieto de negodiacidn, v que el
monto del avaldo debe ser de ¢0.00 (cero colones) para la totalidad del inmuebie.

Fage
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Conviene sefialar desde ahora, que no es posible considerar las apreciaciones del
fercer perito en discordia, pues la valoracidn que concade al inmueble parte de Ia
premisa de que fa zona en que se ubica corresponde a un Parque Nacional y por
ende, inalienable v sin valor econdmico. No obstante, olvida e perito, que es
precisamente la declaratoria de ese interds pablico, ta que promueve la necesidad de
expropiar los terrenos que se ubican en la zona, y por ende, no es posible considerar
que el valor se reduce a cero colones si, a constitucidn del Parque Nacional
dependerd de las exproplaciones de los inmuehleg ahf ubicados. De acceder a las
consideraciones del perito, se estaria ignorando la naturaleza misma del ingtituto de
fa expropiacién y, ante todo, la [Ggica de la declaratoria de interds puplico gue
corfeva a la apertura de todos estos ProCasos.

VEILH.- Este Tribunal admitié como prueba para melor resolver, coplas de
valoraciones administrativas emitidas por el Ministerio de Haclenda, Direccién General
de Tributacién, Administracién Tributaria de Puntarenas v aplicadas proplamente 3
los inmuebles ubicados en el 4rea restringida v declarada como Parqgue Marino v
objete de expropiacién y aunqgue fueron emitidos estos avallios an of transcurso del
afio 2008, son de igual inferds para estimar el justiprecio. Fstos avaliios
administrativos arrolan la siguiente informacidn:  AA-89-2008 que fifa una valor por
metro cuadrado de  ¢19%5.700 colones, para un inmushle de 035.0% metros
cuadrados, AA-B9-2008 que fifa una valor por metro cuadrado de ¢199.500 colones,
para un inmueble de 864.16 metroxz cuadrados, AA-86-2008 que fifa una valor por
metro cuadrade de ¢182.400 colones, para un inmueble de 1.149.68 metrog
cuadrados, AA-70-2008 gue fija una valor por metro cuadrado de $201.400 colones,
para un inmueble de 828.23 metros cuadrados, AA-88-2008 que fila una valor por
metro cuadrade de  ¢203.300 colories, para un inmueble de 817.39 metros
cuadrados, AA-73-2004 que fila una valor por metro cuadrado de €222.700 colones,
para un inmueble de 792,08 metros cuadrados, AA-93-2008 que file una valor por
metro cuadrado de $199.500 colones, para un inmueble de B862.42 metros
cuadrados, AA-90-2008 que fifa una valor por metro cuadrado de ¢184.100 colones,
para un inmueble de 1154.49 metrog cuadrados, AA-96-2008 que fija una valor por
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melro cuadrado de ¢199.500 colones, para un inmueble de 861.4% metros
cuadrados, AA-99-2008 gue fija una valor por metro cuadrade de £203.500 colones,
para un inmueble de 848.23 metros cuadrados, AA-07-2008 que fila una valor por
metro cuadrado de ¢204.800 colones, parg un inmueble de 1073.35 metros
cuadrados, AA-95-2008 que fija una valor por metro cuadrado de ¢200.475 colones,
para un inmueble de 865,11 metros cuadrados, AA-91-2008 que fija una valor Do
metro cuadrado de ¢213.500 colones para un inmueble de 833.77 metros cuadrados
¥ AA-92-2008 que fifa una valor por metro cuadrade de $229.600 colones, para un
runueble de 836.34 metros cusdrados. Fs de comprender entonces, que las
diferencias amplias incluse generadas por la misma Administracién, en los valores
estimados podirfan heberse afectado por el tempo o por metodologias técnicas
diferentes (setiembre de 2006 es ja focha de realizacion del avallo administrative,
agosto de 2008 la del primer avaltio judical ¥, setiembre de 2008 os la focha de
los avalios administrativos incorparados para mejor resolver, o que hace eritender,
a esta Seccion del Tribunal, dos situaciones antagdnicas, ¢ blen el precio del avalio
administrativo correspondiente a este expediente es ¢l correcto o aproximado a la
realidad, o bien, e judicial v los otros avalios administrativos, son los correctos ¥
musstran como el administrativo de base, estaba fuera de toda realidad scondmica.
Acorde con la furisprudencia de sosta Jurisdiccidn que ha indicado que el avalio
adminisfrativo se torma en un importe  incontrovertible  entre  lag partes vy
consecuentemente, es el minimo que puede otorgarse; #so no quiere decr, que
corresponda al justiprecio. Fsta Seccidn, ha sido enfética en el sentido de que el
hecho de que exista un avaliio administrativo det que disiente la parte expropiada, no
implica que esté mal confecclonado, ¢ que con el mero dnimo de beneficiarse {a
Administracion, adopté e} menor precio posible. Por el contrario, la discrepancia del
criterio constituye tan sélo un indicativo para revisar &l mismo, v dentro de asta
connotacion y bajo un esquema de juicio {dgico, todo parece establecer fue agudlla
valoracion primigenia indica un valor infimo para que pueda constituirse COMG un
valor de restitucién y por ende, como un justo precio. La fijacién del monto a
incdemnizar estd lejos de ser una clencia exacta, de forma tal que se incumplan las
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regias de la técnica, la 16gica o Ia razdn; sino que es un fendmeno multifactorial ¥
consecuentemente compleic. De suerte que, se debe procurar integrar la mayor
cantidad de elementos objetivos (e incluso eventualmente subjetivos} para generar
un precio de indemnizacin que procure reducir el riesgo de equivocarse. {VYoto Ne
611-2010-1 de las trece horas quince minutos del veintitrds de diciembre del dos mit
diez). En ese orden de ideas, se incorpord como prueba para mejor proveer, la
correspondiente &l Oficlo  CP-253-2009 Setena, Oficle DAM-1821-2000 de Ia
Municipalidad de Santa Cruz, Oficio DM-2259-2009 del MINAET, Oficio GF-451-7000
del Servicio Nacional de Agues Subterrdneas, Riego y Avenamiento, los cuales en
conjunto, muestran clerta flexibilidad o facilidad de orden edilicio, prodive a sefialar
s relativizacion del uso de facilidades ytilitarias {en sentido lato) hacia el inmueble ¥
del aprovechamiento razonable de ésta con respecto a los servicios comundtarios
existentes, y ademds, no se puede desconocer del auge del desarrolio turfstico que
muestra fa zona aledafia, adn ¥ sin perder la perspectiva de las cargas reales
avidentes que pesan sobre el Inmuehle expropiado y demds propledades vecinas por
estar creunscritas o ncorporadas dentro del Parque MNacional Marino Las Baulas,
creado el 10 de julio de 1995, mediante Ley no 7524 ¥ que les crea fuertes
restricciones; tode effo, con el conocimiento normal del titular registral expropiado de
que al haber side adquirida Ia propiedad bajo ese formato (con posterioridad a Ia
afectacion por s creacidn del parque), el inmueble no resultaria con i potencial
limitado de desarrofio afin a otro{s) sin las ataduras juridicas de! detalle, Fste ditimo
aspacto, provoca que los dictimenes judiciales no rinden suficiencia en of orden de la
razonabifidad v la proporcionalidad para lograr el justiprecio equitative, al mostrarse
con valores abultados por referencia on otros Inmuebles sin Bmitantes n
limitaciones juridicas, amén de que al contener valores por comparacion, ello
avidencia la carencia de un muestrec mavor en inmuehles bajo condiciones ceteric
paribus, no resultando ser un secreto de que los precios de venta publicitados u
ofertados (considerados por los perftos judiciales) no siempre resultan ser los precios
finales o definitivos de Ia Lompraventa convenida, sino un valor por intencién del

vendedor o de mera especulacion. Fn el caso de Interés, el juzgador rests valor al
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inmueble expropiade, dejdndolo en un monto que resulta a todas luces insuficiente,
que no aicanza restitulr e menoscabo patrimonial sufrido, por lo gue han de
estimarse con lugar los agravios del recurrente en cuanto a gue diche avalud no
representa ese precio justo. Con fundamento en lo arterior, e Tribunal considera
que las estimaciones arrojadas por las pericias administrativas ordenadas a meior
resolver, constituyen valores reales, que se aproximan a los importes actuales,
acorde con las condiciones juridicas v fisicas del entorno que muestra e nmueble
exproplado. Por tal razdn, pueden tenerse como razonables y proporcionados,
conforme a la justa indemnizacién que se debe al expropiado, habida cuenta de que
a este momento han ranscurrido més de cuatro afios desde Ia primera tasacion,
Amén de lo anterior, no es posible defar de lado que alin v cuando e avalio
administrativo contenga todos los puntos exigidos en el numeral 22 de la Ley de rito,
no Implica que esté correcto y automaticamente deba acogerse, pues su valoracion
puede que no lo sea. Bn ege sentido, y una vez valorados los informes y fa prueba
aportada a los autos conforme a lag reglas de la sana critica, es criterlo de este
Colegio, que las condiciones v caracteristicas particulares que muestra el inmueble
expropiado, sus limitantes v limitaciones juridicas, el precio justo v equitativo asf
come ajustade al valor de restitucion lo es la suma de Clento setenta v cinco mil
colones (¢ 175.000.00) ef metre cuadrado, para un total de indemnizacion en Ia
suma de Clento cncuenta v seis millones doscientos ocho mil quinientos colores
exactos (4156.208.500.00). Por lo expuesto, se considera que no eixste objecidn
alguna para apartarse del avalio administrativo y concerfar un valor tipo promedio
para esos inmuebles localizados dentro de los imites del parque maring para ks fecha
en que fue valorado con adicidn a la restante informacién cotelada, esto dentro de la
extensitn de los agravios. Criterio que tiene la virtud de considerar tanto log
aspectos expuestos por las partes y tamizario frente al peritaje oficial ¥ asi
determinar hasta donde los informes de valores permiten generar nuevos elementos
de conviccion que puedan reorientar la Causa,

IX.- Condena al pago de intereses.- En torno 8 ase aspecto, o resuelto

implica la imposicidn legal de intereses sobre el monto de la diferencia sobre el valor



1L

ERY- T

LB 18 HR bEsting: EEHIHIGT Fram: FLI: 284-8481 Yo S8 281 BY 87

asignade en e availo administrative, ya que en o articulo 11 de fa Ley de
Expropiaciones se determing claramente, que si el justo precio se fija superior al
establecido administrativamente, o Estado debera {imperativamente) reconocer
intereses desde el momento de la desposesidn deal bien y hasta el efective pago total
del monto obligado. Asl, io actuado es una derivacion Jegal de fo condenado, por lo
gue han de reconocerse los intereses a la tasa tegal vigente v del orden civil, que
corren a parth de la desposesidn del hien y hasta el page efective. De existir
depdsito real del monto del avaito administrativo, los intereses se calculardn sobre la
diferencia entre este v ¢f justiprecio.

X.- De la condenatoria en costas.- Fetima aste Tribunal que al ser fa
ndemnizacion filada en via judicial, superior a la pretendida por el Estatdo en via
administrativa, debe asumir o costo de la Tramitacion judicial necesaria para la

determinacién del precio justo y siendo asi no procede apartarse del principio de
condena al vencido, por lo que son ambas €08as a carge def Estado,
POR TANTO
Parcialmente se admite prueba para mejor resolver. Se revoca la sentencia

recurrida, para fijar el monto del Jjustiprecio sobre el inmuable aexproplado en la suma
de Clento cincuenta v seis millones doscientos ocho mil quinientos colones exactos (¢
136.208.500,00). Se conceden los intereses legales sobre la diferencia entre ol
monto dado y pagado referido en el avalio administrativo v la suma aqul concedida
hasta ol efactivo pago de fa misma, de existir depdsito real del monto del availo
administrativo, los intereses se calculardn sobre la diferencia entre este v ¢
justiprecio. Se condena al Estado al pago de ambas costas de la accidn.

Ronaldo Herndnder Herdndes

Siria Carmona Caslro Jonatan Canales Herndndor
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