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Appraisal proceedings due to expropriation established by the State,
represented by the Assistant Procurator, Georgina Chaves Olarte, of legal age,
single, a lawyer, living in Moravia, with 1.D. card nine - zero eighty-five —five
hundred and eighty-three, against Grande Beach Holdings Limitada, Tax ID
three — one hundred and two — three hundred and seventy-eight thousand nine
hundred and seventy-five, represented by its general attorney in fact without
restriction of amount,

José Pablo Arce Pinar, of legal age, single, a student, ID one - one thousand one

hundred and sixty-six — nine hundred and forty-two, resident of Curridabat.

WHEREAS

1) The State established these proceedings on April 18, 2007 so that in a
judgment, which it petitions confirm the amount indicated in the administrative
appraisal, the indemnity be set that corresponds to Grande Beach Holdings
Limitada, for the expropriation of real property it owns, recorded in the National
Registry, Real Folio System Registration N°42783-000 of the Guanacaste
jurisdiction, located in Playa Grande, District 04 (Tempate), Cantén (03) Santa
Cruz, Province of Guanacaste. According to the real property registry map
number G-402369-1980, the land for expropriation measures 892 square meters
with 62 square decimeters, and it has to be acquired in order to be used as party

of the Las Baulas National Marine Park of Guanacaste.

2) The expropriated party did not accept the amount established in the
administrative appraisal No AA-119-200 of September 22, 2006.

3) The procedures have followed the legal formalities and no errors or omissions

are noted that demand annulment of the legal proceedings.

CONCLUSIONS
OF LAW

| - EXAMINATION OF ADDITIONAL EVIDENCE: Both the state representation,
and the expropriated company filed various documents as material for

examination of additional evidence, listed below:



A) FOR THE STATE:

Document(s)

Folio(s)

Official letter A TP-06-AV-18-2008 of September 25, 2008 of the
Tax Administration of Puntarenas. Calculations and origin of the
unit value established in administrative appraisal number AA-119-
2006.

70-79

Notarial certification of the report by the expert, Oscar Chang
Estrada, in expropriation proceedings 06-000151-0163-CA against
NIGHTWISH COMPANY SOCIEDAD ANONIMA, dated November
21, 2006, which ratified the administrative appraisal, but states that
the standard does not meet the Expropriations Law, a
pronouncement referred to land, part of property N° 5-137391-000,

located in Playa Grande.

80-86

Notarial certification of the report by the expert, Roger Achio
Fuentes in expropriation proceedings 06-001269-0163-CA of the
State against ACEITUNO VISTA DEL MAR SOCIEDAD ANONI
MA, dated March 6, 2007 and that gives a unit value per square
meter of €7,200.00 on land part of property N° 5-130538-000,

located in Playa Grande.

88-95

Notarial certification of the report by the expert Aquiles Chaves
Arroyo in expropriation proceedings 07-000440-0163-CA of the
State against ACHSE SOCIEDAD ANONIMA, dated October 8,
2007 and that gives a value per square meter of ¢26,062.50 in
land part of property N° 5-42787-000, located in Salinas, Veintisiete
de Abril District, Canton de Santa Cruz, despite the professional’s

indication that the land is within the Las Baulas Marine Park.

96-100




Notarial certification of the report by the expert Olman Aguilar
Urefia in process of expropriation 07-000427-0163-CA of the State
against LLC BLUE POINT SOCIEDAD ANONIMA, dated May 11,
2007 and that grants a unit value per square meter of ¢0.00, on
land part of property No. 5-42779-000, located on Playa Grande,

Cabo Velas District, of Santa Cruz Canton.

101-
113

Notarial certification of the report by the expert, Victor Hugo
Jiménez Fernandez, in expropriation proceedings 08-000140-0163-
CA of the State against ARENAS DE ORO JSL SOCIEDAD
ANONIMA, dated July 4, 2008 and that gives a value per square
meter of $153.14 in land part of property N° 5-133295-000, located
in Playa Grande, Cabo Velas District, of Canton de Santa Cruz,
that at the exchange rate used in its calculations @€522,73,

corresponds to a unit value of ¢80.050,87.

114-
129

Notarial certification of official letter DIGH038-09, dated February
13, 2009, issued by the Bureau of Water Research and
Management (“Direccién de Investigacion y Gestién Hidrica”) a
document corresponding to a pronouncement regarding the low
part of the north coastal basins of the Santa Cruz Cantén, where
the North Coastal aquifer systems Huacas-Tamarindo and Pinilla

are tucked away.

177-
183

Notarial certification of official letter ASUB-043-2009, issued by the
Groundwaters Area of the National Groundwaters, Irrigation and
Drainage Service, a Document referred to the production of the
map of the of the Huacas Tamarindo Aquifer’s intrinsic vulnerability

to pollution.

84-195

Notarial certification of the document “Economic Considerations
regarding the Value of Expropriated Lands in the Marino Las
Baulas National Park, Playa Grande, Guanacaste", produced by
Jose Pablo Rivera Ibarra and Tania Robles Cascante for The
Leatherback Trust, dated March, 2008.

196-
236

B) FOR THE EXPROPRIATED COMPANY:

Document(s)

Folio(s)

Uncertified copies of a report corresponding to the expert testimony
filed in the proceeding 06-001371-0163-CA of the State against
Nispero Mar Vista Properties H S.A -

147
160

Concerning all the evidence filed, it must be said that art. 40 of the




Expropriations Law establishes an open, non-restrictive system with respect to
the evidence that the parties may occasionally provide; it states that " ...the
parties may file other evidence in the proceedings, such as for example ... g)
Any other whatsoever that makes the evaluation of the real property possible”.
In this case, with the exception that will be indicated, the evidence contributed is
admitted for study. The Law gives the parties ample possibilities to provide
evidence; generally, the State provides certifications of the value declared in the
Municipality, experts’ reports, judgments that define a particular price of the land
in surrounding areas, among others; the expropriated party usually contributes
private expert testimonies, comparative price studies, consultations with real
estate brokers, newspaper cuttings with prices of nearby properties, etc. All the
evidence contributed, although not binding for the judge, does give him or her
elements in order to have an idea ultimately to set the expert’s valuation; the
evidence is rejected only when it fails to meet a legal requirement, is clearly
unnecessary or has no relationship to what is involved, but in most cases, the
evidence filed, both by the State and by the expropriated party, serves the
Judge as a reference to define the expert’s valuation of the real property to be
expropriated, and as such, they introduce important technical aspects and
elements that confirm other aspects developed by the appraisals and these are
important at the time the expert’s valuation is set. Therefore, the evidence listed
above, filed by the State, is allowed. However, the documents filed by the
expropriated company, seen on folios 147 to 160 are rejected, in that they are
simple copies not formally certified by a public officer authorized for that
purpose, or by a person officially vested with authority to attest to the truth of
facts or signatures. It must be observed that although a discovery period rules in
the subject matter, minimal formalities must be observed in the presentation of
the evidence, and when a document is involved that is argued to form party of a
legal file, there was no difficulty for the party to certify the copies of the
respective document. Note that corroborating whether the copies actually
correspond to the matter indicated would require collating with the file, a
situation that passes to the judge the burden of proof that falls on the parties,
according to basic legal precepts of the legislation, whose doctrine is found in
the text of article 317 of the Civil Procedural Code. In conclusion, documents
established on folios 70 to 85, 88 to 129, and 177 to 236 are allowed as
material in order to examine evidence in addition to what was contributed by the
State, and documents established on folios 147 to 160, filed by the

expropriated company, is rejected.-

Il - STATEMENTS OF PROVEN FACT: In order for these proceedings to be

resolved correctly, the following important ones are listed 1) That Grande Beach



Holdings Limitada, Tax ID three — one hundred and two - three hundred and
seventy-eight one thousand nine hundred and seventy-five, is the owner of the
real property recorded in the National Registry, Real Folio System Registration
N°42783-000 of the Guanacaste Jurisdiction, situated in District 04 (Tempate),
Santa Cruz Cantén (03), Province of Guanacaste, that as a whole measures 892
meters square with 62 decimeters square, which according to the mentioned
agency is land for construction, and the following boundaries: North: street with
twenty-meter front; South: maritime land zone; East: Lot 39; and West: Lot 41
(Up to date consultation of the National Registry webpage).- 2) That the
mentioned property has the following annotations: "Determination of public
interest (art. 20 Law 7495)", references 567-42366-001, files April 28, 2006; and
"Order of expropriation annotation” references 571-18817-001, filed on April 24,
2007; as well as the following liens: "Reserves and restrictions" under references
325-19628-01-0811-001 (Up to date consultation of the National Registry
webpage).- 3) That via Decree N° 32950-MINAE of February 1, 2006, published
in La Gaceta N° 64 of March 30, 2006, and its fe de erratas, which appeared in
La Gaceta N° 194 on October 10, 2006, the acquisition was declared to be in the
public interest, of the real property recorded in the National Registry, Real Folio
System Registration N° 42783-000 of the Guanacaste Jurisdiction, owned by
Grande Beach Holdings Limitada, Tax ID three — one hundred and two — three
hundred and seventy-eight thousand nine hundred and seventy-five, real
property located at Playa Grande, plan N° G-402369-1980, on an area of 892.62
meters square (See copy of the mentioned publications on folios 56 and 57 and
certification of the cadastral plan on folio 1, all of the administrative file).- 4) By
means of the Executive Branch Accord N° 004-2007-MINAE-SINAC, handed
down at 9:10 o’clock on February 21, 2007, published in La Gaceta N° 71 of April
12, 2007, the Executive Branch decided to expropriate the entirety of the real
property in the National Registry, Real Folio System Registration N° 42783-000
of the Guanacaste Jurisdiction, owned by Grande Beach Holdings Limitada, Tax
ID three — one hundred and two — three hundred and seventy-eight thousand
nine hundred and seventy-five, its purchase being necessary in order for it to be
used as part of the Las Baulas de Guanacaste Marine National Park (See copy
of the accord on folios 110 and 109 of the administrative file and copy of its
publication on folio 2 of the individual file). 5) That the Administrative Appraisal
N° AA-119-2006, done by the Tax Administration Office of Puntarenas, Tax
System Bureau of the Ministry of Treasury, in September 2006, appraised the
value of the land subject to expropriation at the total amount of TWENTY-FOUR
MILLION ONE HUNDRED THOUSAND SEVEN HUNDRED AND FORTY
COLONS EXACTLY (€24,100,740.00) (See Administrative Appraisal on folios 52
to 43 of the administrative file).- 6) That the expropriated party did not accept the



amount established in the administrative appraisal cited in the Statement of
Proven Fact above (See its statement of disagreement on folios 104 to 102 of
the administrative file).- 7) That the civil engineer Randall Elizondo Murillo, expert
appointed by this court, filed his report on August 1, 2008, in which document he
gives the property for expropriation a value of TWO HUNDRED AND SIXTY-
SEVEN MILLION SEVEN HUNDRED AND EIGHTY SIX THOUSAND COLONS
EXACTLY (€267,786,000.00) (See expert report on folios 45 to 47 of the court
file) - 8) That the engineer Gabriel Barrantes Vargas, court-appointed
disinterested expert, filed his report on December 10, 2009, concluding that the
expropriated property has a value ZERO COLONS (€0.00) (See expert report
on folios 248 to 255 of the court file) . - 9) That on March 14, 2008 the State was
given possession of the expropriated property, represented by Rotney Piedra
Chacon, 1.D. card 2-464-338, administrator of the Las Baulas of Guanacaste
Marine National Park (See the giving of possession record on folio 35 of the
court file).- 10) That the property subject to expropriation was acquired by
Grande Beach Holdings Limitada, Tax ID three — one hundred and two — three
hundred and seventy-eight thousand nine hundred and seventy-five, via public
instrument executed August 17, 2005 and registered in its name on September
29, 2005 (Up to date consultation of the National Registry on its webpage and of
the documents on folios 97 to 98 of the administrative file).- 11) The amount of
the administrative appraisal was deposited upon court order on December 15,
2006 together with that of other properties included in the Las Baulas de
Guanacaste Marine National Park (See statement of fact six of the document
filing expropriation proceedings; copy of the deposit slip and certification on folio
1 of the court file). 12) That the lands occupied by the Las Baulas de Guanacaste
Marine National Park are in an aquifer mantle zone , with a prevailing depth of
less than five meters and extreme vulnerability for the water resource (See

document evidence on folios 177 to 195 of the court file).-

llI- Art. 45 of the Political Constitution provides that "Private property is inviolable,
- no one may be deprived of his own except in the public interest, proven legally,
following compensation pursuant to the law.” Based on this provision that
belongs to the higher juridical guide, we can reach the conclusion that as a
general rule, private property is inviolable, that is, no one can unlawfully interfere
in the inherent attributes of the property rights, materialized in the powers of
possession, transformation, alienation and any other form of disposal of the
goods on which the right falls. Now then, This rule has its exception, and the
same transcribed standard states that in order to deprive a person of his property
there must be a legally proven public interest and a prior compensation pursuant

to law. Therefore, the following conclusions can be drawn from the above



transcribed constitutional provision in relation to expropriation: a) DEPRIVATION
OF THE PROPERTY: Deprivation or ablation of the attributes of property rights
takes place, thus expropriation is considered not just as a simple limitation, but
rather as a deprivation thereof, ultimately creating a harm that can be
compensated. An expropriation differs from limitation of the property right,
because in the latter, the owner reserves for himself the possibility of employing
the good normally, excluding the part or the function affected by the limitation
imposed by the State. If the attributes are deprived of the property rights or if they
fall outside the parameters seen in simple restrictions, if the social good requires
the sacrifice of one or several attributes, these must be compensated due to the
principle of equality of the obligations owed to state. b) FOR THE STATE:
Expropriation is based on the existence of a public interest declared by the public
authorities (Decree N° 32950-MINAE of February 1, 2006, published in La
Gaceta N° 64 of March 30, 2006) that in the case of the State, leads to the
Executive Branch ordering the property expropriated (Executive Order N° 004-
2007-MINAE SINAC, handed down at 9:10 o’clock on February 21, 2007,
published in La Gaceta N° 71 of April 12, 2007); therefore, expropriation is a
unilateral act under public law, in both the formation and the structuring phase,
since the free will of the expropriated party is not an integral part of it. Both article
1 and article 5 (both of the Expropriations Law) state that it takes place through
the power to order and enforce it, of the Public Administration that is, the
Executive Branch is the highest body of the expropriating entity. ¢) FOR THE
PUBLIC INTEREST: The third conclusion reached with respect to article 45 of
the Constitution is the necessary existence of a “legally proven public interest’.
This provision must be linked with article 50 of the Constitution, which establishes
the non-renounceable obligation of the State, ultimately of the Public
Administration as a whole, to procure the greatest good of all the inhabitants of
the country. The point of departure of expropriation, then, is the existence of a
public interest that requires the carrying out of proceedings that, despite their
public interest aim, affect the rights of some people with particular intensity; in the
case being analyzed, this dilemma arises from the need to have the expropriated
land be part of the Las Baulas de Guanacaste Marine National Park. d) PRIOR
COMPENSATION: a balance must be procured between the particular interest
and the general interest; the uncertainty lies in whether the possession of the
property is transferred to the State only if the entirety of the compensation has
been paid or if it suffices for the compensation set initially to have been cancelled,
in order for taking of possession to be ordered, and for discussion to continue so
that then the judgment sets the final, total amount to be settled and ownership
can be transferred definitively. The national courts have opted for the second

solution, in keeping with article 31 of the Expropriations Law, whose last



paragraph states that the expropriated party shall vacate the real property (in two
months), provided the Administration has deposited the amount of the
administrative appraisal. In other words, the deposited administrative appraisal
constitutes a provisional “prior compensation”, which authorizes the
Administration (prior decision of the jurisdictional body) to begin possession, but
not as owner of the expropriated thing. However, the same law provides that if
the judge prudently and summarily deems the amount of the administrative
appraisal to be very low, he may decide to not authorize the beginning of
possession. If the party disagrees with the administrative appraisal deposited, the
judge’s work will be directed toward reviewing said appraisal and defining the
actual price of the property that the State must reimburse the expropriated party
for. Once this difference (if any) has been defined in a judgment and the same
has been settled, the property is definitively transferred to the State, to be used in
satisfying that public interest. In conclusion, expropriation occurs when a
civilian is deprived of his property rights, by an act of the State or another
duly authorized public entity by reason of a legally proven public interest,
and prior compensation of the expropriated party.

IV- LAS BAULAS MARINE NATIONAL PARK: Las Baulas Marine National Park
was created by Executive Decree N° 20518-MIRENEM of June 5,1991. The Decree
states it is important that Playa Grande, Playa Langosta and nearby places be
placed under a special protection system because these beaches, located inside
the territorial limits of the Park, are among the three areas of worldwide importance
where the baula sea turtles nest. Following Decree N° 20518, Law N° 7524 of July
10, 1995 was pronounced and published in La Gaceta N° 154 of August 16,1995,
called Creation of the Las Baulas de Guanacaste Marine National Park (“Creacion
del Parque Nacional Marino Las Baulas de Guanacaste”), which among other
things, hanged the boundaries originally established in it. In the setting forth of
reasons of Law N° 7524, it is clearly stated that the absolute conservation and
protection of the Baula Sea turtle and its nesting habitat constitute the principal aim
of the creation of the Las Baulas de Guanacaste Marine National Park. It is said
that our country has one of the three areas in the world where the Baula marine sea
turtle (Dermochelys coriacea) nests and reproduces. This area is of enormous
importance if one considers that the World Union for Nature’s Red List of
Threatened Species classifies the baula sea turtle in the category of critically
endangered species. Other species of turtles also nest in the area, such as the
carpenter turtle (Lepdochelys olivacea), the black turtle or “toras” (chelonia
agassizi) and the carey turtle (Eratmochelus imbricata). There are also several
species of endangered flora and fauna (mangrove trees, guayacan, mahogany and
pochote trees), animals (deer, congas, jaguarondi [Leon brewer] birds (white and

pink herons, hawks and sparrow hawks), saurian’s (caiman and the American



crocodile), and boas, the biggest known reptile. According to the International Trade
Convention of threatened flora and fauna species — CITES — the Baula turtle — the
largest in the world — is in danger of becoming extinct. Separately, the park’s
mangroves do come within the Convention on Wetlands of International Importance
- “RAMSAR” — they are fundamental as habitats of aquatic birds and reproduction
areas of different marine and forest species. Hence, it is obvious based upon what
has been set forth, that the existence and protection of this park is fundamental
from the viewpoint of conservation and protection of the environment. Such is
Consideration of Law IV of Vote N° 2008-18529 at eight o’clock and fifty-eight
minutes on December sixteenth, two thousand and eight, handed down by the
Constitutional Division of the Supreme Court of Justice.

V- EVIDENTIARY ELEMENTS. Besides being materialized in the administrative
appraisal study, the prime function of the judge’s work is to determine the actual
price of the property that the State has to reimburse to the expropriated party.
Given that the expert’s valuation is determined by technical and sometimes very
specialized standards, outside the science of the Law, the judge has to seek the
assistance of experts who provide clarity in these fields and, based on the official
opinions that the professionals render and then on an integral analysis of them all,
he has to be able to determine the final amount of the compensation. In this way,
there is an administrative appraisal, two expert legal testimonies, and a series of
evidence filed by the parties that will serve as a basis for determining the final
expert valuation to compensate. The administrative appraisal established a
compensation amount of ¢24,100,740.00, while the expert testimony considered
that the land to be expropriated has a price of €267,786,000.00; lastly, the
disinterested court-appointed expert estimates that the expropriated property has a
value of €0.00. Consequently, there is a difference between the administrative
appraisal and the higher estimation in the court of £243,685,260.00, and the fair

price must be determined.

VI.- APPRAISAL AND EXPERT TESTIMONIES RENDERED: The administrative
appraisal and the expert testimonies, in this case just one, are the maximum and
minimum that the Judge has in order to set the expert’s valuation; these studies
are complemented with the evidentiary elements contributed by the parties, and

therefore they will be analyzed: a) Administrative appraisal: It was issued in

September 2006 and was from an inspection in the real property done on
September 8, 2006, and for determination of the price, it begins by stating the
reason for the appraisal; later, it establishes the location of the real property, its
possession and area. Once these general elements have been established, it

proceeds with the detailed description of the zone, its location, features of the Las



Baulas Marine National Park, its creation, purpose, situation and current use,
location, access, population, tourist peak season, the population’s activities,
establishments, investment, tourist and urbanizing projects, basic and communal
public services, commercial development, topography, communication ways and
direct zone of influence of the Park. Later, the Administrative study describes the
real property to be expropriated, its site, location, current state, delimitation,
boundaries, topography, level with respect to the public way and to the maritime
land zone, fronts, public services, natural resources, scenic beauty, tourist peak
and registration situation. It determines the square meter of land at ¢27,000.00,
considering the characteristics of the zone (Las Baulas Marine National Park and
Tamarindo WildLife Refuge, tourist development, public services, private services,
access routes and proximity to population centers), inherent features of the real
property (bordering on the Park, condition, fronts, topography, current and
potential use, as well as access to services), comparative method and technical
procedures for doing appraisals, investigation of values in the zone (supply, sales,
opinions of experts and people who know the region and appraisal work done by
the Taxation Bureau) the reason for the appraisal and the criterion of the Taxation
expert. All together, the administrative appraisal determines compensation of

€24,100,740.00, corresponding to 892.62 square meters. b) Expert testimony of

the engineer Elizondo Murillo: Filed on August 1, 2008. The report begins by

stating the task assigned and the work done, then briefly refers to the
characteristics of the property appraised and of the sector where it is located, as
well as the characteristics of the sector, as expressed in the appraisal that he
analyzes, aspects with which he coincides. Later, he lists the factors that were
considered in the administrative appraisal in order to set the price, and ends by
stating that he departs from the administrative appraisal insofar as it does not
reflect the market value of the zone and indicates that he consulted the
Municipality of Santa Cruz and values of lands marketed by real property
companies and independent agents, thereby determining that the lots at Playa
Grande with the characteristics of the expropriated one are not marketed at values
below ¢300,000.00 per square meter, and that the expropriated real property has
a value of €267,786,000,00. It must be noted that the expert, Elizondo Murillo,
does not provide data or tables resulting from the consultations carried out that
allow him to get the unit value stated in his criterion, or in general, information that
makes it possible to substantiate the comparability of the lands whose prices it
might have compared with the one that is the object of his expert testimony.- b)
"Expert testimony of the engineer, Barrantes Vargas: Filed December 10,
2009. In his report he sets out the general data of the land valued and gives an
appraisal of €0.00. He states that the land is located in an inalienable area and

that because it is an area in the process of greater plant coverage or ecological



regeneration, there is no place for human settlements or any other urban
development and that generally speaking, the entire region has little potable water.
The expert also makes some comments regarding the boundaries and says that
the street surface is pavement and there is no electrical connection. He ends by
saying that in his opinion, the prevailing category of the real property is as National

Park and that for such reason, the value assigned is €0.00.

VI- SETTING OF THE EXPERT VALUATION: The expropriation may not create
an undue benefit either for the expropriating State or for the party who is
expropriated; there must be a balance between the two. Pursuant to article 45 of
the Political Constitution and 30 of the Expropriations Law, apart from revising the
administrative appraisal, these court proceedings serve to determine the actual
price of the property that the State must reimburse to the expropriated party, and
therefore the idea is to leave the parties in the same conditions they had before
the event took place, such that with the price that is assigned to it, the
dispossessed party can at least compensate what has been taken from him in this
way avoiding unfair enrichment for any of the parties involved; this is why we

proceed to determine that price. a) Difference in_expert testimonies: Upon

comparing the administrative valuation and the expert testimony of Mr. Elizondo
Murillo, it is ascertained that the expert gives a value 11.11 times higher than the
one given by the Tax Administration of Puntarenas; this is a remarkable difference
that the professional tries to justify in that the value he gave is the market one,
taking into account consultations in the Municipality of Santa Cruz and of real
property companies and independent brokers. Nevertheless, it has already been
pointed out that the assertion lacks motivation, insofar as no data from the
consultations are contributed that would back up the value assigned and
undermine the price established in the administrative appraisal. In addition to this,
ostensibly, the expert makes a valuation that, as the state’s attorney agency
argues, does not retroact to the time the administrative appraisal was issued,
approximately two years before, as was its function in accordance with article 36
of the Expropriations Law. The reasons set forth prevent confirmation of the value
contained in the expert Elizondo Murillo’s criterion. As for the €0.00 value
assigned by the expert Barrantes Vargas, because it is lower even than the one
acknowledged by the administrative authority, neither can it be confirmed. b)

Review of the administrative appraisal: In the opinion of the undersigned, the

expert Elizondo Murillo does not perform his function of reviewing the
administrative appraisal in detail, nor does he justify appropriately — as already
explained — the reason why he departs from the unit value established in the
administrative appraisal; it has been a reiterated rule of court precedent that this
review alluded to in article 36 of the Expropriations Law takes second place in

terms of priority if the description of the real property to be expropriated, the



description of the zone and the methods used, are made and carried out
appropriately and reasons are given that support the value determined. In these
proceedings the expert confirms the references of the administrative appraisal to
characteristics of the sector and real property expropriated, and only differs in the
price appealing to the market criterion; however, he does not back up his
appraisal or contextualize it at the time the administrative appraisal is issued, an
indispensable factor if the idea is to justify a price 11.11 times higher than the one
established in the study provided by the expropriating party. As for the analysis
prepared by Mr. Barrantes Elizondo, besides the impossibility of ratifying it in
economic terms, since as stated before it is even lower than the administrative
appraisal, a situation that cannot occur in the judgment, his opinion is based on a
legal treatise, something beyond his assignment, based on which the expropriated
company claims a duly registered property right, what is stipulated in article 37 of
the Organic Act of the Environment must be challenged, which articled establishes
that: "When national parks, biological reserves or national refuges of state wildlife
are involved, the lands will be acquired by purchase, expropriation or both
procedures, prior compensation (...). The Executive Branch is authorized to carry
out, through the Ministry of the Environment and Energy, the expropriations
considered in this article, in pursuance of Expropriations Law N° 7495, of May 3,
1995”. c) Lands Valued: Additionally, it must be highlighted that all the lands

found in the Las Baulas Marine Park zone cannot be valued, nor much less can

they expect to be charged at these exorbitant prices as if they were lands suitable
for building or developing tourist or real property projects projects with no
restriction; it is very different to purchase real estate by negotiation with the owner
who buys it to meet a public interest; in the negotiation between investors, for
example, prices rise or fall depending on the zone, the view, the services, the
short- or long-term development plans or the free will and desire of the parties,
and above all, thinking of the economic gains to be obtained, both by the owner
and by the investor; but in the case of an expropriation to satisfy a public interest,
the same thing does not take place. The State does not seek to become enriched
or to gain at the expense of the owner, and therefore speculative circumstances of
the real property market in the zone cannot be considered in defining the fair
price; those described, then, are two diametrically different situations. They are
different because the owner of the lands located inside the National Park cannot
pretend the same economic advantage or gain as that expected on a site outside
its limits, because obviously, the attributes of the property rights, especially those
of construction, are limited; it is a restriction that that not all the real properties of
the zone have, but rather only those located inside the limits of the Park and this
influences the value. It cannot be forgotten that when they determine the expert

valuation of land to be expropriated, expropriation proceedings endeavor to leave



the owner in conditions equal to those he had before the expropriation began, fair
compensation is sought that allows the expropriated party to look for other land
with equal conditions, in this way avoiding unjust enrichment for the parties; now,
therefore, considering what was said before, we cannot know if the inquiries done
by the expert Elizondo encompassed a very wide zone, therefore including
properties that do not have the restrictions of the lands located inside the limits of
the Park, a reason that is basic in not confirming his study, and considering that it
does not undermine the administrative appraisal. Taking the foregoing into
account, it would be unfair and would create unjust enrichment for the
expropriated party to value the expropriated land, subject to the limitations and
restrictions of the Park, by comparing it with coastal lands that are not subject to
these conditions; as for the real property, it has to be valued in relation to its
specific conditions and characteristics, which distinguish it from the rest of the lots
in the zone. The expert Barrantes Vargas did not do a valuation of other
properties, for which reason there are no comments regarding his report in
relation to this aspect, although it has to be pointed out that his analysis highlights
the restrictions on the use of the expropriated land, both in terms of building and in

carrying out commercial activities. d) Acquisition of the real property: The

expropriated company acquired the property after the Las Baulas Marine Park
had been created, and therefore, the restrictions on usage and enjoyment of the
real property were known beforehand; it cannot be ignored that the owner of
lands in these conditions is never going to be able to get the same advantage as
land located outside the limits of the Park without any restriction , an aspect about
which ignorance cannot be alleged, Nor can he expect that because of the
expropriation he will be paid the price that land with the same space conditions
but without restrictions would attain, inasmuch as what he acquired and has
ownership of is land with major limitations on the attributes of the property rights.

e) Time Factor: Nor can the expert Elizondo Murillo’'s procedure be deemed

justified in the time lapsed, which expert instead of reviewing the administrative
appraisal in his study, does a new evaluation, two years after the administrative
appraisal, exactly as maintained by the State’s attorney agency in its argument
seen on folios 58 and following. Firstly, because in compliance with his duty he
should have considered the administrative ruling and if he found it to be out of
date, have given an express explanation. Secondly, because upon analyzing the
timeframe of the acts pertinent to these proceedings, it is observed that there are
no unjustified delays assignable to the State that could give cause to consider the
judicial appraisal out of date at the time these proceedings were established. On
the one hand, the administrative ruling was issued on September 22, 2006, the
value determined in it was deposited on December 15, 2006, and action was

brought in the proceedings on April 18, 2007, that is, fewer than seven months



lapsed between issue of the appraisal, communication of it, and the start of the

expropriation proceedings at court, including the deposit of the compensation.

f) Analysis of other proof filed and allowed as material to be examined as

additional evidence: f.1) Official communication of the Bureau of Taxation

referred to the administrative appraisal (folios 70 to 79). Official communication
ATP-06-AV-18-2008 develops the methodological aspects and the detail of the
calculations that uphold the administrative appraisal. As for the first, the basics of

the comparative method are stated, as are the data corresponding to the standard
lot determined in the concrete case. The comparison of the area for expropriation
is summarized on folio 73, with the standard lot, whose unit value per square meter
is €27,600.00. It is observed that the main devaluing aspect is that the property
does not have a panoramic view, as the view is partial. The land to be expropriated
is concordant in many aspects with the standard lot determined, mainly in one very
weighty aspect value-wise, which is the accessibility to electricity, potable water,
lighting and telephone services (which does not mean that they are functioning, nor
that they can reach a state of being so due to the restrictions on the real property).
By applying the inherent formulae and factors of the methodology, one obtains a
unit value per square meter for the area to be expropriated, of ¢27.000,00. It is
important to highlight that the document referred to has an exhibit that makes it
possible to determine that the value of the standard lot is determined based on
properties that are comparable to the expropriated property (see folio 78 of the
court file).- f2)_ Certifications of expert witness reports rendered in_other

expropriation processers (folios 80 to 85 and 88 to 129). The content of the

documents whose certified copies are on record in the file, evidence that they
correspond to legal expert testimony issued in expropriation proceedings related to
properties whose characteristics are similar to those of the real property which is
the subject of this process, basically all the lands are located in the Santa Cruz
Canton and their mandatory acquisition occurs because they are located inside the
area that corresponds to the Las Baulas de Guanacaste Marine National Park.
Below is a summarized table with the data on the professional issuing the opinion,
the corresponding file, date of issue, and property of real property subject to the

expropriation action, as well as the unit value assigned.

Report Data Unit Value
Judicial expert Oscar Chang Estrada No value
File 06-000151-0163-CA (c/NIGHTWISH COMPANY S.A) indicated

November 21, 2006
Property of real property No. 5-137391-000

Judicial expert Roger Achio Fuentes ¢7,200.00
File 06-001269-0163-CA (c/ ACEITUNO VISTA DEL MAR S.A)




March 6, 2007
Property of real property No. 5-130538-000

Judicial expert Aquiles Chaves Arroyo €26,062.50
File 07-000440-0163-CA (c/ACHSE S.A))
October 8, 2007

Property of real property No. 5-42787-000

Judicial expert Olman Aguilar Urefia €0.00
File 07-000427-0163-CA (c/LLC BLUE POINT S.A))
Dated May 11, 2007

Property of real property No. 5-42779-000

Judicial expert Victor Hugo Jimenez Fernandez ¢80,050.87
08-000140-0163-CA (c/ARENAS DE ORO JSL S.A)
Dated July 4, 2008

Property of real property No. 5-133295-000

Generally, the rulings are close in time to the judicial testimonies. On the one hand,
there is wide variability in the value assigned in each case, and consequently a
definite tendency is lacking; on the other hand, neither it is considered valid to get
an average and compare it with the results of the administrative appraisal or the
judicial expert testimony with a view to confirming or rejecting the results recorded
in them. Lastly, we can conclude that the values put on record differ hugely from
the one recorded by the expert Elizondo Murillo; however, this is not by itself a
circumstance that wrests authorization from this ruling, in that a difference, even
when huge, could be upheld if sufficient cause were found, but as has been
stressed in the preceding paragraphs, this does not happen with the mentioned
study. Nor is it relevant that one of the rulings quoted coincides with the one issued
by the expert Barrantes Vargas, which for the reasons set out previously, cannot

be confirmed either as refers to the value adjudicated. f.3) Notarial certifications of

documents issued by the National Groundwaters, Irrigation and Drainage Service

(folios 177 to 196). The State representation files as evidence, official
communications DIG-038-09 and ASUB-043-2009, referred to the situation of the

water resource and its usage in the zone where the property under expropriation is

located. According to the first document, since 2003 well drilling in the low zones of
the Huacas Tamarindo and North Coastal aquifer systems has been restricted by
institutional order, given the risk of over-usage and pollution of their waters due to
saline intrusion (see folio 181). Note again that the land affected by the
expropriation action was acquired in 2005, that is, after the well drilling restrictions
in the zone where it is located. It is added in the same folio, that the well-drilling
regulation involves a restriction on the development of new economic activities in

the coastal zone of Santa Cruz, due to the lack of nearby sources that make it




possible to cover the demand for water, regardless of use. As for the maps
contained in the second document cited, folios 192 to 195 of the court file, they
evidence that the lands making up the Las Baulas de Guanacaste Marine National
Park belong to an aquifer mantle zone with a prevailing depth of fewer than five
meters and extreme vulnerability. In the zones of extreme vulnerability, as
recorded in the matrix seen on folios 190 to 191 of the court file, “urban
development, “cattle-farming activity”, “agricultural activity” and “other activities
(commerce, industry, deposits, etc.)”, must not be allowed. The situation evidenced
with these documents, referred to the problem with the water resource in the
Guanacaste zone where the real property under the expropriation action is
located, is actually going to be a problem that downgrades the property analyzed
which the expert Elizondo Murillo did not consider when giving his expert
testimony. The expert Barrantes Vargas did refer to the scarce potable water in the
area where the expropriated real property is located and considered it fragile from
the biological viewpoint” (see folio 249 of the court file), criteria in consonance with

the documents examined in this subparagraph. f.4) Study titled, “Economic

considerations of the value of the expropriated lands in the Las Baulas Playa

Grande, Guanacaste Marine National Park produced by Jose Pablo Rivera Ibarra
and Tania Robles Cascante for The Leatherback Trust, dated March 2008 (folios
196 to 236). The state representative files notarial certification of the document

containing the mentioned study, referred to economic considerations about the

value of lands that can be expropriated in the Las Baulas Marine National Park at
Playa Grande, Guanacaste; said study stresses that Playa Grande, the location
zone of the real property that is affected and therefore the reason for these
proceedings, does not have the same characteristics as other nearby beaches with
enormous increased value such as Tamarindo or Flamingo; it is not the same thing
to purchase land on these last two beaches where there are no additional
restrictions or impositions on the attributes of the property rights, as to purchase on
Playa Grande, where the buyer knows beforehand, the restrictions that his land will
be subject to because it is in a National Park area. As the quoted report clearly
states: “Playa Grande, therefore, cannot be compared to said beaches, and
consequently, considering reference prices extracted directly from these coastal
zones leads one to err in evaluating the so-called fair price. (...) The truth is, that it
is unrealistic to think that the monetary compensation the State grants for land on
Playa Grande must be sufficient to buy land on Tamarindo or Flamingo” (folio 209
of the court file). As for the contextualization of Playa Grande in the coastal area of
Guanacaste, the quoted study says: "Nevertheless, the lands evaluated at Playa
Grande (...) have a series of very severe limitations that lands in the province with
a high increased value do not possess. Essentially, this is because of their location

inside the limits of a National Park, under the administrative guardianship of the



Ministry of the Environment, an entity that has to issue the respective permits for
development and implementation of any new infrastructure, regardless of how
small it may be” (folio 210 of the court file). For the reasons that have been set
forth in this judgment and reaffirmed with the assertions of the study referred to,
not all the lands of the zones alluded to cannot be considered “similar lands” since
although they are located in the same bay and a very short distance apart, the
legal system and the charges on the lands inside the Park cannot be assimilated
with those of the properties located beyond said limits. There is an obvious
obstacle to comparing the different properties. On the other hand, the report filed
by the state representative adds that: “The real property development at
Tamarindo is radically different from the one at Playa Grande. This leaps into view
and is evidenced by the accelerated building of hotels, shopping centers and
condominium towers...” (folio 208 of the court file ). It adds that: "Flamingo, on the
other hand, for some years has been developing a Marine project that makes it a
unique site in terms of this type of attraction, aimed at a high purchasing power
segment (mostly foreigners), something that influences its elevated land prices”
(folio 209 of the same file). And lastly, the study states that: ".. in the case of both
beaches (referring to Tamarindo and Flamingo), the fronting on the sea tends to
guarantee two important evaluation aspects: access to the beach and the view. In
the case of the lands considered at Playa Grande, the accesses to the beach are
not direct and neither is the view a direct one of the sea, but rather of the medium-
dimension vegetation, which the Park protects as a barrier to the luminosity that
confuses and repels the baula turtle during its nesting process" (folio 209 of the
court file; the added part between parenthesis is not from the original). To
summarize, this document complements observations made in previous sections
and makes it possible to underline the accuracy of the administrative appraisal,
while the opinion it contains does take into account the existence of the Las Baulas
Marine National Park as a factor in determining the price (see folio 45 of the

administrative file). — q) Votes of the Panel for Constitutional Matters: As part

of the statements contained in the writ filed by the state representative, folios 168
to 176, via writ filed on July 20, 2009, there is a section that refers to two votes