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Comment on Proposed Amendments to the ICSID Rules
On behalf of the Boston College Law School Working Group on Investment Reform, we respectfully
submit our comment to the ICSID Secretariat regarding the proposed amendments to the ICSID
Arbitration Rules. As part of our comment, we are submitting our ASIL Insights article (“Third Party
Funding in International Investor-State Arbitration") recently published by the American Society of
International Law.
Of particular concern to us is the issue of third-party funding in investment arbitration. We applaud
the efforts of ICSID to promote greater transparency of third-party funding by requiring a party to the
arbitration to disclose that it has third-party funding and the name of the funder, as outlined in
proposed Arbitration Rule 21. However, as outlined in our ASIL Insights article, effective regulation
of third-party funding requires a closer examination of the role of third-party funding in investment
arbitration and more comprehensive reform to the ICSID arbitration rules.
As we explain, third-party funding in investment arbitration exacerbates many of the asymmetries
that exist in the current ISDS regime. Funders most often invest in investor-claimants and stand to
gain enormous returns on their investments, while states and the public, as the residual risk-bearers,
bear the costs of defending an increasing number of claims and paying the ever-growing awards.
While some proponents of third-party funding argue that third-party funding provides access to
justice for investors who lack sufficient financial resources to bring claims, third-party funders
themselves acknowledge that in ISDS the incentive is primarily balance-sheet management by
sophisticated well-capitalized claimants, while under-resourced state respondents must make do on
their own.
In light of the risks that third-party funding poses to the public and the investment regime, we urge
ICSID to take the opportunity to closely consider the impact of third-party funding in the investment
arbitration context and take greater steps of reform in order to properly regulate the role of thirdparty funding in ICSID arbitrations.
Sincerely,
Professor Frank J. Garcia
Kirrin Hough

Third Party Funding in International Investor-State Arbitration
By: Frank J. Garcia and Kirrin Hough
Third-party litigation funding (TPF) is a rapidly expanding industry composed of
speculative investors who finance legal claims in exchange for influence over case
management and a contingency in the recovery.1 The potentially high damage awards
(recently averaging $500 million per dispute) characteristic of investor-state arbitration
(ISDS) under the bilateral investment treaty (BIT) regime2 have made it a new and
highly attractive market for TPF. While TPF funders generally prefer not to disclose
their stake to the other parties in the dispute or to the adjudicators, available evidence
suggests an already significant involvement, with 39 percent of respondents in a recent
Queen Mary Survey having encountered TPF in practice,3 and with TPF (actual or
alleged) at issue in a growing number of recent ISDS cases. As many jurisdictions are
beginning to consider the impact of TPF and its unique role in international investment
arbitration, this Insight first presents the operation of TPF in investment arbitration, and
then assesses whether TPF is consistent with the goals of the investment law system and
the values and interests of states. Lastly, it surveys some of the measures that have been
or could be taken in domestic and international adjudicatory systems with respect to
TPF.
What is TPF and How Does it Operate?
Common law jurisdictions have historically banned TPF under prohibitions against
maintenance and champerty.4 Starting with the 2006 judicial relaxation of these rules in
Australia, TPF spread rapidly to the United Kingdom and the United States, and has
recently expanded to Singapore, Hong Kong, China, Latin America, and Europe.
In its most basic form, TPF can be understood as a financing mechanism in which a
third-party finances the costs of arbitral proceedings for a party in a dispute.5 In return,
the funder receives a percentage of the awarded compensation (if the claim is
successful) and is able to gain some degree of control over the case and/or client.6 If the
claim fails, the funder receives no compensation and will bear the liability for any fees
due to the claimant’s legal team as well as other adverse costs.7 The TPF industry
includes specialized litigation firms, insurance companies, investment banks and hedge
funds.8
Investment arbitration is attractive to TPF funders and traditional investor-claimants
alike. The quantum of a claim and costs associated with investment arbitrations can be
enormous, often exceeding millions of U.S. dollars, and the returns to TPF funders in
such cases can be equally enormous, averaging 30–50 percent. 9 In deciding whether to
enter into a funding agreement with a claimant, third-party funders weigh the merits of
the case, the enforceability of the award against the host-state, the value of any possible
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compensation, potential adverse costs they may face in an unsuccessful claim, and the
expertise of the legal team they will be funding. 10 The vast majority of funding goes to
claimants since financing claimants yields a greater “upside” (or profit) as compared to
the funding of respondent states (which gain no financial award under the current BIT
rules). Investor-claimants enjoy a similar “upside” insofar as TPF can remove much of
the financial risk of bringing a claim against a host-state.
TPF In the Context of the Law and Ethics of ISDS
The role of TPF in ISDS raises important concerns given the asymmetric structure of
the BIT/ISDS regime. The funding model for TPF in ISDS is predicated on claimants
having a direct voice in the selection of adjudicators, states having narrowly
circumscribed substantive rights under the treaties, and no right of appeal.11 Moreover,
TPF investors can count on states settling or losing two-thirds of the time, and potential
returns on investment as high as 700 percent. 12 TPF funders’ only risks are the litigation
costs, which they can spread through a portfolio investment model. TPF thus gives
investor claimants additional resources to prosecute claims against a constrained state,
risking a further unbalancing of the system for the benefit of third parties.
By contrast, the cost for states to defend claims and pay awards is ultimately borne by
the public, who, as taxpayers, are the residual risk-bearers in the current system.
Developing states are particularly vulnerable.13 Research suggests the vast majority (88
percent) of all claimant investors are from high income countries, and developing
countries win only half as often as developed countries, factors which TPF funders have
admitted enter into their preliminary evaluation of a potential claim/investment. 14
Proponents of third-party funding argue that TPF provides a number of benefits,
including providing access to justice for investors who wish to seek redress but lack
sufficient financial resources. However, this rationale is not supported by the evidence
in the ISDS context, where TPF cannot be equated with providing financing for
disadvantaged claimants. 15 TPF funders themselves acknowledge that the primary
incentive for their ISDS clients is balance sheet management.16
TPF can thus be said to effect a wealth transfer to TPF funders and their investors from
the citizens of respondent states through the operation of the arguably unbalanced BIT/
ISDS system. Such transfers are not what the investment system was designed to
achieve.
Regulatory Responses to TPF
In light of TPF’s rapid growth, proponents and critics alike have come to assume that
TPF is an inevitable fact of litigation and arbitration alike. However, this need not be so.
For example, as recently as May 2017, the Supreme Court of Ireland confirmed that
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third-party funding remains prohibited under Irish law doctrines of maintenance and
champerty.17 Additionally, while TPF is not explicitly prohibited under the law of many
domestic jurisdictions, it also may not be explicitly recognized or adopted in litigation
practice in such jurisdictions. 18 Thus, there exists a crucial window of opportunity to
assess the role that TPF should play in international investment arbitration.
NGOs, academics, international organizations and arbitral bodies are currently taking
steps to evaluate TPF and make recommendations. For example, the ICCA and Queen
Mary Law School recently published the Report of their Task Force on Third Party
Funding in International Arbitration, one of the few sources providing a framework to
inform policy-makers on the matter.19 Some international organizations have also
undertaken a public discussion of TPF, including the United Nations Commission on
International Trade Law (UNCITRAL) Working Group III, which identified TPF as a
“significant concern [that] created a systemic imbalance and did not ensure a level
playing field.”20 Others have already acted, including the International Centre for the
Settlement of Investment Disputes (ICSID), which recently proposed new (but limited)
disclosure rules when TPF is a factor in ICSID cases.21
Although there is currently no systemic requirement to disclose the presence or identity
of third-party funders, recent trends favor increased transparency regarding the
existence and identity of a TPF funder as well as the terms of funding agreements.
While ICSID’s proposed rules and the ICCA/Queen Mary Report stop at calls for
limited disclosure, some commentators advocate going farther towards mandatory,
expansive disclosure of third-party funding agreements,22 and some jurisdictions are
following suit. For instance, Article 8.26, of the Canada-EU Trade Agreement includes
mandatory disclosure of the presence and identity of TPF funders.23 In a similar vein,
Article 24(l) of the Singapore Investment Arbitration Commission rules gives the
tribunal the discretionary authority to order disclosure of the details of the agreement.24
Some TPF reform proposals also suggest imposing security for costs when a claimant is
TPF funded, which could help disincentivize TPF funders from pursuing weak cases
merely for their settlement value. 25
It is critically important that states, their negotiators, academics and civil society take a
careful, public and sustained look at the risks that TPF poses to the public and to the
investment regime itself, rather than consider it a fait accompli. TPF as currently
practiced represents a profound challenge to the fairness and legitimacy of the
international investment regime, which, if not addressed effectively, could further
compromise not only the public’s faith in this system, but the viability of the system for
states, traditional FDI investors and other stakeholders.
About the Authors: Frank Garcia is a Professor and Dean’s Distinguished Scholar at
Boston College Law School. He is the principal investigator in a Boston College-based
research collaborative on TPF. Kirrin Hough is an attorney (BC Law 2015), a Graduate
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Fellow of the Boston College Law & Justice in the Americas Program, and member of
the Boston College Law School Working Group on Investment Reform. The authors
gratefully acknowledge the essential contributions made by Monica Cho, Tara
Santosuosso and Randall Scarlett, and Rachel Denae Thrasher of Boston University’s
Pardee School, towards the development of these arguments. The authors also wish to
thank Lise Johnson and Brooke S. Guven of the Columbia Center on Sustainable
Investment.
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